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You are hereby notified that the Court has entered the following opinion and order:

2017AP704-CR State of Wisconsin v. Gildardo Padilla-Martinez
(L.C. #2010CF1065)

Before Neubauer, C.J., Gundrum and Hagedorn, JJ.

Summary disposition orders may not be cited in any court of this state as precedent or

authority, except for the limited purposes specified in Wis. STAT. RULE 809.23(3).

Gildardo Padilla-Martinez appeals from his judgment of conviction. He contends the

circuit court erred in denying his motion for a mistrial. Based upon our review of the briefs and
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the record, we conclude at conference that this case is appropriate for summary disposition. See

Wis. STAT. RULE 809.21 (2015-16)." We affirm.

Padilla-Martinez was charged with and convicted of two counts of repeated sexual assault
of a child related to sexual activity he engaged in with two of his children. During opening
statements, the prosecutor made reference to Maria DeLaluz, Padilla-Martinez’s wife? and the
mother of their two victim-children, by stating: “Now, you won’t hear from Ms. DelLalLuz
because she has been deported to Mexico as a result of all this.” Padilla-Martinez moved for a
mistrial, which motion the circuit court denied. The jury found Padilla-Martinez guilty on both
counts, and he was subsequently sentenced. He now appeals, arguing the court erred in denying

his motion for a mistrial.

Padilla-Martinez complains the circuit court erred in denying his mistrial motion because
the above statement by the prosecutor “implied Padilla-Martinez was also in this country
illegally” and “this mistake resulted in Padilla-Martinez’s convictions” because the implication
was “highly inflammatory” and would “likely trigger negative feelings of at least some jurors.”
He asserts that the prosecutor’s comment “poisoned the atmosphere of the trial, and it infected
the trial with unfairness as to make the resulting conviction a denial of due process.” We

disagree.

L Al references to the Wisconsin Statutes are to the 2015-16 version unless otherwise noted.

2 The parties dispute whether Maria Delal.uz was in fact Padilla-Martinez’s wife or just his
long-time significant other. While the record provides reason to believe DelLalLuz was not Padilla-
Martinez’s wife, we will assume for this decision that she was, which assumption is more favorable to
Padilla-Martinez. Ultimately, whether or not DelLal.uz was Padilla-Martinez’s wife does not affect our
decision.
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“When a defendant alleges that a prosecutor’s statements and arguments constituted
misconduct, the test applied is whether the statements ‘so infected the trial with unfairness as to
make the resulting conviction a denial of due process.”” State v. Mayo, 2007 W1 78, 143, 301
Wis. 2d 642, 734 N.W.2d 115 (citation omitted). A defendant bears the burden of establishing
prosecutorial misconduct. State v. Harrell, 85 Wis. 2d 331, 337, 270 N.W.2d 428 (Ct. App.
1978). “The determination of whether prosecutorial misconduct occurred and whether such
conduct requires a new trial is within the trial court’s discretion.” State v. Lettice, 205 Wis. 2d
347, 352, 556 N.W.2d 376 (Ct. App. 1996). “The trial court must determine, in light of the
whole proceeding, whether the claimed error was sufficiently prejudicial to warrant a new trial.”
State v. Pankow, 144 Wis. 2d 23, 47, 422 N.W.2d 913 (Ct. App. 1988). We will reverse the
denial of a mistrial motion only on a “clear showing” that the circuit court erroneously exercised

its discretion. Id.

Padilla-Martinez’s assertion that his trial was so “infected” with unfairness by the
prosecutor’s challenged comment so as to make his conviction a denial of due process does not
get out of the gate because it is completely conclusory and undeveloped. See Associates Fin.
Servs. Co. of Wis. v. Brown, 2002 WI App 300, 14 n.3, 258 Wis. 2d 915, 656 N.W.2d 56 (we
decline to address issues that are inadequately briefed). He provides us with no reason to believe
the trial was so infected. Furthermore, Padilla-Martinez’s contention that jurors would assume
he was in the country illegally simply because the prosecutor’s comment may have caused some
jurors to believe his wife had been here illegally is unfounded and speculative. He provides us
with no substantive basis to conclude the jury believed he was illegally in the country, much less
that jurors would have been biased against him even if they believed this. See Callan v. Peters

Constr. Co., 94 Wis. 2d 225, 248, 288 N.W.2d 146 (Ct. App. 1979) (where party’s assumption
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that a juror had become biased during the trial was “mere speculation,” circuit court did not

erroneously exercise its discretion in denying motion for mistrial).

Reviewing the trial transcript, we note the very specific testimony by Padilla-Martinez’s
sixteen-year-old daughter and twenty-year-old son detailing the sexual acts Padilla-Martinez
performed on them beginning when the daughter was in fifth grade and the son was fourteen
years old. Furthermore, other witnesses who lived in their home at various times testified to
observing Padilla-Martinez touch the children sexually. Padilla-Martinez has failed to convince
us the verdict was based on anything other than the evidence, the trial was so infected or
poisoned by the prosecutor’s challenged comment as to amount to a denial of due process, or the

circuit court erroneously exercised its discretion in denying his motion for a mistrial.

Therefore,

IT IS ORDERED that the judgment is summarily affirmed. See Wis. STAT. RULE 809.21.

IT IS FURTHER ORDERED that this summary disposition order will not be published.

Diane M. Fremgen
Acting Clerk of Court of Appeals
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