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You are hereby notified that the Court has entered the following opinion and order:   

   
   
 2014AP1555-CR State of Wisconsin v. Robert Paul Wester (L.C. # 2010CF3005)  

   

Before Kessler, Brash and Dugan, JJ.  

Robert Paul Wester, pro se, appeals from a judgment of conviction, entered upon a jury’s 

verdict, on one count of first-degree reckless homicide as party to a crime.  Wester also appeals 

from an order of the circuit court that denied his postconviction motion for a new trial.
1
  Based 

upon our review of the briefs and record, we conclude at conference that this case is appropriate 

                                                 
1
  The Honorable Jeffrey A. Conen presided at trial and imposed the sentence reflected in the 

judgment of conviction.  The Honorable David L. Borowski denied the postconviction motion. 
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for summary disposition.  See WIS. STAT. RULE 809.21 (2015-16).
2
  The judgment and order are 

summarily affirmed. 

Wester was originally charged with felony murder, with a predicate offense of substantial 

battery, for the death of Todd Kyrola.  Wester had two co-defendants:  Mark Kartes, charged 

with first-degree intentional homicide, and Bradley Olson, charged with substantial battery with 

intent to cause bodily harm.  All four men were homeless, and Kyrola had been beaten with fists, 

feet, a brick, and a board at the defendants’ “campsite.”  Kartes was allegedly the instigator, and 

the one who decided to dump Kyrola’s body in the Kinnickinnic River. 

An information reiterated the felony murder charge against Wester, adding party-to-a-

crime liability.  An amended information changed the charge to first-degree intentional homicide 

but inadvertently omitted the party-to-a-crime component; an amendment to reinstate the party-

to-a-crime liability was allowed at trial.  A jury convicted Wester of first-degree reckless 

homicide as party to a crime, a lesser-included offense of the intentional homicide charge.  The 

trial court sentenced Wester to thirty years’ initial confinement and ten years’ extended 

supervision. 

Wester’s appointed postconviction attorney determined the only meritorious issue she 

could pursue was a claim of sentencing disparity between Wester’s sentence and the sentences 

received by Kartes and Olson.
3
  She filed a motion for resentencing.  Dissatisfied, Wester 

                                                 
2
  All references to the Wisconsin Statutes are to the 2015-16 version unless otherwise noted. 

3
  Kartes entered a plea to first-degree reckless homicide and received a total of thirty years’ 

imprisonment.  Olson entered a plea to felony murder with substantial battery as the predicate and 

received thirteen years’ imprisonment.  Both men testified against Wester. 
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directed counsel to move to withdraw.  She did, and, after issuing appropriate cautions to Wester, 

the circuit court approved the motion to withdraw.   

Wester then filed a pro se postconviction motion seeking a new trial.  At the outset of the 

motion, he purported to identify four grounds for relief:  “1.) Mr. Wester was denied due process 

for submitting evidence and exhibits into the trial proceedings, 2.) Denied compulsory process 

for subpoenaing witnesses to testify on his behalf, 3.) Appointed deficient, ineffective trial 

counsel, and 4.) Appointed ineffective postconviction counsel.”  The circuit court concluded 

Wester’s motion failed to set forth a viable claim for relief and denied the motion.  Wester 

appeals. 

In the statement of issues in his appellate brief, Wester identifies the same four “issues” 

that he did at the outset of his postconviction motion.  The substantive portion of his brief, 

however, actually raises a multitude of issues under nineteen separate headings, nearly all of 

which claim ineffective trial counsel. 

“[A] convicted defendant may not simply present a laundry list of mistakes by counsel 

and expect to be awarded a new trial.”  State v. Thiel, 2003 WI 111, ¶61, 264 Wis. 2d 571, 665 

N.W.2d 305.  Indeed, because of the sheer number of complaints he makes, many of Wester’s 
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arguments are not fully developed, and we will not develop those arguments for him.
4
  See 

Industrial Risk Insurers v. American Eng’g Testing, Inc., 2009 WI App 62, ¶25, 318 Wis. 2d 

148, 769 N.W.2d 82. 

Further, this court “is not a performing bear, required to dance to each and every tune 

played on an appeal.”
5
  State v. Waste Mgmt. of Wis., Inc., 81 Wis. 2d 555, 564, 261 N.W.2d 

147 (1978).  Thus, to the extent that the circuit court’s order has already addressed most of 

Wester’s complaints, we incorporate the decision by reference.  A copy of the circuit court’s 

opinion is attached as an exhibit hereto.  To the extent that there are issues on appeal not 

addressed in the circuit court’s decision, we summarily reject those issues as lacking in merit.  

See id. 

                                                 
4
  Additionally, because of briefing limitations, see WIS. STAT. RULE 809.19(8)(c)1., some of 

Wester’s arguments amount to nothing more than citations to extended portions of the record.  For 

example, in his claim that certain witnesses should have been called, Wester writes: 

Note: Locate ‘testimony’ relevant to potential witness #1) Jack Leibl – 

R:63-31 thru 33; pp. 61-62, 66, 84-86, l. 3; R65-17, (l. 22 thru p. 18, l. 

9), and pp. 22 & 25  Note: Locate ‘discovery statements’ relevant to 

potential witness #2) Steve Zerniac – App., p. 49, (2
nd

 from last 

pgrph.), and App., p. 50, (2
nd

 pgrph., last sentence).  Note: ‘discovery 

statement’ relevant to potential witness #12) the Wisconsin Street 

Ambassador – App., p. 55, (last full pgrph.), and App., p. 60, (1
st
 

pgrph.). 

This type of argument is improper.  See Calaway v. Brown Cty., 202 Wis. 2d 736, 750-51, 553 

N.W.2d 809 (Ct. App. 1996); see also DeSilva v. DiLeonardi, 181 F.3d 865, 867 (7th Cir. 1999) (“A 

brief must make all arguments accessible to the judges, rather than ask them to play archeologist with the 

record.”).  

5
  An appellant “need not (and should not) raise every” possible claim but, rather, should “select 

from among them in order to maximize the likelihood of success on appeal.”  Smith v. Robbins, 528 U.S. 

259, 288 (2000). 
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We additionally note that despite Wester’s initial characterizations of the four main 

“issues” on appeal, he has not developed any due process or compulsory process arguments 

outside of the ineffective-trial-counsel context already rejected.  And, while Wester complains 

that postconviction counsel was ineffective because she “excused” all of his issues as lacking 

merit, not only is this argument undeveloped, but, having reviewed Wester’s issues, we discern 

no ineffectiveness, as we are hard-pressed to disagree with her conclusion. 

Upon the foregoing, therefore, 

IT IS ORDERED that the judgment and order are summarily affirmed. 

IT IS FURTHER ORDERED that this summary disposition order will not be published 

and may not be cited except as provided under WIS. STAT. RULE 809.23(3). 

 
Diane M. Fremgen 

Clerk of Court of Appeals 

  



No.  2014AP1555-CR 

 

6 

 

 



No.  2014AP1555-CR 

 

7 

 

 



No.  2014AP1555-CR 

 

8 

 

 
 



No.  2014AP1555-CR 

 

9 

 

 
 



No.  2014AP1555-CR 

 

10 

 

 
 

 



No.  2014AP1555-CR 

 

11 

 

 


		2017-09-21T17:35:56-0500
	CCAP




