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No. 2014AP1973

You are hereby notified that the Court has entered the following opinion and order:

2014AP1973 Club Cagney, Inc. v. Quality Egg LLC (L.C. #2012CV1074)

Before Reilly, P.J., Gundrum and Hagedorn, JJ.

Primera Food Corp. appeals from a circuit court order enforcing a settlement agreement.
Primera maintains that it is not bound by the agreement because it did not sign it. Based upon
our review of the briefs and record, we conclude at conference that this case is appropriate for
summary disposition. See Wis. STAT. RULE 809.21 (2013-14)." We reverse the order of the

circuit court and remand for further proceedings.

In 2012, Club Cagney, Inc. d/b/a Baker Street Restaurant and Pub (“Baker Street”)
commenced a lawsuit, generally alleging that it suffered monetary damages as a result of its
having served contaminated eggs at its restaurant. It sued Primera, an egg products distributor,
and Reinhart FoodService, LLC, a food products distributor, among others, for breach of

warranty.

Primera tendered a defense to its insurer, Acuity Mutual Insurance Company, who
accepted it and hired Attorney Lance Grady to represent Primera. Grady filed Primera’s answer,
asserting cross-claims against Acuity and Reinhart for indemnity and contribution. When Acuity
subsequently sought a declaration that it did not owe Primera coverage, Grady notified Primera
that, due to a conflict of interest, he could not represent it in the coverage dispute. At that point,

Acuity retained alternative counsel to represent it on claims relating to coverage. The case

L All references to the Wisconsin Statutes are to the 2013-14 version.
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proceeded to mediation, and certain parties were able to settle their disputes. However, one issue
left unresolved was Baker Street’s claim for attorney fees and costs against Primera. On the
morning of mediation, the circuit court informed the parties that the claim was not covered by
Acuity’s policy. Consequently, Acuity did not pay to settle the claim, and Primera did not sign

the settlement agreement.

When the parties circulated a proposed order based upon the settlement agreement, Grady
signed it. However, Primera’s coverage counsel did not and instead sought to modify the
language of the order so that Primera could maintain its cross-claims against Acuity and
Reinhart, which related to Baker Street’s claim for attorney fees and costs. Reinhart objected
and moved the circuit court to enforce the settlement agreement. Following a hearing on the
matter, the court granted the motion and dismissed all claims except Baker Street’s claim against

Primera. This appeal follows.

In this case, we are asked to determine whether a settlement agreement is enforceable
under Wis. STAT. § 807.05. Section 807.05 provides that “[n]o agreement ... between the parties
or their attorneys, in respect to the proceedings in an action ... shall be binding unless made in
court ... or made in writing and subscribed by the party to be bound thereby or the party’s
attorney.” The interpretation and application of a statute to a set of facts presents a question of
law that we review de novo. Acuity v. Albert, 2012 WI App 87, 18, 343 Wis. 2d 594, 819

N.W.2d 340.

Reviewing the settlement agreement at issue here, we conclude that it is not enforceable
as to Primera. That is because Primera did not sign the agreement or otherwise indicate that it

“subscribed” to it. See Laska v. Laska, 2002 WI App 132, 112, 255 Wis. 2d 823, 646 N.W.2d
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393 (“[T]he plain meaning of the term ‘subscribe’ [in WIS. STAT. 8 807.05] requires that a
party’s assent or approval be formalized in some way on the document itself.”). Thus, the

agreement was never formalized in the manner required by § 807.05.

Grady’s signature on the subsequent proposed order does not alter our analysis. As noted
by Primera, following mediation, no claims remained against it that were covered by Acuity’s
policy. Accordingly, Grady no longer had the responsibility to defend Primera against Baker
Street’s claim for attorney fees and costs. See Society Ins. v. Bodart, 2012 W1 App 75, 113, 343
Wis. 2d 418, 819 N.W.2d 298 (“An insurer’s duty to defend ends after all at least arguably
covered claims are settled and dismissed.”). Likewise, he no longer had the authority to release
Primera’s corresponding cross-claims. For these reasons, we reverse the order of the circuit
court and remand for further proceedings. On remand, Primera may pursue its cross-claims

against Acuity and Reinhart, who remain in the case.
Upon the foregoing reasons,

IT IS ORDERED that the order of the circuit court is summarily reversed and the cause

remanded, pursuant to Wis. STAT. RULE 809.21.

Diane M. Fremgen
Clerk of Court of Appeals

2 We do not address the merits of Primera’s cross-claims in this appeal.
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