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You are hereby notified that the Court has entered the following opinion and order:

2014AP2744-CRNM State of Wisconsin v. Kenneth D. Pederson (L.C. #2012CF370)

Before Lundsten, Sherman and Blanchard, JJ.

Attorney John Bachman, appointed counsel for Kenneth Pederson, has filed a no-merit
report pursuant to Wis. STAT. RULE 809.32 (2013-14) and Anders v. California, 386 U.S. 738
(1967). Counsel provided Pederson with a copy of the report, and Pederson responded to it.
After our independent review of the record, we conclude that there is no arguable merit to any

issue that could be raised on appeal.

L Al references to the Wisconsin Statutes are to the 2013-14 version unless otherwise noted.
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In our order of November 19, 2015, we noted that counsel’s certification in the no-merit
report ambiguously stated that counsel had “attempted” to discuss potential issues with Pederson.
We ordered counsel to provide additional information about his contact with Pederson. Counsel
has provided an affidavit describing his contacts with Pederson and stating that counsel
terminated a telephone conversation about potential issues, in response to Pederson’s behavior.

Pederson has not responded to dispute the affidavit. We proceed with the no-merit review.

After a jury trial, Pederson was convicted of one felony count of operating while
intoxicated. The court withheld sentence and placed Pederson on probation, with jail time as a

condition.

Pederson raises several issues in his response. The first is that the circuit court erred in
denying his suppression motion. The motion challenged the basis for the stop of Pederson’s
vehicle. The court concluded that the officer had reasonable suspicion based on the officer’s
testimony that Pederson drove too closely behind the officer. The court also noted that some of

the officer’s testimony about events after that point was not consistent with the squad car video.

Pederson appears to argue that, because of this inconsistency with the video, the court
was required to reject all of the officer’s testimony as inaccurate, even though there was no video
to refute the officer’s testimony about how closely Pederson was following the officer. Pederson
does not suggest that any law required the court to reject all of the officer’s testimony and,
indeed, the court was not required to reject all of the testimony. We conclude that it would be

frivolous to argue that the court’s finding that Pederson followed too closely is clearly erroneous.

Pederson next argues that the judge “showed bias and erred” by “allowing” his judicial
assistant to assist the prosecution with a witness who could not identify Pederson during the trial.
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After the witness testified, the court stated that its judicial assistant, after this testimony, showed
the witness a booking photograph of Pederson. This argument is frivolous for two reasons.
First, the record does not show that the court “allowed” this to occur, but only that the court
described an event. Second, no harm was caused by the judicial assistant’s acts because the

witness had already testified and did not return to the stand.

Pederson also argues that error occurred because a law student who was not properly
authorized to appear in court conducted the State’s examination of the phlebotomist. In the no-
merit report, counsel concludes that any claim that might be based on this fact would be
frivolous because of the absence of harm or prejudice to Pederson. In Pederson’s response, he
does not explain what harm may have occurred and, after reading the examination, we cannot

conceive of any. This issue lacks arguable merit.

The no-merit report addresses whether the sentence is within the legal maximum and
whether the court erroneously exercised its sentencing discretion. The probation term is within
the maximum. The standards for the circuit court and this court on sentencing issues are well
established and need not be repeated here. See State v. Gallion, 2004 W1 42, 1117-51, 270 Wis.
2d 535, 678 N.W.2d 197. In this case, the court considered appropriate factors, did not consider

improper factors, and reached a reasonable result. There is no arguable merit to this issue.

Our review of the record discloses no other potential issues for appeal.

Therefore,

IT IS ORDERED that the judgment of conviction is summarily affirmed. See WIs. STAT.

RULE 809.21.
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IT IS FURTHER ORDERED that Attorney John Bachman is relieved of further

representation of Kenneth Pederson in this matter. See Wis. STAT. RULE 809.32(3).

Diane M. Fremgen
Clerk of Court of Appeals
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