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Oconto County: MICHAEL T. JUDGE, Judge. Affirmed.

Before Hoover, P.J., Peterson and Mangerson, JJ.

11 PER CURIAM. Ryan Miller appeals judgments convicting him of

one count of homicide by intoxicated use of a motor vehicle and one count of

causing injury by operating a vehicle while intoxicated. He also appeals an order



Nos. 2011AP2279-CR

2011AP2280-CR

denying his motion to modify the sentences. He contends his statutory
ineligibility for the Earned Release Program and Challenge Incarceration Program
constitutes a new factor warranting sentence modification. We reect that

argument and affirm the judgments and order.

12 Miller pled no contest to the charges and the court imposed
consecutive terms totaling eleven years initial confinement and ten years
extended supervision. The court declared Miller eligible for the Earned Release
Program and Challenge Incarceration Program. Miller filed a postconviction
motion, showing he was ineligible for these programs and arguing that his
ineligibility constitutes a new factor justifying sentence reduction. The trial court
denied the motion, and instead modified the judgments of conviction to remove

eligibility from those programs.

3  The State contends the circuit court correctly treated the original
sentence as an “illegal sentence,” and thisis not a“new factor” case. We need not
address the State’ s argument because we conclude Miller failed to establish a new

factor as a matter of law.

14 A new factor isafact or set of facts highly relevant to the imposition
of sentence, but not known to the trial judge at the time of original sentencing,
either because it was not then in existence or because, even though it was then in
existence, it was unknowingly overlooked by all of the parties. Rosado v. State,
70 Wis. 2d 280, 288, 234 N.W.2d 69 (1975). Whether the proffered facts
constitute a new factor is a question of law that this court reviews de novo. State
v. Harbor, 2011 WI 28, 1136, 333 Wis. 2d 53, 797 N.W.2d 828.

15 Miller’ s ineligibility for the programs satisfies part of the new factor

test because the sentencing court and the parties overlooked Miller's statutory
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ineligibility. However, it fails the remaining part of the test because it was not
“highly relevant” to the sentence imposed. Miller contends dligibility for these
programs was highly relevant to the court’s objective of rehabilitating Miller.
That argument fails for two reasons. First, the court did not link Miller's
rehabilitation to either of these programs. Second, rehabilitation was one of many
objectives the court considered. The court mentioned rehabilitation only after
considering the need to protect the community, the need to punish Miller, general
deterrence, Miller’s prior convictions and undesirable behavior, his personal
characteristics including his employment history and educational attainment, and
his culpability. Only after listing all of these considerations did the court mention
Miller’s rehabilitation, and the court made no attempt to discuss how Miller’'s
eligibility for the programs might affect his rehabilitation. Miller's eligibility for
the programs was barely considered and was not a highly relevant factor in the

sentencing court’s analysis.
By the Court.—Judgments and order affirmed.

This opinion will not be published. See Wis. STAT. RULE
809.23(1)(b)5. (2009-10).
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