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STATE OF WISCONSIN,
PETITIONER-RESPONDENT,
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11 KESSLER, J' Jennifer D. appeals from an order terminating her
parenta rights. In proceedings which ultimately terminated her parental rights,
appellant, Jennifer D., appeared personally, by adversary counsel and by her
guardian ad litem. Initially, pursuant to statute, Jennifer D.’s counsel requested a
jury trial.  Subsequently, in Jennifer D.’s presence in open court, her counsel
informed the court that Jennifer D. wished to have a court trial. Her guardian ad
litem stated that the court trial was in Jennifer D.’s best interest. Over the State’s
objection, the trial court allowed withdrawal of her earlier request for a jury trial.
After a tria to the court some time later, the trial court found grounds for
termination of Jennifer D.’s parental rights, and that termination was in the best
interests of Mya D. The trial court entered an order to that effect from which
Jennifer D. now appeals, alleging that the trial court’s failure to personally engage
her in a colloquy on the record to establish that her waiver of the jury was
“knowing and voluntary” requires reversal of the fina order. We disagree and
affirm.

12 Jennifer D. was twenty-one years old when these proceedings were
commenced. She receives SSI benefits due to “cognitive delay.” A guardian ad
litem was appointed for her due to her limited menta abilities® As the State
advised the court in the termination proceedings. “In the CHIPS matter, the

mother had a guardian ad litem appointed ... because of her level of function

! This appeal is decided by one judge pursuant to WIs. STAT. § 752.31(2) (2005-06). All
references to the Wisconsin Statutes are to the 2005-06 version unless otherwise noted.

2 We understand from statements in the record by her guardian ad litem, who had
previoudy served her in that capacity in another children’s court proceeding, that Jennifer D. was
mentally unable to understand more than the most rudimentary aspects of the court proceedings.
She is referred to occasionally in the record as “incompetent” athough the record does not
disclose aformal guardianship proceeding making that legal determination.
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which is unlikely to have changed since the time of the original CHIPS action for

thischild. | would ask that the Court appoint a guardian ad litem for her.”

13  Attheinitial appearance with Jennifer D. and her guardian ad litem
present, counsel for Jennifer D. requested a jury trial pursuant to WIS. STAT.
§48.422(4).2 The trial court made a lengthy and comprehensive statement
explaining the process, and her rights in the process, to Jennifer D. The record
discloses no challenge by any participant to counsel’s ability to request ajury trial
on Jennifer D.’s behalf. The transcript discloses neither a colloquy directly with
Jennifer D. to determine whether she joined in the request, nor an objection by any
participant to the lack of such a colloquy. Indeed, it does not appear that
Jennifer D. was ever asked a specific question or that she made any statement
during the entire proceedings in which her statutory right to a jury trial was
preserved by her counsal.

4  Subsequently, at the final pre-trial conference at which Jennifer D.
and her guardian ad litem were again present, her counsel told the trial court that
Jennifer D. wished to have a court trial rather than a jury trial. Jennifer D.’s
guardian ad litem expressed the view that a court trial was in Jennifer D.’s best
interest, that she understood the difference between a trial by twelve people or six

people and a trial by one,* and that while he doubted she had the capacity to

® WISCONSIN STAT. §48.422(4) provides. “Any party who is necessary to the
proceeding or whose rights may be affected by an order terminating parental rights shall be
granted a jury trial upon request if the request is made before the end of the initial hearing on the
petition.”

* Jennifer D.’s guardian ad litem told the court: “I think it’'s, frankly, a preference that
she clearly understands the difference between one person and twelve people or six people ... and
she’ s nodding her head as I’'m speaking indicating she knows the difference between twelve, six,
and one. And | believe she understands at that limited level.”
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understand the legal difference between the jury and the judge in the decision-
making process, he believed that at “a fundamental level ... she understands the
difference between a judge and jury.” The State expressed the view that “because
mother has been found incompetent ... if a parent is not competent, they’re not
able to waive a jury trial and have a court trial. They can’t waive anything
because they're not competent.”> The trial court concluded that Jennifer D.’s

counsel could choose to waive the jury trial.

15  On appea, Jennifer D. points out that the record does not establish
that she personally “knowingly, intelligently and voluntarily” waived her right to a
jury trial, therefore, she argues that the judgment terminating her parental rights
must be vacated and the case remanded for ajury trial. In support of the claimed
invalidity of the waiver, Jennifer D. relies on only a portion of the termination
procedure at WIS. STAT. § 48.422(4), and also relies on delinquency cases,® mental
commitment cases,” and crimina cases.® Jennifer D. does not argue that grounds
for termination were not established by clear and convincing evidence, nor that the
conclusion, that termination is in the best interests of the child Mya D., wasin any

factual way improper.

16 The tria court’s conclusion that Jennifer D.’s counsel could both

request a jury, and waive a jury, on her behalf involves interpretation of WIS.

®> The State has abandoned this argument on appeal and argues, instead, that the waiver
was proper.

S In Interest of N.E., 122 Wis. 2d 198, 361 N.W.2d 693 (1985).
7 S.B. v. Racine County, 138 Wis. 2d 409, 406 N.W.2d 408 (1987).

8 Statev. Hauk, 2002 WI App 226, 257 Wis. 2d 579, 652 N.W.2d 393.
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STAT. 848422, and its role in the related termination of parental rights
procedures. We interpret statutes de novo. Abbas v. Palmersheim, 2004 WI App
126, Y17, 275 Wis. 2d 311, 685 N.W.2d 546. *“[T]he purpose of statutory
interpretation is to determine what the statute means so that it may be given its
full, proper, and intended effect.” State ex rel. Kalal v. Circuit Court for Dane
County, 2004 WI 58, 144, 271 Wis. 2d 633, 681 N.W.2d 110.

7  The statutes specifically governing termination of parental rights are
part of the Children’s Code, Wis. STAT. ch. 48, but are set forth generally in Wis.
STAT. 88 48.40 through 48.48. The process for voluntary termination of parental
rights is described in Wis. STAT. §48.41. Perhaps because of the lack of the
protections that adversarial fact-finding provides,? and perhaps because conceding
the grounds for termination has significant consequences, the statutes require
detailed inquiry by the court of the person consenting to terminate their parental
rights. See §48.41. The court must be satisfied that the consent to termination is
“informed and voluntary.” Section 48.41(2)(a). No similar finding is required in
an involuntary termination proceeding that includes an adversarial fact-finding

process.

18 The process of termination of parental rightsis split into two distinct
parts. the first is a determination of whether there are grounds for termination,
Wis. STAT. §48.415; the second, if grounds exist, is a disposition based upon the
best interests of the child, Wis. STAT. §48.426. The statutes specificaly allow

° Without the tests of: (1) the State’s witness testimony subject to cross examination,
(2) assistance of counsel, and (3) the ability to subpoena witnesses on the parent’s behalf, and to
have the ultimate facts found by a court or jury, potentially vulnerable parents might be subject to
significant, and perhaps improper, pressures to give up their rights and responsibilities vis-a-vis a
child.
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determination of grounds by either ajury or a court. WIis. STAT. § 48.424(3) and
(4). Toobtain ajury trial, “[a]lny party ... whose rights may be affected ... shall
be granted a jury trial upon request if the request is made before the end of the
initial hearing on the petition.” WIS. STAT. § 48.422(4) (emphasis added). A jury
may only determine whether grounds for termination have been proven; it is for
the court to decide what of the alternative dispositions described by WIS, STAT.
848.427 is in the best interests of the child, see Wis. STAT. § 48.424(3), after
applying specific statutory standards and factors, Wis. STAT. § 48.426.

19  We see from the way the legislature has chosen to structure the
termination of parental rights process that there is a limited grant of a jury trial.
The time when a jury trial may be requested is limited. WIS. STAT. § 48.422(4).
The facts that may be addressed by the jury are limited. WIS. STAT. § 48.424(3).
No statute prohibits waiver of the jury trial request after it has been made.
However, the Children’s Code does not include a specific waiver procedure. See

generally Wis. STAT. ch. 48.

10  Our supreme court has held that termination of parental rights cases
are civil in nature. M.W. v. Monroe County Dep’'t of Human Servs., 116 Wis. 2d
432, 442, 342 N.W.2d 410 (1984) (“Although serious human rights are implicated
in the termination-of-parental rights proceedings, the proceeding is civil in
nature.”), modified in part on other grounds by Steven V. v. Kelley H., 2004 WI
47, 271 Wis. 2d 1, 678 N.W.2d 856. In addition, in Waukesha County Dep't of
Social Servs. v. C.E.W., 124 Wis. 2d 47, 53, 368 N.W.2d 47 (1985), our supreme
court applied rules of civil procedure regarding jury instructions and preservation

of error to a jury instructions issue in a termination of parental rights proceeding

appeal.
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No statute or rule in the Children’s Code (ch. 48)

provides a procedure different from sec. 805.13(3) for

objecting to instructions.... In other cases this court has

assumed that chs. 801 to 847 generaly apply to ch. 48

proceedings. In In Matter of E.B., 111 Wis. 2d 175, 330

N.W.2d 584 (1983), for example, the court of appeds, the

parties and this court assumed, without discussing the issue,

that secs. 805.13(4) and 972.10(5) applied to a delinquency

hearing.
C.EEW.,, 124 Wis. 2d at 53 (footnote omitted). Consequently, because the
procedure for waiver of ajury trial is not otherwise specified in the termination of
parental rights procedure, we look to the rules of civil procedure applicable to

withdrawal of ajury demand.

11  WISCONSIN STAT. 8§ 805.01(3) addresses the waiver of the right to a

jury inacivil case. It provides, in relevant part:

WAIVER.... Theright to tria by jury is also waived if the
parties or their attorneys of record, by written stipulation
filed with the court or by an oral stipulation made in open
court and entered in the record, consent to trial by the
court sitting without a jury. A demand for trial by jury
made as herein provided may not be withdrawn without the
consent of the parties.

(Emphasis added.)

12 Here, counsel for Jennifer D. waived the jury tria in open court, on
the record, and represented that this was the wish of her client. Jennifer D. was
present and did not indicate disagreement with her counsel. Jennifer D.'s
guardian ad litem agreed that a court trial was in Jennifer D.’s best interest and
concurred in the waiver. We conclude that the waiver in this case complied with

the requirements of Wis. STAT. § 805.01(3).

13 It is undisputed that although Jennifer D. was present during the

waiver of the jury trial, the court did not engage in a colloquy with Jennifer D.


https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.04&fn=_top&sv=Split&tc=-1&findtype=L&docname=WIST972.10&db=1000260&utid=%7b4CE4FBAB-80C8-4F2B-82CE-C066FDC7DB70%7d&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Wisconsin
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.04&fn=_top&sv=Split&tc=-1&findtype=L&docname=WIST805.13&db=1000260&utid=%7b4CE4FBAB-80C8-4F2B-82CE-C066FDC7DB70%7d&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Wisconsin
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.04&fn=_top&sv=Split&tc=-1&findtype=L&docname=WIST805.13&db=1000260&utid=%7b4CE4FBAB-80C8-4F2B-82CE-C066FDC7DB70%7d&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Wisconsin
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personally. The court relied on representations of her counsel, asit was entitled to
do under Wis. STAT. §805.01(3), and statements by her guardian ad litem.
Nothing in the record, or in this appeal, suggests that Jennifer D. did not want the
jury waiver, that she was pressured in any way to agree to the jury waiver, or that
she had the capacity to understand more than the difference between twelve people

and one person deciding disputed issues.

114 The sole issue on this appea is whether, once requested, a jury
request in atermination of parental rights case may be waived by a respondent in
the absence of a court finding, based upon a specific colloquy with the individual,
that the waiver is knowing, intelligent, and voluntary.®® A jury tria in a
termination of parental rights case is a civil matter. Contrary to Jennifer D.’s
arguments here, we find nothing in the statutes, or in the pronouncements of our
supreme court in termination cases, that establishes either a constitutional right to
ajury trial, or a constitutional limitation on waiver of that jury trial, in termination
cases. Our supreme court, as we have seen, has applied the rules of civil
procedure to termination of parental rights cases when Wis. STAT. ch. 48 is silent
on the process in dispute. See C.E.\W., 124 Wis. 2d at 53. The civil procedure
applicable to waiver of ajury trial, found in Wis. STAT. § 805.01(3), was properly
applied in this case.

9 Counsel for Jennifer D. does not argue that her limited mental capacity is a factor
which should require such a colloquy and finding. Indeed, the opinions of her guardian ad litem
were that the waiver was in her best interest and that Jennifer D.'s understanding of the
significance of the change from a jury to a court as the fact-finder was limited to understanding
the difference between twelve people and one person deciding. Under these circumstances, oneis
left to ponder how Jennifer D. could ever make an intelligent, knowing decision to have ajury in
the first place, or to waive one later. That dilemma is, of course, solved by application of the
usual rules of civil procedure that allow an attorney to act on behalf of a client in matters of
procedure and tactics.
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By the Court.—Order affirmed.

This opinion will not be published. See WIS, STAT.
RULE 809.23(1)(b)4.
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