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that Bosshard, acting as attorney for the respondents, acknowledged and
consented to the guarantees before closing. Respondents contested that
interpretation of Bosshard’s written statement, and presented disputed
evidence that they signed guarantees under duress and threat of cancellation.
These, too, are issues not capable of resolution on summary judgment.

First Bank also contends that the respondents have no defense
because they agreed to unconditional liability at closing and waived any
“circumstance whatsoever that might otherwise constitute a legal or equitable
discharge or defense of a surety or guarantor.” We do not construe that
provision as a waiver on the issues of duress or lack of consideration. See
Midwest Corp. v. Global Cable, Inc., 688 F. Supp. 872, 875 (S.D.N.Y 1988)
(unconditional waiver of defenses does not preclude lack of consideration
defense).

First Bank has not waived its right to appeal. The Bosshard estate
contends that First Bank cannot pursue this appeal against the estate because it
filed a third-party complaint against the estate in the second action, rather than
pursuing efforts to amend the complaint in this action.! We disagree. The
estate cites the proposition that when a party commences a second action in the
trial court based upon the same cause of action, it waives its appeal rights.
Richie v. Badger State Mut. Cas. Co., 22 Wis.2d 133, 137-38, 125 N.W.2d 381, 383
(1963). Here, as explained by the parties, First Bank’s cause of action in the
second action is different because it is based on the note and not on the
guarantees.

Additionally, the estate cites the proposition that the right to
appeal is waived by one who causes or induces the judgment to be entered.
County of Racine v. Smith, 122 Wis.2d 431, 437, 362 N.W.2d 439, 442 (Ct. App.
1984). Here, First Bank did not induce or cause the judgment dismissing its
complaint. Although First Bank could have moved to amend its complaint, it
reasonably chose not to after the trial court held that it could raise its alternative

1 At the time the trial court stated that it would not grant leave to amend the complaint
to add a cause of action based on the note, there was no motion to amend before the court.
Presumably the estate means First Bank should have filed a motion to amend to preserve
the issue, and then appealed the denial of the motion.
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claims in the newly filed action. The trial court so held after counsel for the
other four respondents confirmed the availability of that alternative, and
counsel for the estate remained silent. While the estate is not bound by the
representations of counsel for the other respondents, it is bound both by its
failure to object to the trial court’s ruling, and its failure to appeal, if aggrieved
by it.

By the Court. — Judgments reversed and causes remanded.

This opinion will not be published. See RULE 809.23(1)(b)5, STATS.
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