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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 DAVI D T.  PROSSER,  J.     Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s,  St at e v.  St evens,  

No.  2009AP2057- CR,  unpubl i shed s l i p op.  ( Wi s.  Ct .  App.  Nov.  17,  

2010) .   The Ci r cui t  Cour t  f or  Waukesha Count y,  Rober t  G.  

Mawdsl ey,  Judge,  suppr essed an i ncr i mi nat i ng st at ement  t hat  

Davi d W.  St evens ( St evens)  made t o pol i ce dur i ng cust odi al  

i nt er r ogat i on.   The cour t  of  appeal s r ever sed,  hol di ng t hat  even 

t hough St evens i nvoked hi s r i ght  t o counsel  dur i ng quest i oni ng,  

he l at er  i ni t i at ed conver sat i on wi t h hi s pol i ce i nt er r ogat or  and 
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t her eaf t er  knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  wai ved hi s 

r i ght s bef or e maki ng t he i ncr i mi nat i ng st at ement .   I d. ,  ¶18.  

¶2 The i ssues pr esent ed f or  r evi ew ar e ( 1)  whet her  any of  

t he const i t ut i onal  pr ot ect i ons r ecogni zed i n Mi r anda v.  Ar i zona,  

384 U. S.  436 ( 1966) ,  wer e v i ol at ed under  t he unusual  f act s of  

t hi s case,  and ( 2)  whet her  t he cour t  of  appeal s was cor r ect  i n 

di sr egar di ng St at e v.  Mi ddl et on,  135 Wi s.  2d 297,  399 N. W. 2d 917 

( Ct .  App.  1986)  i n i t s anal ysi s,  on gr ounds t hat  Mi ddl et on was 

over r ul ed by St at e v.  Anson,  2005 WI  96,  282 Wi s.  2d 629,  698 

N. W. 2d 776.  

¶3 The f act s gi v i ng r i se t o t hi s r evi ew may be summar i zed 

as f ol l ows:  The suspect  was ar r est ed and t aken i nt o pol i ce 

cust ody.   Af t er  r ecei v i ng a Mi r anda war ni ng and wai vi ng hi s 

Mi r anda r i ght s,  t he suspect  began t o answer  quest i ons.   He t hen 

i nvoked hi s r i ght  t o counsel  and t he quest i oni ng ceased.   When 

t he pol i ce i nt er r ogat or  escor t ed t he suspect  back t o hi s hol di ng 

cel l ,  t he suspect  i ni t i at ed a r equest  t o cont i nue t he 

i nt er r ogat i on " t o c l ear  [ t he]  mat t er  up. "   He sai d he woul d be 

wi l l i ng t o wai ve hi s r i ght  t o an at t or ney.   I nst ead of  r esumi ng 

quest i ons,  t he pol i ce i nt er r ogat or  l ef t  t he pol i ce st at i on on 

ot her  busi ness.   Dur i ng t he i nt er r ogat or ' s absence,  t he suspect  

di d not  ask f or  hi s at t or ney or  r equest  t hat  someone cont act  an 

at t or ney f or  hi m.   However ,  bef or e t he i nt er r ogat or  r et ur ned,  

t he suspect ' s at t or ney on a pr i or  char ge ar r i ved at  t he pol i ce 

st at i on and asked t o see t he suspect .   She was r ef used access by 

an of f i cer  who was unawar e of  any of  t he conver sat i ons bet ween 

t he suspect  and t he absent  pol i ce i nt er r ogat or ,  i ncl udi ng t he 
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suspect ' s r equest  f or  counsel .   Af t er  t he at t or ney l ef t ,  t he 

pol i ce i nt er r ogat or  r et ur ned t o t he pol i ce st at i on t o r esume t he 

quest i oni ng——af t er  f i r st  admi ni st er i ng a new Mi r anda war ni ng t o 

t he suspect  and r ecei v i ng a wai ver  of  t he suspect ' s Mi r anda 

r i ght s.   I n t he ensui ng i nt er r ogat i on,  t he suspect  made an 

i ncr i mi nat i ng st at ement .   He was not  awar e when he made t he 

st at ement  t hat  hi s at t or ney on t he pr i or  char ge had vi s i t ed t he 

pol i ce st at i on and t r i ed t o see hi m.  

¶4 We concl ude t hat  Davi d St evens wi t hdr ew hi s r equest  

f or  an at t or ney by vol unt ar i l y i ni t i at i ng a r equest  t o r esume 

t he quest i oni ng.   He knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  

pr ovi ded an i ncr i mi nat i ng st at ement  t o hi s i nt er r ogat or  af t er  he 

was gi ven a second Mi r anda war ni ng.   Al t hough St evens val i dl y 

i nvoked hi s r i ght  t o counsel ,  he cancel l ed hi s i nvocat i on of  

t hat  r i ght  by i ni t i at i ng a di al ogue i n whi ch he asked t o 

cont i nue t he i nt er r ogat i on.   Thi s cancel l at i on of  t he r equest  

f or  counsel  was conf i r med by t he f act  t hat  St evens made no 

ef f or t  t o secur e counsel  whi l e hi s i nt er r ogat or  was absent ,  by 

hi s r ecor ded agr eement  t hat  he i ni t i at ed t he conver sat i on aski ng 

t o r esume quest i oni ng,  and by hi s wai ver  of  t he r i ght  t o counsel  

af t er  r ecei v i ng a second Mi r anda war ni ng.  

¶5 We al so concl ude t hat  t he deci s i on i n Bl um v.  1st  Aut o 

& Casual t y I nsur ance Co. ,  2010 WI  78,  ¶13,  326 Wi s.  2d 729,  786 

N. W. 2d 78,  di d not  r equi r e t he cour t  of  appeal s t o di sr egar d 

Mi ddl et on i n i t s  anal ysi s because Anson over r ul ed Mi ddl et on onl y  

t o t he ext ent  t hat  " i t  hel d a c i r cui t  cour t  may t ake addi t i onal  

evi dence at  [ a Har r i son v.  Uni t ed St at es,  392 U. S.  219 ( 1968) ]  
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hear i ng. "   However ,  Mi ddl et on i s f act ual l y di st i ngui shabl e f r om 

t hi s case and i s now compl et el y over r ul ed on t he mer i t s.  

¶6 Because we det er mi ne t hat  St evens'  Fi f t h Amendment  

pr i v i l ege agai nst  sel f - i ncr i mi nat i on and hi s equi val ent  r i ght  

under  Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on wer e 

not  v i ol at ed,  we af f i r m t he deci s i on of  t he cour t  of  appeal s.  

I .  FACTUAL BACKGROUND 

¶7 The l aw i n t hi s case i s hi ghl y f act - dependent .   

Consequent l y,  we set  out  t he f act s wi t h par t i cul ar i t y.  

¶8 On Jul y 22,  2008,  Davi d St evens,  a 19- year - ol d 

convi ct ed sex of f ender ,  was i nvol ved i n an i nci dent  wi t h an 

ei ght - year - ol d Waukesha gi r l  i n a swi mmi ng pool  at  an apar t ment  

compl ex i n t he c i t y.   The i nci dent  occur r ed shor t l y af t er  5: 00 

p. m.  

¶9 Ar ound 7: 00 p. m. ,  t wo Ci t y of  Waukesha of f i cer s  wer e 

di spat ched separ at el y t o t he gi r l ’ s  home.   They met  wi t h t he 

gi r l ,  her  par ent s,  and her  ol der  s i st er .   Of f i cer s Mi chael  

Car pent er  and Cor y Fossum wer e t ol d t hat  t he gi r l  had been 

swi mmi ng i n t he pool  when she was appr oached i n t he wat er  by a 

young man who appear ed t o be about  17.   The gi r l  descr i bed t he 

man as " cr eepy. "   She sai d t he man asked t o pl ay wi t h her .   He 

gr abbed her  t hr ee or  f our  t i mes and r an hi s hands up and down 

t he gi r l ' s  s i des.   She di d not  asser t  t hat  t he young man had 

t ouched her  pr i vat e ar eas.   The gi r l  got  out  of  t he pool ,  

cr y i ng,  and t ol d her  ol der  s i st er  what  had happened.   The t wo 

wr ot e down t he l i cense pl at e of  t he man' s car ,  whi ch t he ol der  

s i st er  descr i bed as an or ange vehi c l e wi t h spr ay pai nt  on i t .  
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¶10 The t wo of f i cer s f ol l owed up t hei r  i nt er vi ew by goi ng 

t o t he par ki ng ar ea of  t he apar t ment  compl ex wher e t hey 

event ual l y l ocat ed t he car .   As t he of f i cer s l ooked f or  a 

vehi c l e i dent i f i cat i on number ,  St evens came out  of  an apar t ment  

bui l di ng and t ol d t hem t o get  away f r om hi s car .  

¶11 Thi s exchange was t he f i r st  i nt er act i on bet ween pol i ce 

of f i cer s and St evens concer ni ng t he i nci dent .   St evens,  who 

appear ed t o be wear i ng a swi mmi ng sui t  under  hi s  j eans,  gave hi s  

name as Davi d St evens.   Of f i cer  Car pent er  asked hi m whet her  he 

had been at  t he pool .   He admi t t ed t hat  he had.   When asked 

about  t he gi r l ,  St evens f i r st  deni ed any cont act  wi t h a young 

gi r l ,  t hen t ol d t he of f i cer s t hat  he saw a gi r l  swi mmi ng i n t he 

deep end of  t he pool  and gr abbed her  t o pul l  her  t o saf et y 

because he was af r ai d she mi ght  not  be abl e t o swi m.   Chal l enged 

on t hi s ver si on of  t he f act s,  St evens acknowl edged r ubbi ng hi s 

hands up and down t he gi r l ' s  s i des and aski ng her  t o pl ay.   He 

event ual l y admi t t ed havi ng gr at i f y i ng sexual  t hought s about  t he 

gi r l  but  sai d he l ef t  t he pool  because he r eal i zed hi s behavi or  

was wr ong.  

¶12 When St evens gave hi s name,  Of f i cer  Fossum went  t o hi s 

squad car  t o r un an i dent i t y check on hi s comput er .   He l at er  

r et ur ned t o t he scene t o ask St evens about  a pendi ng f el ony 

char ge of  f ai l i ng t o updat e hi s r esi dency i nf or mat i on wi t h t he 

sex of f ender  r egi st r y.   St evens acknowl edged t he char ge and 

expl ai ned why he was r equi r ed t o r egi st er ——he had commi t t ed t he 

of f ense of  f ondl i ng a 5- year - ol d gi r l  when he was 14.    
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¶13 Shor t l y t her eaf t er ,  Of f i cer  Car pent er  ar r est ed 

St evens,  pl aced hi m i n hi s squad car ,  and t r anspor t ed hi m t o t he 

Waukesha pol i ce st at i on wher e he was conf i ned i n a hol di ng cel l  

over ni ght .   The ar r est  occur r ed somet i me bef or e 10: 00 p. m.   

St evens was not  quest i oned i n t he squad car  or  at  t he pol i ce 

st at i on.  

¶14 St evens di d not  have a f i xed r es i dence.   He i ndi cat ed 

t hat  he had been ki cked out  of  hi s mot her ' s house,  was homel ess,  

and was t empor ar i l y  st ayi ng wi t h f r i ends at  t he apar t ment  

compl ex.  

¶15 The f ol l owi ng day,  Jul y 23,  at  10: 30 a. m. ,  St evens was 

i nt er vi ewed by Det ect i ve Ri ck Hai nes who had been assi gned t o 

t he case by Li eut enant  Det ect i ve Wi l l i am H.  Gr aham,  Jr .   

Det ect i ve Hai nes had been a pol i ce of f i cer  f or  mor e t han 25 

year s and was wor ki ng i n t he sensi t i ve cr i mes uni t  of  t he 

Waukesha Pol i ce Depar t ment .   The i nt er vi ew was el ect r oni cal l y 

r ecor ded.   St evens r ecei ved and wai ved hi s Mi r anda r i ght s bef or e 

he began t o answer  quest i ons.   He agr eed speci f i cal l y t o make a 

vol unt ar y st at ement .   Det ect i ve Hai nes war ned St evens t hat  he 

woul d be aski ng hi m some " poi nt ed quest i ons about  some t hi ngs 

you[ ' ] ve been i nvol ved i n. "   I n r esponse t o a quest i on,  Hai nes 

r epl i ed:  " You[ ' ] r e goi ng t o be char ged wi t h somet hi ng,  you know,  

but  t o what  degr ee or  as f ar  as what  speci f i cal l y,  t hat [ ' ] s  t o 

be det er mi ned,  al l  r i ght ?"    

¶16 Over  t he cour se of  t he i nt er r ogat i on,  St evens admi t t ed 

havi ng physi cal  cont act  wi t h t he young gi r l .   He admi t t ed 
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bumpi ng i nt o t he gi r l  i nt ent i onal l y once or  t wi ce,  and wr appi ng 

hi s hands ar ound her  st omach.   

¶17 St evens t hen sai d,  " I [ ' ] m st ar t i ng t o f eel  a l i t t l e 

uncomf or t abl e,  l i ke I  want  a l awyer  her e or  somet hi ng. "   

Det ect i ve Hai nes i nqui r ed f ur t her  whet her  St evens want ed a 

l awyer  and St evens r epl i ed:  " I  t hi nk I  want  t o t al k t o my 

l awyer . "   Det ect i ve Hai nes t r eat ed St evens'  s t at ement s as an 

i nvocat i on of  t he r i ght  t o counsel  and ceased t he i nt er r ogat i on.   

The i nt er r ogat i on ended at  10: 35 a. m. ,  meani ng t hat  i t  had 

l ast ed about  f i ve mi nut es.    

¶18 Det ect i ve Hai nes st epped out  of  t he i nt er vi ew r oom 

br i ef l y,  t hen r et ur ned t o escor t  St evens back t o t he hol di ng 

cel l .   Dur i ng t he shor t  wal k t o t he cel l ,  St evens i ndi cat ed t hat  

he had changed hi s mi nd,  t hat  he want ed t o c l ear  t he mat t er  up 

and want ed t o cont i nue speaki ng t o Hai nes.   Det ect i ve Hai nes 

expl ai ned t hat  he was not  abl e t o cont i nue i mmedi at el y and t hat ,  

i n any event ,  he coul d not  r esume t he quest i oni ng unl ess St evens 

wai ved hi s r i ght  t o an at t or ney.   Accor di ng t o Hai nes,  St evens 

r epl i ed t hat  i t  was hi s i nt ent i on once agai n t o wai ve hi s r i ght  

t o an at t or ney.   Bef or e Det ect i ve Hai nes l ef t ,  St evens sai d:  

" Make sur e you come back,  make sur e you come back because I  want  

t o t al k t o you. "   Det ect i ve Hai nes assur ed St evens he woul d 

r et ur n.   At  t hat  poi nt ,  Det ect i ve Hai nes l ef t  t o i nt er vi ew t he 

compl ai ni ng wi t ness.    

¶19 At  appr oxi mat el y 1: 00 p. m. ,  At t or ney Jenny Yuan,  a 

publ i c def ender ,  came t o t he pol i ce depar t ment ,  seeki ng t o meet  

wi t h St evens,  but  Li eut enant  Gr aham deni ed her  access.   At t or ney 
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Yuan went  t o t he pol i ce st at i on af t er  St evens'  mot her  cal l ed her  

at  12: 07 p. m. ,  and l ef t  a message t hat  St evens was i n cust ody 

f or  an al l eged sexual  assaul t .   Li eut enant  Gr aham l at er  

t est i f i ed t hat  he bel i eved he had cal l ed St evens'  mot her  t hat  

mor ni ng t o l et  her  know t hat  St evens was i n cust ody,  i nasmuch as  

he had had cont act  wi t h t he mot her  bef or e.   Li eut enant  Gr aham 

t est i f i ed t hat  he deni ed At t or ney Yuan access t o St evens because 

" I  know t hat  [ St evens]  made no r equest  f or  her .   So how she 

ended up at  t he pol i ce depar t ment ,  t he r equest  had t o come 

t hr ough somebody el se. "    

¶20 At t or ney Yuan,  i n t ur n,  t est i f i ed l at er  t hat  she " was 

not  al l owed t o see Mr .  St evens. "   She was at  t he st at i on because 

she had been cal l ed by St evens '  mot her  and " was r epr esent i ng 

hi m .  .  .  on pendi ng cases"  and " want ed t o know i f  he was bei ng 

quest i oned or  i f  he had asked f or  me. "   At t or ney Yuan was t ol d 

" [ t ] hat  [ she]  woul d have t o speak wi t h Det ect i ve Hai nes and t hat  

he wasn' t  i n t he depar t ment  at  t hat  t i me. "   At t or ney Yuan l ef t  a 

wr i t t en message f or  Det ect i ve Hai nes at  t he st at i on.   She al so 

l ef t  a voi cemai l  f or  hi m af t er  r et ur ni ng t o her  of f i ce.  

¶21 Det ect i ve Hai nes compl et ed hi s i nt er vi ew of  t he 

compl ai ni ng wi t ness at  t he C. A. R. E.  Cent er 1 and r et ur ned t o t he 

pol i ce st at i on.   Ther e he met  wi t h Li eut enant  Gr aham,  but  

nei t her  man coul d r ecal l  l at er  whet her  t her e had been any 

di scussi on of  At t or ney Yuan' s at t empt  t o meet  wi t h St evens.  
                                                 

1 The C. A. R. E.  cent er  i s a chi l d advocacy cent er  i n Waukesha 
Count y t hat  pr ov i des ser vi ces t o chi l d abuse vi c t i ms.   I t  i s  a 
mul t i - agency col l abor at i on t hat  pr ovi des sever al  ser vi ces on-
si t e i ncl udi ng f or ensi c i nt er vi ews.  
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¶22 At  appr oxi mat el y 3: 00 p. m. ,  Det ect i ve Hai nes went  t o 

t he hol di ng cel l  t o ascer t ai n whet her  St evens st i l l  wi shed t o 

answer  quest i ons.   St evens sai d t hat  he want ed t o cont i nue.   

Thi s wi l l i ngness i s r ef l ect ed i n t he t r anscr i pt  of  t he second 

r ecor ded i nt er vi ew.  

DETECTI VE HAI NES:   Okay,  Davi d,  I  br ought  you back up 
her e because you i ndi cat ed t o me t hat  you had a change 
-  -  

MR.  STEVENS:  Uh huh [ af f i r mat i ve] .  

DETECTI VE HAI NES:  -  -  a change of  hear t  and t hat  you 
wi shed t o speak wi t h me.   Let  i t  be c l ear  t hat  you 
appr oached me wi t h t hat  and I  di d not  appr oach you 
wi t h t hi s? 

MR.  STEVENS:  Yes.  

DETECTI VE HAI NES:   I s t hat  accur at e? 

MR.  STEVENS:  That  i s c l ear .   

DETECTI VE HAI NES:  .  .  .  Agai n,  Davi d,  I  am awar e of  
t he f act  t hat  our  l ast  i nt er vi ew ended when you 
i nvoked your  Const i t ut i onal  r i ght  t o an at t or ney,  and 
you had i ndi cat ed t o me t hat  you wi sh t o wai ve t hat  
r i ght  and speak t o me now about  t hi s mat t er ? 

MR.  STEVENS:   Yeah.  

DETECTI VE HAI NES:   I s t hat  accur at e? 

MR.  STEVENS:  I [ ' ] m af r ai d,  but  I [ ' ] m st i l l  wi l l i ng t o 
push f or war d because — — 

 .  .  .  .   

DETECTI VE HAI NES:  — — whet her  you[ ' ] d l i ke t o speak 
wi t h me .  .  .  .  Agai n,  I  make no pr omi ses.   I  make no 
t hr eat s.   I  make no i ssue.   You appr oached me wi t h 
your  i nt ent i on of  speaki ng wi t h me f ur t her  and agai n,  
I  woul d be happy t o speak wi t h you.   I [ ' ] d be happy t o 
t ake down any i nf or mat i on t hat  you have t o of f er ,  but  
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I  guess f or  t he r ecor d,  t hi s was your  i dea,  cor r ect ?  
Yes or  no? 

MR.  STEVENS:  Yes.  

¶23 Det ect i ve Hai nes t hen went  t hr ough ei ght  quest i ons 

embodyi ng t he r i ght s agai nst  sel f - i ncr i mi nat i on set  out  i n 

Mi r anda,  384 U. S.  at  479.   St evens wai ved hi s r i ght s and agr eed 

agai n " t o make a vol unt ar y st at ement . "  

¶24 Det ect i ve Hai nes t hen el i c i t ed addi t i onal  i nf or mat i on 

f r om St evens.   St evens admi t t ed t hat  he had i nt ent i onal l y 

t ouched t he vi ct i m wi t h hi s " i nt i mat e par t s"  t hr ee or  f our  t i mes 

f or  t he pur pose of  sexual  gr at i f i cat i on.    

¶25 Det ect i ve Hai nes t hen r equest ed t hat  St evens gi ve a 

wr i t t en st at ement .   St evens gave a st at ement  t o Det ect i ve 

Hai nes.   Hai nes wr ot e out  t he st at ement ,  and St evens r evi ewed i t  

and si gned i t .   

¶26 The wr i t t en st at ement  i s on a f or m t i t l ed " Waukesha 

Pol i ce Depar t ment  Cr i mi nal  Compl ai nt  St at ement  For m, "  dat ed Jul y  

23,  2008,  at  3: 00 p. m.   I t  l i s t s and acknowl edges const i t ut i onal  

r i ght s and cont ai ns t he wr i t t en st at ement .   The st at ement  

pr ovi des a f ew addi t i onal  det ai l s about  t he i nci dent  i ncl udi ng 

t he name of  t he apar t ment  compl ex,  t he v i ct i m' s name and 

appr oxi mat e age,  and t he desi r e of  St evens t o get  ment al  heal t h 

t r eat ment  r at her  t han go t o j ai l .   The f or m not es t hat  t he 

i nt er r ogat i on ended at  3: 40 p. m.    

¶27 The second i nt er r ogat i on,  conduct ed i n mi d- af t er noon,  

and t he wr i t t en st at ement  s i gned by St evens ar e at  i ssue i n t hi s  

case.  
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I I .  PROCEDURAL HI STORY 

¶28 The St at e f i l ed a cr i mi nal  compl ai nt  agai nst  St evens 

on Jul y 24,  2008.   I t  char ged hi m wi t h Fi r st  Degr ee Sexual  

Assaul t ——sexual  cont act  wi t h a chi l d under  t he age of  13,  

cont r ar y t o Wi s.  St at .  § 948. 02( 1) ( e) , 2 and Fel ony Bai l  Jumpi ng,  

cont r ar y t o Wi s.  St at .  § 946. 49( 1) ( b) .   The cour t  f ound pr obabl e 

cause f or  a bi ndover  at  a pr el i mi nar y exami nat i on on August  7,  

af t er  hear i ng t est i mony f r om Det ect i ve Hai nes.  

¶29 On November  17,  St evens moved t o suppr ess al l  

st at ement s he made t o l aw enf or cement  of f i cer s.   He al so sought  

an evi dent i ar y hear i ng on hi s mot i on.   Thi s l ed t o hear i ngs 

bef or e Judge Mawdsl ey on Apr i l  1,  Apr i l  29,  and June 11,  2009,  

wher e most  of  t he f act s c i t ed i n Sect i on I  wer e devel oped.  

¶30 Judge Mawdsl ey' s or al  f i ndi ngs of  f act ——on June 25——

ar e consi st ent  wi t h t he f act s r eci t ed i n Sect i on I .   However ,  

Judge Mawdsl ey was i mpr essed by t he t est i mony of  Li eut enant  

Gr aham:  " Gr aham t est i f i ed cr edi bl y t hat  i f  i n f act  he had known 

t hat  Mr .  St evens had i nvoked hi s r i ght  t o have .  .  .  cont act  

wi t h hi s counsel [ , ]  t hen he woul d have def i ni t el y al l owed 

At t or ney Yuan t o have cont act  .  .  .  wi t h t he def endant . "   Judge 

Mawdsl ey added:  

 I  t hi nk t he key case her e .  .  .  i s  t he Mi ddl et on 
case,  and t he key f act or  her e i s t hat  t he second 
wai ver  of  r i ght s di d not  have any i nf or mat i on 
communi cat ed t o t he def endant  .  .  .  t hat  hi s at t or ney 
had appear ed and t hat  hi s at t or ney want ed t o speak t o 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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hi m,  or  j ust  t he f act  t hat  t he at t or ney had appear ed 
mi ght  have been suf f i c i ent .  

 So basi cal l y i n my opi ni on t he St at e .  .  .  f ai l ed 
t o pr ove by a pr eponder ance of  t he evi dence t hat  
[ St evens' ]  change of  hear t  t o speak t o an at t or ney 
woul d have cont i nued i f  he had been gi ven t hat  
knowl edge.   ( Emphasi s added) .  

¶31 Rel yi ng heavi l y on Mi ddl et on,  Judge Mawdsl ey 

det er mi ned t hat  because i nf or mat i on about  At t or ney Yuan' s v i s i t  

was not  di scl osed t o St evens bef or e t he second i nt er vi ew,  

St evens'  second wai ver  of  hi s Mi r anda r i ght s " was not  a knowi ng 

wai ver , "  t hus r equi r i ng suppr essi on of  ever yt hi ng i n t he second 

i nt er vi ew.   He r ul ed,  i n ef f ect ,  t hat  St evens coul d not  wai ve 

hi s Mi r anda r i ght s wi t hout  havi ng i nf or mat i on about  t he 

at t or ney' s v i s i t .  

¶32 On August  7,  2009,  t he St at e f i l ed a not i ce of  appeal  

under  Wi s.  St at .  § 974. 05( 1) ( d) 2. ,  chal l engi ng t he ci r cui t  

cour t ' s  deci s i on t o suppr ess some of  St evens'  cust odi al  

st at ement s.   That  same day,  t he St at e ( v i a t he Assi st ant  

Di st r i ct  At t or ney)  moved t o suppl ement  t he f act ual  r ecor d.   

Toget her  wi t h i t s not i ce of  appeal ,  t he Depar t ment  of  Just i ce 

f i l ed a mot i on wi t h t he cour t  of  appeal s t o r emand t he case t o 

t he c i r cui t  cour t  t o gi ve t he c i r cui t  cour t  aut hor i t y t o 

suppl ement  t he f act ual  r ecor d.   The cour t  of  appeal s gr ant ed 

t hi s mot i on.  

¶33 Af t er  sever al  del ays,  t he c i r cui t  cour t  hel d a hear i ng 

on t he mot i on t o suppl ement  t he r ecor d.   Thi s mot i on was 

vi gor ousl y r esi st ed by t he def endant  and deni ed by t he cour t ,  
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even t hough t he St at e compl i ed wi t h a cour t  di r ect i ve t o submi t  

an of f er  of  pr oof .   The of f er  of  pr oof  r ead i n par t :  

 The St at e of  Wi sconsi n,  by Assi st ant  Di st r i ct  
At t or ney Ll oyd V.  Car t er ,  .  .  .  f i l ed a mot i on i n t he 
above case t o suppl ement  t he f act ual  r ecor d gener at ed 
on Apr i l  1,  2009;  Apr i l  29,  2009;  and June 11,  2009.   
The Cour t  r ender ed i t s deci s i on r egar di ng t he 
def endant ' s mot i ons on June 25,  2009 at  or  shor t l y 
af t er  11: 00 a. m.  

 On June 25,  2009,  af t er  r ecei v i ng t he Cour t ' s 
deci s i on,  Assi st ant  Di st r i ct  At t or ney Ll oyd V.  Car t er ,  
al ong wi t h l egal  i nt er n Br yan Bayer  wer e r et ur ni ng t o 
t he Waukesha Count y Di st r i ct  At t or ney of f i ce 
f aci l i t i es on t he gr ound f l oor  of  t he cour t house when 
t hey wer e appr oached by a per son r ecogni zed by ADA 
Car t er  as t he mot her  of  Davi d W.  St evens ( bel i eved t o 
be Kat hr yn A.  St evens .  .  .  ) .   ADA Car t er  f ur t her  
r ecogni zed t hi s i ndi v i dual  as havi ng been pr esent  at  
al l  of  t he af or ement i oned evi dent i ar y hear i ng dat es 
and t hi s f emal e subj ect  di d i dent i f y her sel f  as t he 
mot her  of  def endant ,  Davi d W.  St evens.   Kat hr yn 
St evens di d i ni t i at e conver sat i on wi t h ADA 
Car t er  .  .  .  .   Kat hr yn St evens went  on t o st at e t hat  
she wi shed she had an oppor t uni t y t o pr ovi de 
i nf or mat i on t o t he Cour t  ear l i er  when [ Li eut enant ]  
Det ect i ve Gr aham and At t or ney Yuan had t est i f i ed 
r el at i ve t o t he evi dent i ar y mot i ons t hat  had j ust  been 
deci ded i n Br anch 11.   Kat hr yn St evens f ur t her  went  on 
t o pr ovi de unsol i c i t ed st at ement s t hat  t he r eason she 
had cont act ed t he Publ i c Def ender ' s of f i ce and asked 
At t or ney Yuan t o go t o t he Ci t y of  Waukesha Pol i ce 
Depar t ment  t o see her  son was because she had r ecei ved 
a t el ephone cal l  f r om her  son who was i n cust ody at  
t he Ci t y of  Waukesha Pol i ce Depar t ment  and t hat  her  
son had r equest ed t hat  she cont act  hi s at t or ney,  who 
r epr esent ed hi m on anot her  mat t er .   Upon r ecei v i ng 
t hi s i nf or mat i on,  ADA Car t er  asked a f ew cl ar i f y i ng 
quest i ons and conf i r med Kat hr yn St evens'  posi t i on,  
t hat  t he def endant  had cal l ed her  f r om t he Ci t y of  
Waukesha j ai l  and asked her  t o cont act  At t or ney Yuan 
t o come see hi m.  

 ADA Car t er  bel i eved t hi s f act ual  asser t i on by 
Kat hr yn St evens t o be bot h mat er i al  and r el evant  t o 
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t he Cour t ' s  deci s i on r ender ed ear l i er  t hat  dat e,  whi ch 
deci s i on was made wi t hout  t he benef i t  of  t hi s 
addi t i onal  f act ual  i nf or mat i on.    

( Emphasi s added. )  

¶34 Nei t her  St evens'  counsel  nor  t he c i r cui t  cour t  want ed 

any par t  of  suppl ement i ng t he r ecor d wi t h new evi dence.   On 

November  11,  2009,  t he cour t  i ssued a f i nal  or der :   " The Cour t  

f i nds t hat  t he t est i mony shal l  not  be r e- opened.   The of f er  of  

pr oof  f ai l s  t o pr ovi de f act s whi ch woul d change t he cour t ' s  

or i gi nal  deci s i on. "   Consequent l y,  t her e i s no evi dence i n t he 

r ecor d t hat  St evens ever  cal l ed hi s mot her  and asked her  t o 

cont act  t he at t or ney who r epr esent ed hi m i n anot her  mat t er .   The 

def endant ' s counsel  st r ongl y opposed t he i nt r oduct i on of  

evi dence t o suppor t  t hi s pr oposi t i on,  and t he St at e r ef used t o 

st i pul at e t o i t .   Thus,  such evi dence was not  consi der ed by t he 

cour t  of  appeal s,   St evens,  No.  2009AP2057- CR,  unpubl i shed sl i p 

op. ,  ¶16 n. 4,  and wi l l  not  be consi der ed by t hi s cour t .  

¶35 As not ed,  i n an unpubl i shed opi ni on,  t he cour t  of  

appeal s r ever sed t he ci r cui t  cour t ' s  deci si on t o suppr ess 

evi dence,  and i t  r emanded t he case f or  t r i al .   I d. ,  ¶1.   The 

cour t  of  appeal s concl uded t hat  t he c i r cui t  cour t ' s  

det er mi nat i on t hat  St evens i ni t i at ed cont act  wi t h hi s 

i nt er r ogat or  was not  er r oneous.   I d. ,  ¶13.   I t  r ul ed t hat  

St evens'  l ack of  knowl edge r egar di ng whet her  t he at t or ney had 

vi s i t ed t he pol i ce st at i on di d not  af f ect  whet her  hi s wai ver  was 

knowi ng.   I d. ,  ¶15.   I n t he end,  t he cour t  of  appeal s hel d t hat  

t he suppr essi on or der  was r ever sed " [ b] ecause St evens i ni t i at ed 

cont act  wi t h t he pol i ce and knowi ngl y,  i nt el l i gent l y and 
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vol unt ar i l y  wai ved hi s Fi f t h Amendment  r i ght  t o counsel . "   I d. ,  

¶18.  

I I I .  STANDARD OF REVI EW 

¶36 When we r evi ew a deci s i on t o suppr ess st at ement s made 

t o pol i ce,  we accept  t he " c i r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  

f act  unl ess t hey ar e c l ear l y er r oneous. " 3  St at e v.  War d,  2009 WI  

60,  ¶17,  318 Wi s.  2d 301,  767 N. W. 2d 236.   We r evi ew de novo t he 

appl i cat i on of  const i t ut i onal  pr i nci pl es t o t hose f act s.   I d.  

I V.  ANALYSI S 

¶37 The Fi f t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

r eads i n par t  t hat :  " No per son .  .  .  shal l  be compel l ed i n any 

cr i mi nal  case t o be a wi t ness agai nst  hi msel f . "   U. S.  Const .  

amend.  V.  

¶38 Thi s el ement  of  t he amendment  has been i ncor por at ed 

i nt o t he Four t eent h Amendment  t o appl y t o t he St at es.   Mal l oy v.  

Hogan,  378 U. S.  1,  6 ( 1964) .  

¶39 Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on 

cont ai ns a par al l el  pr ovi s i on:  " No per son .  .  .  may be compel l ed 

i n any cr i mi nal  case t o be a wi t ness agai nst  hi msel f  or  

her sel f . "   Wi s.  Const .  ar t .  I ,  § 8.  

¶40 Thi s cour t  has nor mal l y const r ued t he r i ght  agai nst  

sel f - i ncr i mi nat i on i n Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 

Const i t ut i on t o be consi st ent  wi t h t he Uni t ed St at es Supr eme 

Cour t ' s  i nt er pr et at i on of  t he f eder al  r i ght .   St at e v.  Jenni ngs,  

                                                 
3 The ci r cui t  cour t ' s  f i ndi ngs of  f act  wer e not  c l ear l y 

er r oneous;  t hus we ar e bound by t hem.  
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2002 WI  44,  ¶¶37- 42,  252 Wi s.  2d 228,  647 N. W. 2d 142 ( c i t i ng 

cases) .    

A.  The Ri ght  t o Counsel  Under  Mi r anda v.  Ar i zona 

¶41 I n Mi r anda v.  Ar i zona,  t he Supr eme Cour t  deal t  wi t h 

t he quest i on of  what   

r est r ai nt s soci et y must  obser ve consi st ent  wi t h t he 
Feder al  Const i t ut i on i n pr osecut i ng i ndi v i dual s f or  
cr i me.  .  .  .  [ And]  wi t h t he admi ssi bi l i t y  of  
st at ement s obt ai ned f r om an i ndi v i dual  who i s 
subj ect ed t o cust odi al  pol i ce i nt er r ogat i on and t he 
necessi t y f or  pr ocedur es whi ch assur e t hat  t he 
i ndi v i dual  i s  accor ded hi s pr i v i l ege under  t he Fi f t h 
Amendment  t o t he Const i t ut i on not  t o be compel l ed t o 
i ncr i mi nat e hi msel f .  

Mi r anda,  384 U. S.  at  439.     

¶42 The Mi r anda Cour t  f ocused on pr e- char ge cust odi al  

i nt er r ogat i on4 whi ch t he Cour t  had hel d,  t wo year s ear l i er ,  i s  a 

cr i t i cal  st age i n cr i mi nal  pr oceedi ngs.   Escobedo v.  I l l i noi s,  

378 U. S.  478,  486 ( 1964) . 5  The Cour t  descr i bed t he nat ur e and 

set t i ng of  cust odi al  i nt er r ogat i on at  l engt h,  st r essi ng " t he 

i nher ent  pr essur es of  t he i nt er r ogat i on at mospher e, "  Mi r anda,  

                                                 
4 The Cour t  i n Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) ,  

def i ned cust odi al  i nt er r ogat i on as " quest i oni ng i ni t i at ed by l aw 
enf or cement  of f i cer s af t er  a per son has been t aken i nt o cust ody 
or  ot her wi se depr i ved of  hi s f r eedom of  act i on i n any 
si gni f i cant  way. "   I d.  at  444.  

5 Mor an v.  Bur bi ne,  475 U. S.  412,  430 ( 1986) ,  c l ar i f i ed t he 
const i t ut i onal  sour ce of  t he r i ght s descr i bed i n Mi r anda,  
di savowi ng a Si xt h Amendment  basi s f or  t hose r i ght s.   Pr e- char ge 
cust odi al  i nt er r ogat i on i s undoubt edl y an i mpor t ant  poi nt  i n 
cr i mi nal  pr ocedur e but  because i t  pr ecedes t he f i l i ng of  a 
cr i mi nal  char ge,  i t  does not  t r i gger  a Si xt h Amendment  r i ght  t o 
counsel .  
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384 U. S.  at  468,  i ncl udi ng psychol ogi cal  coer ci on.   I d.  at  445-

56.  

We have concl uded t hat  wi t hout  pr oper  saf eguar ds t he 
pr ocess of  i n- cust ody i nt er r ogat i on of  per sons 
suspect ed or  accused of  cr i me cont ai ns i nher ent l y 
compel l i ng pr essur es whi ch wor k t o under mi ne t he 
i ndi v i dual ' s wi l l  t o r esi st  and t o compel  hi m t o speak 
wher e he woul d not  ot her wi se do so f r eel y.   I n or der  
t o combat  t hese pr essur es and t o per mi t  a f ul l  
oppor t uni t y t o exer ci se t he pr i v i l ege agai nst  sel f -
i ncr i mi nat i on,  t he accused must  be adequat el y and 
ef f ect i vel y appr i sed of  hi s r i ght s and t he exer c i se of  
t hose r i ght s must  be f ul l y honor ed.  

I d.  at  467.  

Our  ai m i s t o assur e t hat  t he i ndi v i dual ' s r i ght  t o 
choose bet ween si l ence and speech r emai ns unf et t er ed 
t hr oughout  t he i nt er r ogat i on pr ocess.   

I d.  at  469.  

¶43 To ensur e t hat  t he Fi f t h Amendment  pr i v i l ege agai nst  

sel f - i ncr i mi nat i on i s not  l ost  i n t hese ci r cumst ances,  t he Cour t  

decl ar ed t hat  " t he pr osecut i on may not  use st at ement s,  whet her  

excul pat or y or  i ncul pat or y,  st emmi ng f r om cust odi al  

i nt er r ogat i on of  t he def endant  unl ess i t  demonst r at es t he use of  

pr ocedur al  saf eguar ds ef f ect i ve t o secur e t he pr i v i l ege agai nst  

sel f - i ncr i mi nat i on. "   I d.  at  444.  

¶44 The Cour t  sai d t hat  pol i ce ar e f r ee t o use any " f ul l y  

ef f ect i ve means .  .  .  t o i nf or m accused per sons of  t hei r  r i ght  

of  s i l ence and t o assur e a cont i nuous oppor t uni t y t o exer ci se 

i t , "  i d. ,  but  t he Cour t  pr escr i bed a const i t ut i onal l y suf f i c i ent  

met hod t o pr ot ect  t hat  r i ght  and ot her s——t he now wel l - known 

Mi r anda war ni ng:   " Pr i or  t o any quest i oni ng [ of  a per son i n 

cust ody] ,  t he per son must  be war ned t hat  he has a r i ght  t o 
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r emai n s i l ent ,  t hat  any st at ement  he does make may be used as 

evi dence agai nst  hi m,  and t hat  he has a r i ght  t o t he pr esence of  

an at t or ney,  ei t her  r et ai ned or  appoi nt ed. "   I d.  

¶45 The Cour t  r est at ed and ampl i f i ed i t s hol di ng l at er  i n 

t he opi ni on:  

 To summar i ze,  we hol d t hat  when an i ndi v i dual  i s  
t aken i nt o cust ody or  ot her wi se depr i ved of  hi s 
f r eedom by t he aut hor i t i es i n any si gni f i cant  way and 
i s subj ect ed t o quest i oni ng,  t he pr i v i l ege agai nst  
sel f - i ncr i mi nat i on i s j eopar di zed.   Pr ocedur al  
saf eguar ds must  be empl oyed t o pr ot ect  t he pr i v i l ege,  
and unl ess ot her  f ul l y  ef f ect i ve means ar e adopt ed t o 
not i f y t he per son of  hi s r i ght  of  s i l ence and t o 
assur e t hat  t he exer ci se of  t he r i ght  wi l l  be 
scr upul ousl y honor ed,  t he f ol l owi ng measur es ar e 
r equi r ed.   He must  be war ned pr i or  t o any quest i oni ng 
t hat  he has t he r i ght  t o r emai n s i l ent ,  t hat  anyt hi ng 
he says can be used agai nst  hi m i n a cour t  of  l aw,  
t hat  he has t he r i ght  t o t he pr esence of  an at t or ney,  
and t hat  i f  he cannot  af f or d an at t or ney one wi l l  be 
appoi nt ed f or  hi m pr i or  t o any quest i oni ng i f  he so 
desi r es.   Oppor t uni t y t o exer ci se t hese r i ght s  must  be 
af f or ded t o hi m t hr oughout  t he i nt er r ogat i on.   Af t er  
such war ni ngs have been gi ven,  and such oppor t uni t y 
af f or ded hi m,  t he i ndi v i dual  may knowi ngl y and 
i nt el l i gent l y wai ve t hese r i ght s and agr ee t o answer  
quest i ons or  make a st at ement .   But  unl ess and unt i l  
such war ni ngs and wai ver  ar e demonst r at ed by t he 
pr osecut i on at  t r i al ,  no evi dence obt ai ned as a r esul t  
of  i nt er r ogat i on can be used agai nst  hi m.  

I d.  at  478- 79 ( emphasi s added) . 6 

                                                 
6 The Cour t  was car ef ul  t o l i mi t  t he " bur dens"  of  i t s 

hol di ng so t hat  i t  woul d " not  const i t ut e an undue i nt er f er ence 
wi t h a pr oper  syst em of  l aw enf or cement . "   Mi r anda,  384 U. S.  at  
481.   The Cour t  speci f i cal l y not ed t hat  t he deci s i on " does not  
mean,  as some have suggest ed,  t hat  each pol i ce st at i on must  have 
a ' st at i on house l awyer '  pr esent  at  al l  t i mes t o advi se 
pr i soner s. "   I d.  at  474.  
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¶46 The pr eci se Const i t ut i onal  st at us of  t he Mi r anda 

war ni ng r emai ns somewhat  unset t l ed.   Compar e New Yor k v.  

Quar l es,  467 U. S.  649,  654 ( 1984) ,  wi t h Di cker son v.  Uni t ed 

St at es,  530 U. S.  428,  432 ( 2000) .   But  t he pur pose of  a Mi r anda 

war ni ng i s not  i n quest i on:  I t  i s  t o ensur e t hat  a suspect ' s 

pr i v i l ege agai nst  sel f - i ncr i mi nat i on when i n cust ody i s 

pr ot ect ed,  so t hat  i f  t he suspect  chooses t o speak and makes an 

i ncr i mi nat i ng st at ement ,  t he st at ement  wi l l  be knowi ng,  

i nt el l i gent ,  and vol unt ar y.   The suspect  must  under st and t hat  he 

has t he r i ght  t o r emai n s i l ent .  

¶47 The maj or i t y opi ni on i n Mi r anda i s mor e t han 60 pages 

l ong.   I t  r epr esent s a compel l i ng st at ement  of  const i t ut i onal  

pr i nci pl es t o pr ot ect  def endant s f r om of f i c i al  over r eachi ng i n 

cr i mi nal  cases.   I t  al so cont ai ns endur i ng gui del i nes of  t he 

pr ocedur es t hat  l aw enf or cement  of f i cer s ar e expect ed t o f ol l ow 

i n conduct i ng cust odi al  i nt er r ogat i ons.   At  t he same t i me,  t he 

Mi r anda deci s i on i s f i l l ed wi t h ambi gui t i es and i nt er nal  

conf l i c t s.   Li ke ot her  l andmar k deci s i ons,  Mi r anda coul d not  

ant i c i pat e,  and does not  pr ov i de answer s f or ,  ever y possi bl e 

f act  s i t uat i on.   The pr esent  case i s l i ke a l aw school  exam 

quest i on t hat  t est s conf l i c t i ng pr i nci pl es and chal l enges t he 

cour t  t o synt hesi ze and r econci l e t he deci s i ons i n a number  of  

key Supr eme Cour t  and Wi sconsi n Supr eme Cour t  cases t hat  have 

i nt er pr et ed Mi r anda over  t he past  f our  decades.  

¶48 Among t he most  i mpor t ant  concl usi ons i n Mi r anda i s 

t hat  once an i ndi v i dual  i nvokes t he r i ght  t o counsel ,  

i nt er r ogat i on must  cease.   I d.  at  444- 45.   " I f  [ a suspect ]  
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i ndi cat es i n any manner  and at  any st age of  t he pr ocess t hat  he 

wi shes t o consul t  wi t h an at t or ney bef or e speaki ng t her e can be 

no quest i oni ng. "   I d.   " Once war ni ngs have been gi ven,  t he 

subsequent  pr ocedur e i s c l ear .   I f  t he i ndi v i dual  i ndi cat es i n 

any manner ,  at  any t i me pr i or  t o or  dur i ng quest i oni ng,  t hat  he 

wi shes t o r emai n s i l ent ,  t he i nt er r ogat i on must  cease. "   I d.  at  

473- 74.  

¶49 Thi s r ul e was f i r med up i n Edwar ds v.  Ar i zona,  451 

U. S.  477 ( 1981) . 7  Rober t  Edwar ds was char ged wi t h t hr ee 

f el oni es,  i ncl udi ng f i r st - degr ee mur der .   I n cust ody he pr ompt l y 

asser t ed hi s r i ght  t o counsel  and hi s r i ght  t o r emai n s i l ent .   

Nonet hel ess,  t he pol i ce,  wi t hout  f ur ni shi ng hi m an at t or ney,  

r et ur ned t he f ol l owi ng day t o conf r ont  Edwar ds and secur e an 

i ncr i mi nat i ng st at ement  f r om hi m.   The Edwar ds Cour t  det er mi ned 

t hat  once an accused i nvokes hi s r i ght  t o counsel  under  Mi r anda,  

t he pol i ce must  cease i nt er r ogat i on unt i l  counsel  i s  pr esent  

unl ess t he accused hi msel f  i ni t i at es f ur t her  communi cat i on wi t h 

t he pol i ce.   I d.  at  484- 85.    

¶50 Post - Mi r anda cases have f r equent l y pr esent ed quest i ons 

about  whet her  an accused has,  i n f act ,  i nvoked hi s r i ght  t o 

counsel  af t er  r ecei v i ng a Mi r anda war ni ng and,  i f  he has,  

whet her  l aw enf or cement  has f ai t hf ul l y honor ed t hat  r i ght .   

These i ssues ar e not  pr esent ed i n t hi s case because St evens 

                                                 
7 Edwar ds v.  Ar i zona was deci ded under  t he Fi f t h and 

Four t eent h Amendment s wi t h r espect  t o counsel ,  sel f -
i ncr i mi nat i on,  and cust odi al  i nt er r ogat i on,   451 U. S.  477,  478-
80 ( 1981) ,  even t hough t he case i nvol ved i nt er r ogat i on af t er  a 
cr i mi nal  compl ai nt  had been f i l ed.  
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c l ear l y i nvoked hi s r i ght  t o counsel  and Det ect i ve Hai nes 

honor ed t hat  r i ght .  

¶51 I nst ead,  t hi s case poses t he quest i on whet her  

Det ect i ve Hai nes was ent i t l ed t o appr oach St evens and ask f or  

per mi ssi on t o r esume i nt er r ogat i on i n l i ght  of  i nt er veni ng 

event s.   Edwar ds expl ai ned t hat  once an accused has expr essed 

" hi s desi r e t o deal  wi t h t he pol i ce onl y t hr ough counsel ,  [ he]  

i s  not  subj ect  t o f ur t her  i nt er r ogat i on by t he aut hor i t i es unt i l  

counsel  has been made avai l abl e t o hi m,  unl ess t he accused 

hi msel f  i ni t i at es f ur t her  communi cat i on,  exchanges,  or  

conver sat i ons wi t h t he pol i ce. "   I d.  ( emphasi s added) .  

¶52 The Edwar ds Cour t  di d not  adopt  t he asser t i on i n 

Just i ce Powel l ' s  concur r i ng opi ni on t hat  " pol i ce l egi t i mat el y 

may i nqui r e whet her  a suspect  has changed hi s mi nd about  

speaki ng t o t hem wi t hout  an at t or ney. "   Edwar ds,  451 U. S.  at  490 

( Powel l ,  J. ,  concur r i ng) .   On t he cont r ar y,  pol i ce may not  

" i nqui r e"  unt i l  t he accused hi msel f  has i ni t i at ed f ur t her  

communi cat i on wi t h t hem,  openi ng t he door  t o f ur t her  di scussi on. 8  

When t he accused i ni t i at es communi cat i on wi t h pol i ce,  t he 

par adi gm i s r eset  and pol i ce may expl or e whet her  t he accused i s 

wi l l i ng t o answer  quest i ons.   They may pr oceed wi t h cust odi al  

i nt er r ogat i on i f  t he accused agai n i s gi ven a Mi r anda war ni ng 

                                                 
8 " The Edwar ds r ul e i s ' desi gned t o pr event  pol i ce f r om 

badger i ng a def endant  i nt o wai v i ng hi s pr evi ousl y asser t ed 
Mi r anda r i ght s. ' "   Mont ej o v.  Loui s i ana,  556 U. S.  778,  129 S.  
Ct .  2079,  2085 ( 2009)  ( quot i ng Mi chi gan v.  Har vey,  494 U. S.  344,  
350 ( 1990) ) .  



No.    2009AP2057- CR 

 

22 
 

and agai n wai ves hi s Mi r anda r i ght s.   See Or egon v.  Br adshaw,  

462 U. S.  1039,  1044 ( 1983)  ( pl ur al i t y opi ni on) . 9 

¶53 The Edwar ds r ul e has been descr i bed as a pr ophyl act i c 

" br i ght - l i ne r ul e t o saf eguar d"  t he r i ght  agai nst  sel f -

i ncr i mi nat i on.   Once t he r i ght  t o counsel  has been i nvoked,  a 

wai ver  of  t hat  r i ght  i s  accept abl e i f  and onl y i f  t he suspect  

i ni t i at es communi cat i on wi t h pol i ce.   Sol em v.  St umes,  465 U. S.  

638,  644,  646 ( 1984) . 10 

¶54 Her e,  t her e i s  no quest i on t hat  St evens i ni t i at ed 

conver sat i on wi t h Det ect i ve Hai nes.   Det ect i ve Hai nes car ef ul l y  

document ed t hat  i ni t i at i on and al so i nf or med St evens of  t he 

Mi r anda saf eguar ds a second t i me and obt ai ned a new wai ver .   

Ther e appear s t o be no di sput e t hat  t hese pr ocedur es woul d be 

                                                 
9 The pl ur al i t y opi ni on i n Or egon v.  Br adshaw,  462 U. S.  1039 

( 1983) ,  expl ai ns t hat  t he i ni t i at i on of  conver sat i on by an 
accused does not  amount  t o a wai ver  of  t he pr evi ousl y i nvoked 
r i ght  t o counsel  i n t he sense t hat  pol i ce may begi n or  r esume 
quest i oni ng wi t hout  admi ni st er i ng a new Mi r anda war ni ng or  
ot her wi se bei ng pr epar ed t o show t hat  any st at ement s of f er ed by 
t he accused ar e knowi ng,  i nt el l i gent ,  and vol unt ar y.   I d.  at  
1044- 46.  

The concur r ence/ di ssent  seeks t o t r ansf or m Br adshaw i nt o a 
r ul e t hat  an accused' s i nvocat i on of  t he Fi f t h Amendment  r i ght  
t o counsel  r emai ns compl et el y i nt act ,  no mat t er  what  t he accused 
says t o wi t hdr aw or  cancel  t hat  i nvocat i on,  unt i l  he i s gi ven 
and wai ves a second Mi r anda war ni ng.   Chi ef  Just i ce Abr ahamson' s 
concur r ence/ di ssent ,  ¶¶112,  123.   Thi s i s not  what  Br adshaw 
hol ds or  i mpl i es.  

10 I n St at e v.  Hambl y,  2008 WI  10,  307 Wi s.  2d 98,  745 
N. W. 2d 48,  t he cour t  di scussed what  const i t ut es suf f i c i ent  
i ni t i at i on by an accused i ndi v i dual  t o per mi t  f ur t her  
i nt er r ogat i on.   I d. ,  ¶¶67- 90.   The suf f i c i ency of  t he i ni t i at i on 
i n t hi s case i s not  bef or e us.  
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unassai l abl e i f  Det ect i ve Hai nes had sought  t o r esume 

i nt er r ogat i on i mmedi at el y.  

¶55 St evens asser t s,  however ,  t hat  Det ect i ve Hai nes coul d 

not  r esume quest i oni ng,  even wi t h an expl i c i t  wai ver  f r om 

St evens,  because St evens was not  i nf or med and di d not  know t hat  

hi s at t or ney i n a di f f er ent  case had at t empt ed t o see hi m.   He 

ci t es Mi ddl et on t o suppor t  t hi s cont ent i on.   St evens cont ends 

t hat  Waukesha pol i ce had a const i t ut i onal  dut y t o gi ve t he 

at t or ney access t o St evens or  at  l east  i nf or m St evens t hat  t he 

at t or ney was t r y i ng t o see hi m.   St evens ar gues t hat  wi t hout  t he 

benef i t  of  conf er r i ng wi t h counsel  or  bei ng i nf or med t hat  

counsel  had at t empt ed t o see hi m,  he coul d not  make a knowi ng,  

i nt el l i gent ,  and vol unt ar y wai ver ,  and pol i ce had no r i ght  t o 

appr oach hi m t o ask f or  one.  

¶56 Thi s ar gument  r equi r es t he cour t  t o exami ne addi t i onal  

cases.   The Supr eme Cour t  has hel d t hat  def endant s can wai ve t he 

Si xt h Amendment  r i ght  t o counsel ,  even i f  al r eady r epr esent ed,  

wi t hout  speaki ng t o counsel  about  t he wai ver .   Mi chi gan v.  

Har vey,  494 U. S.  344,  353 ( 1990) ;  see al so Mont ej o v.  Loui s i ana,  

556 U. S.  778,  129 S.  Ct .  2079,  2085 ( 2009)  ( " The def endant  may 

wai ve t he r i ght  whet her  or  not  he i s al r eady r epr esent ed by 

counsel ;  t he dec i s i on t o wai ve need not  i t sel f  be counsel ed. " ) .   

I f  a per son can wai ve hi s Si xt h Amendment  r i ght  t o counsel  

wi t hout  speaki ng t o counsel  about  t he wai ver ,  an i ndi v i dual  

shoul d be abl e t o wai ve hi s Fi f t h Amendment  r i ght  i nasmuch as 

t he i ndi v i dual ——who i s st i l l  unchar ged——nor mal l y does not  yet  

have counsel .  
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¶57 Her e,  St evens was not  r epr esent ed by counsel  on ei t her  

of  t he new char ges because he had not  yet  been char ged.   

At t or ney Yuan had not  yet  been appoi nt ed on new char ges.  

¶58 Thus,  t he cr i t i cal  i ssue i s whet her  St evens'  

i nvocat i on of  t he r i ght  t o counsel  at  10: 35 a. m.  on Jul y 23 

somehow sur vi ved hi s al most  i mmedi at e i ni t i at i on of  conver sat i on 

wi t h hi s i nt er r ogat or  i n whi ch he emphat i cal l y asked t o r esume 

t he quest i oni ng and expr essed hi s wi l l i ngness t o wi t hdr aw hi s 

r equest  t o speak wi t h hi s at t or ney by wai v i ng hi s Mi r anda 

r i ght s.   I t  shoul d be not ed t hat  St evens'  i ni t i at i on occur r ed 

bef or e hi s at t or ney i n t he pr i or  case appear ed at  t he pol i ce 

st at i on and bef or e she even l ear ned t hat  St evens was i n cust ody.   

Di d St evens'  i nvocat i on at  10: 35 a. m.  r equi r e t hat  At t or ney Yuan 

be gi ven access t o hi m at  1: 00 p. m. ,  not wi t hst andi ng St evens'  

i ni t i at i on of  conver sat i on wi t h Det ect i ve Hai nes shor t l y af t er  

10: 35 a. m. ? 

¶59 The Supr eme Cour t ' s  deci s i on i n Mor an v.  Bur bi ne,  475 

U. S.  412 ( 1986)  i s hel pf ul .   I t  addr essed a s i t uat i on i n whi ch 

an at t or ney at t empt ed t o see a per son i n cust ody——bef or e t he 

per son was char ged——and was not  onl y deni ed access but  al so 

mi sl ed by pol i ce.   The i ssue i n Bur bi ne was " whet her  a 

pr ear r ai gnment  conf essi on pr eceded by an ot her wi se val i d wai ver  

must  be suppr essed .  .  .  because [ pol i ce]  f ai l ed t o i nf or m t he 

suspect  of  [ an]  at t or ney' s ef f or t s t o r each hi m. "   Bur bi ne,  475 

U. S.  at  420.   The Cour t  hel d t hat  t he st at ement  need not  be 

suppr essed.   I d.    
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¶60 I n Bur bi ne,  Cr anst on,  Rhode I s l and,  pol i ce ar r est ed a 

man i n connect i on wi t h a bur gl ar y and sought  t o quest i on hi m 

about  an unr el at ed mur der .   I d.  at  416.   That  eveni ng,  t he 

accused' s s i st er  cont act ed t he Publ i c Def ender ' s Of f i ce,  and an 

Assi st ant  Publ i c  Def ender  f ol l owed up by cont act i ng pol i ce and 

not i f y i ng t hem t hat  she woul d ser ve as t he accused' s counsel  

dur i ng any l i neup or  quest i oni ng.   I d.  at  416- 17.   Pol i ce 

assur ed t he at t or ney t hat  t hey woul d not  quest i on t he accused 

unt i l  t he next  day.   I d.  at  417.   The accused was unawar e t hat  

hi s s i st er  had cont act ed an at t or ney and unawar e t hat  an 

at t or ney had cont act ed pol i ce on hi s behal f .   I d.   Lat er  t hat  

day,  t he accused wai ved hi s Mi r anda r i ght s and admi t t ed t o t he 

mur der .   I d.  at  417- 18.  

¶61 The Cour t  hel d t hat  t he i ncr i mi nat i ng st at ement  di d 

not  need t o be suppr essed.   I d.  at  420.   The Cour t  not ed t hat  

t he accused' s wai ver  of  hi s r i ght s was vol unt ar y .   I d.  at  421-

22.   The Cour t  st at ed:  

 Event s occur r i ng out si de of  t he pr esence of  t he 
suspect  and ent i r el y unknown t o hi m sur el y can have no 
bear i ng on t he capaci t y t o compr ehend and knowi ngl y 
r el i nqui sh a const i t ut i onal  r i ght .  .  .  .   No doubt  t he 
addi t i onal  i nf or mat i on woul d have been usef ul  t o 
r espondent ;  per haps even i t  mi ght  have af f ect ed hi s 
deci s i on t o conf ess.   But  we have never  r ead t he 
Const i t ut i on t o r equi r e t hat  t he pol i ce suppl y a 
suspect  wi t h a f l ow of  i nf or mat i on t o hel p hi m 
cal i br at e hi s sel f - i nt er est  i n deci di ng whet her  t o 
speak or  st and by hi s r i ght s.  

I d.  at  422.    

¶62 I n expl ai ni ng i t s deci s i on,  t he Cour t  went  on f ur t her  

t o say:  
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 Nor  do we bel i eve t hat  t he l evel  of  t he pol i ce' s  
cul pabi l i t y  i n f ai l i ng t o i nf or m r espondent  of  t he 
t el ephone cal l  has any bear i ng on t he val i di t y of  t he 
wai ver s.   I n l i ght  of  t he st at e- cour t  f i ndi ngs t hat  
t her e was no " conspi r acy or  col l usi on"  on t he par t  of  
t he pol i ce,  we have ser i ous doubt s about  whet her  t he 
[ Fi r st  Ci r cui t ]  Cour t  of  Appeal s was f r ee t o concl ude 
t hat  t hei r  conduct  const i t ut ed " del i ber at e or  r eckl ess 
i r r esponsi bi l i t y . "   But  whet her  i nt ent i onal  or  
i nadver t ent ,  t he st at e of  mi nd of  t he pol i ce i s 
i r r el evant  t o t he quest i on of  t he i nt el l i gence and 
vol unt ar i ness of  r espondent ' s el ect i on t o abandon hi s 
r i ght s.   Al t hough hi ghl y i nappr opr i at e,  even 
del i ber at e decept i on of  an at t or ney coul d not  possi bl y 
af f ect  a suspect ' s deci s i on t o wai ve hi s Mi r anda 
r i ght s unl ess he wer e at  l east  awar e of  t he i nci dent .   
Compar e Escobedo v.  I l l i noi s,  378 U. S.  478,  481 ( 1964)  
( excl udi ng conf essi on wher e pol i ce i ncor r ect l y t ol d 
t he suspect  t hat  hi s l awyer  " ' di dn' t  want  t o see'  
hi m" ) .   Nor  was t he f ai l ur e t o i nf or m r espondent  of  
t he t el ephone cal l  t he k i nd of  " t r i ck[ er y] "  t hat  can 
vi t i at e t he val i di t y of  a wai ver .   Mi r anda,  384 U. S.  
at  476.   Gr ant i ng t hat  t he " del i ber at e or  r eckl ess"  
wi t hhol di ng of  i nf or mat i on i s obj ect i onabl e as a 
mat t er  of  et hi cs,  such conduct  i s onl y r el evant  t o t he 
const i t ut i onal  val i di t y of  a wai ver  i f  i t  depr i ves a 
def endant  of  knowl edge essent i al  t o hi s abi l i t y  t o 
under st and t he nat ur e of  hi s r i ght s and t he 
consequences of  abandoni ng t hem.      

I d.  at  423- 24 ( c i t at i ons omi t t ed) .  

¶63 The Cour t  i n Bur bi ne " decl i ne[ d]  t he i nvi t at i on t o 

f ur t her  ext end Mi r anda' s r each"  t o r equi r e " t he r ever sal  of  a 

convi ct i on i f  t he pol i ce ar e l ess t han f or t hr i ght  i n t hei r  

deal i ngs wi t h an at t or ney or  i f  t hey f ai l  t o t el l  a suspect  of  a 

l awyer ' s uni l at er al  ef f or t s t o cont act  hi m. "   I d.  at  424.   Such 

a r ul e woul d " i gnor e[ ]  t he under l y i ng pur poses of  t he Mi r anda 

r ul es. "   I d.   The Cour t  al so expr essed concer n about  t he r i ppl e 

ef f ect  such a r ul e woul d have and t he myr i ad quest i ons such a 

r ul e woul d r ai se.   I d.  at  425.   Thus,  " [ b] ecause nei t her  t he 
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l et t er  nor  pur poses of  Mi r anda r equi r e[ d] "  i t ,  t he Cour t  was 

" unwi l l i ng t o expand t he Mi r anda r ul es t o r equi r e t he pol i ce t o 

keep t he suspect  abr east  of  t he st at us of  hi s l egal  

r epr esent at i on. "   I d.  at  427.  

¶64 I n t he cour se of  i t s  deci s i on,  t he Bur bi ne Cour t  

st at ed t hat  " t he pr i v i l ege agai nst  compul sor y sel f - i ncr i mi nat i on 

i s .  .  .  a per sonal  one t hat  can onl y be i nvoked by t he 

i ndi v i dual  whose t est i mony i s bei ng compel l ed. "   I d.  at  433 n. 4.   

I n ot her  wor ds,  i n pr e- char ge ci r cumst ances,  a t hi r d- par t y such 

as an at t or ney,  a f ami l y member ,  or  a f r i end may not  i nvoke,  on 

behal f  of  t he suspect ,  t he suspect ' s const i t ut i onal  r i ght  t o 

r equest  t he pr esence of  an at t or ney.   Onl y t he suspect  may 

i nvoke t hat  r i ght .    

¶65 The Bur bi ne anal ysi s was af f i r med i n St at e v.  Hanson,  

136 Wi s.  2d 195,  401 N. W. 2d 771 ( 1987) ,  and War d,  318 

Wi s.  2d 301.   The Hanson case speci f i cal l y r ej ect ed an appeal  

t hat  t he cour t  i nt er pr et  Ar t i c l e I ,  Sect i on 8( 1)  of  t he 

Wi sconsi n Const i t ut i on t o r equi r e l aw enf or cement  aut hor i t i es t o 

i nf or m a suspect  t hat  t her e i s an at t or ney avai l abl e and aski ng 

t o see hi m.   The Cour t  sai d:  

 Hanson r equest s t hat  t hi s cour t  hol d t hat  l aw 
enf or cement  per sonnel  v i ol at ed hi s r i ght s under  
Ar t i c l e I ,  sec.  8( 1)  of  t he Wi sconsi n Const i t ut i on by 
quest i oni ng Hanson wi t hout  hi s " appoi nt ed"  counsel ' s 
consent  or  pr esence and f ai l i ng t o i nf or m Hanson t hat  
counsel  was t r y i ng t o see hi m.  

 .  .  .  .   

 We do not  bel i eve t hat  t he suspect ' s knowl edge of  
t he l ocat i on of  a par t i cul ar  counsel  can af f ect  t he 
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i nt el l i gent  wai ver  of  hi s const i t ut i onal  r i ght s as 
descr i bed i n Mi r anda war ni ngs.   Si nce t he knowl edge of  
t he l ocat i on of  counsel  adds no const i t ut i onal  r i ght s,  
does not  al t er  t he f act s of  t he case as t he suspect  
knows t hem,  and does not  gi ve r i se t o any coer ci ve 
i nf l uence by t he pol i ce,  such knowl edge i s not  
r el evant  t o t he suspect ' s vol unt ar y deci s i on t o wai ve 
hi s r i ght s.   Al t hough a suspect  who was r eady t o wai ve 
hi s r i ght s mi ght  change hi s mi nd when t ol d an at t or ney 
was wai t i ng t o see hi m,  t he cr i t i cal  f act or  woul d be 
t he conveni ence of  seei ng t he at t or ney,  not  t he 
i nt el l i gent  per cei ved need f or  l egal  counsel .   Si nce 
t he conveni ence of  t he def endant  i s not  
const i t ut i onal l y pr ot ect ed,  t he l ocat i on of  a 
par t i cul ar  at t or ney i s not  const i t ut i onal l y r equi r ed 
i nf or mat i on. 11 

Hanson,  136 Wi s.  2d at  207- 08,  211- 12.  

¶66 Ther e ar e compel l i ng r easons why an at t or ney under  t he 

Fi f t h Amendment  i s di f f er ent  f r om an at t or ney under  t he Si xt h 

Amendment .   The Si xt h Amendment  r i ght  t o counsel  i s  gr ounded i n 

t he t ext  of  t he amendment .   I t  at t aches " onl y at  or  af t er  t he 

i ni t i at i on of  adver sar y j udi c i al  pr oceedi ngs agai nst  t he 

def endant . "   Uni t ed St at es v.  Gouvei a,  467 U. S.  180,  187 ( 1984) .   

" [ O] nce t he adver sar y j udi c i al  pr ocess has been i ni t i at ed,  t he 

Si xt h Amendment  guar ant ees a def endant  t he r i ght  t o have counsel  

pr esent  at  al l  ' cr i t i cal '  s t ages of  t he cr i mi nal  pr oceedi ngs. "   

Mont ej o,  129 S.  Ct .  at  2085 ( c i t i ng Uni t ed St at es v.  Wade,  388 

U. S.  218,  227- 28 ( 1967) ;  Powel l  v.  Al abama,  287 U. S.  45,  57 

( 1932) ) .   Once t he r i ght  has at t ached,  t he pol i ce may not  

                                                 
11 The Hanson cour t  al so st at ed:  " We agr ee wi t h t he Uni t ed 

St at es Supr eme Cour t  t hat  an event  occur r i ng out si de t he 
pr esence of  t he def endant  and ent i r el y unknown t o hi m can have 
no bear i ng on hi s capaci t y  t o compr ehend and knowi ngl y  
r el i nqui sh a const i t ut i onal  r i ght . "   St at e v.  Hanson,  136 
Wi s.  2d 195,  217,  401 N. W. 2d 771 ( 1987) .  
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i nt er f er e wi t h t he ef f or t s of  a def endant ' s at t or ney t o act  as a 

" medi um"  bet ween t he suspect  and t he St at e dur i ng i nt er r ogat i on.   

Bur bi ne,  475 U. S.  at  428 ( c i t i ng Mai ne v.  Moul t on,  474 U. S.  159,  

176 ( 1985) ) .    

¶67 The Fi f t h Amendment  does not  addr ess t he r i ght  t o 

counsel  i n i t s t ext .   Rat her ,  t he Fi f t h Amendment  est abl i shes a 

per son' s r i ght  not  t o " be compel l ed i n any cr i mi nal  case t o be a 

wi t ness agai nst  hi msel f . "   Whi l e a suspect ' s r i ght  t o r emai n 

s i l ent  undoubt edl y appl i es t o pr e- char ge cust odi al  

i nt er r ogat i on,  t he suspect ' s r i ght  t o counsel  bef or e a char ge i s 

f i l ed i s der i vat i ve of  t he Fi f t h Amendment  r i ght  t o r emai n 

s i l ent .   I t  ser ves as a pr ophyl act i c t o shor e up t he pr i v i l ege 

agai nst  sel f - i ncr i mi nat i on.   The Cour t  i n Mi r anda sai d t hat  " t he 

need f or  counsel  t o pr ot ect  t he Fi f t h Amendment  pr i v i l ege 

compr ehends not  mer el y a r i ght  t o consul t  wi t h counsel  pr i or  t o 

quest i oni ng,  but  al so t o have counsel  pr esent  dur i ng any 

quest i oni ng i f  t he def endant  so desi r es. "   Mi r anda,  384 U. S.  at  

470 ( emphasi s added) .  

¶68 I n shor t ,  a suspect  i n cust ody may r emai n s i l ent  by 

decl i ni ng t o answer  quest i ons,  by asser t i ng hi s r i ght  t o r emai n 

s i l ent ,  or  by i nvoki ng hi s r i ght  t o an at t or ney t o hel p hi m 

r emai n s i l ent .   But  t he suspect  must  i nvoke t he r i ght  t o counsel  

t o assur e t hat  i nt er r ogat i on i s not  onl y t er mi nat ed but  al so may 

not  be r esumed except  at  t he per sonal  i ni t i at i on of  t he suspect .   

I f  a suspect  wi shes t o be pl aced on t he const i t ut i onal  

equi val ent  of  a " do not  cal l "  l i s t ,  he must  i nvoke t he r i ght  t o 

counsel  so t hat  t he pol i ce may not  appr oach hi m t o ask 
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quest i ons.   I f  i nt er r ogat i on i s  t er mi nat ed because a def endant  

has i nvoked t he r i ght  t o counsel ,  t he act ual  need f or  counsel  i s  

subst ant i al l y  el i mi nat ed,  and t hus counsel  may not  be appoi nt ed 

unt i l  t he def endant  appear s i n cour t .   Ther e i s no need t o 

suppr ess a def endant ' s st at ement s i f  t he pol i ce have not  asked 

hi m quest i ons.    

¶69 I n Hanson,  t hi s cour t  hel d t hat  t he Wi sconsi n 

Const i t ut i on pr ovi des no f ur t her  pr ot ect i ons beyond Bur bi ne t hat  

woul d r equi r e pol i ce t o t el l  suspect s of  an at t or ney' s  

avai l abi l i t y  t o see t hem.   Hanson,  136 Wi s.  2d at  208- 12.   The 

cour t  st at ed:  

 I f  t hi s i nf or mat i on wer e r equi r ed,  di st i nct i ons 
bet ween suspect s woul d unf ai r l y devel op dependi ng on 
whet her  t hi r d per sons wer e abl e t o engage t he ser vi ces 
of  an at t or ney.   A new ar ea of  l aw woul d devel op 
r egar di ng act i ons of  pol i ce i n par t i cul ar  f act  
s i t uat i ons,  i . e. ,  was t he at t or ney i n t he bui l di ng,  
was t he at t or ney on t he t el ephone,  was t he at t or ney on 
hi s way t o t he bui l di ng,  was t he at t or ney not  
i mmedi at el y avai l abl e but  woul d be by a def i ni t e t i me,  
woul d a subst i t ut e at t or ney sat i sf y t he r equi r ement .   
Anot her  l i ne of  cases coul d devel op ar ound who 
r equest ed such r epr esent at i on:  t he accused' s f ami l y,  
f r i ends,  or  per haps a cr i mi nal  accompl i ce,  or  t he 
at t or ney hi msel f  who has a r educed casel oad.  

I d.  at  212.    

¶70 Thi s br i ngs us back t o t he pr esent  case.   Thi s  case i s  

di st i ngui shabl e f r om Bur bi ne,  Hanson,  and War d on t he si mpl e 

f act  t hat  at  10: 35 a. m.  St evens i nvoked t he r i ght  t o counsel .   

I f  not hi ng el se had happened,  Det ect i ve Hai nes woul d not  have 

been abl e t o appr oach St evens agai n,  woul d not  have been abl e t o 

ask hi m whet her  he was wi l l i ng t o t al k,  and woul d not  have been 
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abl e t o admi ni st er  a new Mi r anda war ni ng.   Thi s  f ol l ows t he r ul e 

i n Edwar ds.   See al so Ar i zona v.  Rober son,  486 U. S.  675 ( 1988) ;  

Mi nni ck v.  Mi ssi ssi ppi ,  498 U. S.  146,  153 ( 1990)  ( " [ W] e now hol d 

t hat  when counsel  i s  r equest ed,  i nt er r ogat i on must  cease,  and 

of f i c i al s may not  r ei ni t i at e i nt er r ogat i on wi t hout  counsel  

pr esent ,  whet her  or  not  t he accused has consul t ed wi t h hi s 

at t or ney. " ) .  

¶71 But  somet hi ng el se happened.   Fi r st ,  af t er  Det ect i ve 

Hai nes t er mi nat ed t he i nt er r ogat i on,  St evens spont aneousl y 

i ni t i at ed conver sat i on wi t h hi s i nt er r ogat or  and asked t o 

cont i nue t he quest i oni ng——t o cl ear  t he mat t er  up.   When 

Det ect i ve Hai nes expl ai ned t hat  he was not  abl e t o cont i nue 

i mmedi at el y and t hat  he coul d not  r esume t he quest i oni ng unl ess 

St evens wai ved hi s r i ght  t o an at t or ney,  St evens r epl i ed t hat  i t  

was hi s i nt ent i on t o wai ve hi s r i ght s agai n.   He sai d t o 

Det ect i ve Hai nes,  as t he det ect i ve was l eavi ng:  " Make sur e you 

come back,  make sur e you come back because I  want  t o t al k t o 

you. "   Det ect i ve Hai nes assur ed St evens t hat  he woul d r et ur n.  

¶72 Second,  t her e i s no evi dence i n t he r ecor d t hat  

St evens changed hi s mi nd dur i ng t he f our  pl us hour s bet ween t he 

t i me when Det ect i ve Hai nes l ef t  and t he t i me he r et ur ned.   Ther e 

i s no evi dence t hat  he made any ef f or t  t o secur e counsel  whi l e 

Det ect i ve Hai nes was absent .   On t he cont r ar y,  Li eut enant  Gr aham 

t est i f i ed t hat  " I  know t hat  [ St evens]  made no r equest "  f or  

At t or ney Yuan.  

¶73 Fi nal l y,  St evens af f i r med hi s desi r e t o cont i nue 

t al k i ng;  and af t er  r ecei v i ng hi s  Mi r anda war ni ng a second t i me,  
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he wai ved hi s r i ght s.   Thi s encount er  was r ecor ded and t he 

r ecor di ng has been t r anscr i bed.  

¶74 Thus,  St evens wi t hdr ew hi s r equest  f or  counsel .   He 

cancel l ed hi s i nvocat i on of  t he r i ght  t o counsel  by i ni t i at i ng a 

di al ogue i n whi ch he asked t o cont i nue t he i nt er r ogat i on.   Thi s 

cancel l at i on was conf i r med by t he f act  t hat  St evens made no 

ef f or t  t o secur e counsel  whi l e hi s i nt er r ogat or  was absent ,  by 

r epeat i ng hi s desi r e t o cont i nue di scussi on,  and by wai v i ng t he 

r i ght  t o counsel  af t er  r ecei v i ng a second Mi r anda war ni ng.  

¶75 I n Mi nni ck v.  Mi ssi ssi ppi ,  498 U. S.  at  156,  t he Cour t  

expl ai ned t hat  " Edwar ds does not  f or ecl ose f i ndi ng a wai ver  of  

Fi f t h Amendment  pr ot ect i ons af t er  counsel  has been r equest ed,  

pr ovi ded t he accused has i ni t i at ed t he conver sat i on or  

di scussi ons wi t h t he aut hor i t i es. "   ( Emphasi s added. )   Thi s case 

r epr esent s a t ext book exampl e of  t hat  except i on.  

¶76 I n Mi r anda,  t he Cour t  obser ved t hat  " I nt er r ogat i on 

st i l l  t akes pl ace i n pr i vacy.   Pr i vacy r esul t s i n secr ecy and 

t hi s i n t ur n r esul t s i n a gap i n our  knowl edge as t o what  i n 

f act  goes on i n t he i nt er r ogat i on r ooms. "   Mi r anda,  384 U. S.  at  

448.   Her e,  however ,  al l  i nt er r ogat i on was r ecor ded.   Mor e 

i mpor t ant  f or  our  pur poses i s t he f act  t hat  St evens'  i ni t i at i on 

of  conver sat i on i s conf i r med i n a r ecor di ng al ong wi t h hi s 

second wai ver  of  Mi r anda r i ght s.   The evi dence of  what  went  on 

i n t he i nt er r ogat i on r oom i s not  secr et .    

¶77 Consequent l y,  we concl ude t hat  St evens'  Fi f t h 

Amendment  pr i v i l ege agai nst  sel f - i ncr i mi nat i on and hi s 

equi val ent  r i ght  under  Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 
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Const i t ut i on wer e not  v i ol at ed and t hat  St evens'  or al  and 

wr i t t en st at ement s shoul d not  be suppr essed.     

B.  Bl um and Mi ddl et on 

¶78 Thi s case pr esent s a col l at er al  i ssue t hat  r equi r es 

comment :  Whet her  t he cour t  of  appeal s was cor r ect  i n 

di sr egar di ng Mi ddl et on i n i t s anal ysi s,  on gr ounds t hat  

Mi ddl et on was over r ul ed by Anson,  282 Wi s.  2d 629,  ¶¶13,  31.  

¶79 I n i t s unpubl i shed per  cur i am opi ni on i n t hi s case,  

t he cour t  of  appeal s obser ved i n a f oot not e t hat :  

 Our  f or t hcomi ng anal ysi s spends no t i me on St at e 
v.  Mi ddl et on,  135 Wi s.  2d 297,  399 N. W. 2d 917 ( Ct .  
App.  1986) ,  because t hat  case was over r ul ed i n St at e 
v.  Anson,  2005 WI  96,  ¶13,  282 Wi s.  2d 629,  698 
N. W. 2d 776.   Our  supr eme cour t  made cl ear  i n Bl um v.  
1st  Aut o & Cas.  I ns.  Co. ,  2010 WI  78,  ¶56,  326 
Wi s.  2d 729,  786 N. W. 2d 78,  t hat  a[ n]  over r ul ed 
deci s i on of  t hi s cour t  has no pr ecedent i al  val ue 
what soever .   Ther ef or e,  Mi ddl et on i s out  of  t he mi x.  

St evens,  No.  2009AP2057- CR,  unpubl i shed sl i p op. ,  ¶11 n. 3.  

¶80 Thi s cour t ' s  deci s i on i n Bl um i n 2010 pr ovi ded a 

st andar d t hat  t he cour t  of  appeal s and t hi s cour t  coul d appl y i n 

eval uat i ng t he pr ecedent i al  val ue of  a pr i or  cour t  of  appeal s 

deci s i on t hat  t hi s cour t  subsequent l y over r ul ed.   I n t wo pl aces 

i n t he opi ni on,  t he cour t  concl uded t hat  " [ a]  cour t  of  appeal s 

deci s i on l oses al l  pr ecedent i al  val ue when i t  i s  over r ul ed by 

t hi s cour t . "   Bl um,  326 Wi s.  2d 729,  ¶¶3,  57.   The cour t  now 

r eaf f i r ms t hi s pr i nci pl e as a gener al  r ul e.   Hence,  i f  t hi s 

cour t  over r ul es a cour t  of  appeal s deci s i on wi t hout  f ur t her  

comment ,  t he cour t  of  appeal s  deci s i on has no pr ecedent i al  
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val ue.   The pol i cy r easons f or  t hi s r ul e ar e expl ai ned i n Bl um.   

I d. ,  ¶¶46- 56.  

¶81 Par t  of  our  r eason f or  a br i ght - l i ne r ul e was t o 

" el i mi nat e t he conf usi on t hat  has sur r ounded"  t he quest i on of  

what  r emai ns pr ecedent ,  i d. ,  ¶53,  and t o spar e cour t s t he bur den 

of  t r y i ng t o f i gur e out  " pr eci sel y whi ch hol di ngs i n cour t  of  

appeal s deci s i ons ar e st i l l  good l aw. "   I d. ,  ¶54.  

¶82 I t  must  be acknowl edged,  however ,  t hat  our  Bl um 

deci s i on di d not  el i mi nat e al l  " conf usi on"  because of  t he f act  

t hat  f our  t i mes we used a qual i f y i ng " unl ess"  c l ause i n t he 

di scussi on,  namel y,  " unl ess t hi s cour t  expr essl y st at es 

ot her wi se, "  i d. ,  ¶42,  " Unl ess t hi s cour t  expl i c i t l y  st at es 

ot her wi se, "  i d. ,  ¶46,  " unl ess i t  expr essl y st at es ot her wi se, "  

i d. ,  ¶54,  and " unl ess t hi s cour t  expr essl y st at es t hat  i t  i s  

l eavi ng por t i ons of  t he cour t  of  appeal s deci s i on i nt act , "  i d. ,  

¶56.    

¶83 These " unl ess"  c l auses pr ovi ded di r ect i on t o t hi s 

cour t  t o st at e i t s i nt ent  as c l ear l y as possi bl e i f  i t  wi shes t o 

over r ul e onl y par t  of  a deci s i on.   However ,  we have come t o 

r eal i ze t hat  appl y i ng t hese " unl ess"  c l auses t o past  cases i n 

whi ch t hi s cour t  f ai l ed t o over r ul e a deci s i on wi t hout  

qual i f i cat i on i s not  al ways easy and may r equi r e i nt er pr et at i on 

i f  t her e i s any ser i ous doubt  about  t hi s cour t ' s  i nt ent .  

¶84 Anson' s over r ul i ng of  Mi ddl et on i l l ust r at es t he poi nt .   

Mi ddl et on was a l engt hy deci s i on.   I t  cont ai ned an ext ensi ve 

di scussi on of  whet her  def endant  Mi ddl et on had i nvoked t he r i ght  

t o counsel  af t er  hi s ar r est  by cal l i ng hi s wi f e and aski ng her  



No.    2009AP2057- CR 

 

35 
 

t o cont act  " Gr egor y Hunsader "  who happened t o be a l ocal  

at t or ney.   Mi ddl et on,  135 Wi s.  2d at  304.   A sher i f f ' s  deput y 

over hear d t hi s cal l  but  di d not  shar e what  he had hear d wi t h t he 

of f i cer s i nt er r ogat i ng Mi ddl et on.   At t or ney Hunsader  l at er  

showed up at  t he j ai l  but  was deni ed access t o Mi ddl et on,  and 

Mi ddl et on was not  t ol d of  t he at t or ney' s pr esence bef or e he made 

some of  hi s admi ssi ons t o of f i cer s.   Mi ddl et on never  expl i c i t l y  

i nvoked t he r i ght  t o counsel .   The cour t  of  appeal s agr eed,  i d.  

at  310,  but  i t  concl uded t hat  some of  Mi ddl et on' s st at ement s 

( af t er  t he at t or ney came t o t he j ai l )  had t o be suppr essed 

because of  t he f ai l ur e of  of f i cer s t o advi se hi m " t hat  t he 

speci f i c  at t or ney he had di r ect ed hi s wi f e t o cont act  had 

ar r i ved. "   I d.  at  313.   However ,  Mi ddl et on' s ot her  st at ement s,  

i f  made bef or e t he at t or ney' s ar r i val ,  mi ght  st and.  

¶85 A second sect i on of  t he opi ni on——pl ai nl y del i neat ed as 

a di f f er ent  sect i on——deal t  wi t h t he f act  t hat  Mi ddl et on 

t est i f i ed at  t r i al  af t er  t he i ncr i mi nat i ng st at ement s had been 

admi t t ed.   Was t hi s t est i mony " i mpel l ed"  by t he st at e' s use of  

t ai nt ed evi dence?  I d.  at  317.   I f  so,  was Mi ddl et on' s 

" i mpel l ed"  t est i mony har ml ess er r or ?  The cour t  of  appeal s 

det er mi ned t hat  t he t r i al  cour t  coul d hol d an evi dent i ar y 

hear i ng on r emand t o det er mi ne whet her  Mi ddl et on' s t est i mony was 

" i mpel l ed by t hose admi ssi ons"  under  Har r i son v.  Uni t ed St at es,  

392 U. S.  219 ( 1968) .   Mi ddl et on,  135 Wi s.  2d at  323.  

¶86 I n Anson,  t hi s cour t  r ul ed " t hat  a Har r i son hear i ng i s 

not  an evi dent i ar y hear i ng and over r ul e[ d]  t he cour t  of  appeal s '  

deci s i on i n Mi ddl et on t o t he ext ent  i t  hel d a c i r cui t  cour t  may 
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t ake addi t i onal  evi dence at  such a hear i ng.   We hol d t hat  a 

Har r i son hear i ng i s a paper  r evi ew dur i ng whi ch a c i r cui t  cour t  

makes f i ndi ngs of  hi st or i cal  f act  based on t he r ecor d. "   Anson,  

282 Wi s.  2d 629,  ¶13 ( emphasi s added) .   " [ W] e over r ul e t he cour t  

of  appeal s '  deci s i on i n Mi ddl et on,  t o t he ext ent  i t  hol ds t hat  

t he c i r cui t  cour t  may conduct  a f ul l  evi dent i ar y hear i ng when 

engagi ng i n a Har r i son anal ysi s. "   I d. ,  ¶31 ( emphasi s added) ;  

see al so i d. ,  ¶57.  

¶87 Looki ng at  t he nar r ow l anguage of  t he Anson deci s i on 

as appl i ed i n t he br oad cont ext  of  t he Mi ddl et on case,  we 

concl ude t hat  t he Anson cour t  di d not  over r ul e t he ent i r e 

Mi ddl et on deci s i on,  and we bel i eve i t  woul d be unr easonabl e t o 

hol d t hat  i t  di d.   The cour t  c l ear l y i dent i f i ed t he por t i on of  

t he Mi ddl et on opi ni on t hat  i t  f ound obj ect i onabl e,  and i t  

over r ul ed Mi ddl et on t o t hat  ext ent .   The l anguage used appear s 

t o l eave t he r est  of  Mi ddl et on unaf f ect ed.   Ther ef or e,  we must  

concl ude t hat  t he cour t  of  appeal s was not  cor r ect  i n 

di sr egar di ng Mi ddl et on on gr ounds t hat ,  because of  Anson,  

Mi ddl et on had " no pr ecedent i al  val ue what soever . "   

¶88 On t he ot her  hand,  t he cour t  of  appeal s was cor r ect  on 

t he mer i t s i n not  r el y i ng on Mi ddl et on.   Fi r st ,  t he Mi ddl et on 

cour t  r ul ed t hat  t he def endant  di d not  i nvoke t he r i ght  t o 

counsel .   Mi ddl et on,  135 Wi s.  2d at  310.   Her e,  St evens di d 

i nvoke t he r i ght  t o counsel  but  t hen cancel l ed t he i nvocat i on.   

Second,  t he Mi ddl et on cour t  sai d t hat  not wi t hst andi ng t he f act  

t hat  t he def endant  di d not  i nvoke hi s Mi r anda r i ght s,  he di d 

i ni t i at e " t he event s whi ch l ed t o a speci f i c  at t or ney' s comi ng 
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t o t he j ai l . "   I d.  at  312.   Not  so,  St evens.   At t or ney Yuan came 

t o t he j ai l  as t he r esul t  of  a cal l  f r om St evens '  mot her ,  not  a 

cal l  di r ect l y or  even i ndi r ect l y f r om St evens.   Thi r d,  i n 

Mi ddl et on,  a deput y hear d Mi ddl et on make a cal l  and hi s 

knowl edge was at t r i but ed t o al l  ot her  of f i cer s.   I f  knowl edge of  

St evens'  i nvocat i on at  10: 35 a. m.  shoul d have been at t r i but ed t o 

al l  ot her  of f i cer s i n t he Waukesha depar t ment ,  so al so shoul d 

hi s cancel l at i on of  t he i nvocat i on moment s l at er .  

¶89 The t wo cases ar e ver y di f f er ent  on t hei r  f act s,  so 

t hat  Mi ddl et on woul d not  i nf l uence t he deci s i on i n St evens.   

Mor eover ,  t he Mi ddl et on deci s i on was ef f ect i vel y r epudi at ed by 

Uni t ed St at es Di st r i ct  Judge Bar bar a Cr abb i n an unpubl i shed 

opi ni on i nvol v i ng Mi ddl et on i n 1992,  Mi ddl et on v.  Mur phy,  No.  

91- C- 0751- C,  unpubl i shed op.  ( W. D.  Wi s.  Jan.  28,  1992) .   The 

Sevent h Ci r cui t  agr eed wi t h Judge Cr abb,  at t achi ng her  f ul l  

opi ni on t o i t s br i ef  opi ni on i n 1993,  Mi ddl et on v.  Mur phy,  No.  

91- C- 0751- C,  unpubl i shed op.  996 F. 2d 1219 ( 7t h Ci r .  June 21,  

1993) .   We i ncl ude Judge Cr abb' s opi ni on as an appendi x t o t hi s 

deci s i on.    

¶90 Because we agr ee wi t h Judge Cr abb' s concl usi on t hat  

Dougl as Mi ddl et on' s conf essi ons wer e vol unt ar y and t hat  Bur bi ne 

was i ncor r ect l y appl i ed i n Mi ddl et on' s case,  we over r ul e St at e 

v.  Mi ddl et on i n i t s ent i r et y.    

¶91 I n 2010,  af t er  a gr eat  deal  of  i nt er nal  di scussi on,  

t he Bl um cour t  made a det er mi nat i on t hat  over r ul ed cour t  of  

appeal s deci s i ons shoul d have no pr ecedent i al  val ue unl ess t hi s 

cour t  expr essl y st at es t hat  i t  i s  l eavi ng por t i ons of  t he cour t  
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of  appeal s deci s i on i nt act .   We r eal i ze now t hat  i t  i s  much 

easi er  t o appl y t hi s r ul e pr ospect i vel y t han i t  i s  t o appl y i t  

r et r oact i vel y. 12  We t hi nk t he Bl um r ul e shoul d be appl i ed 

r et r oact i vel y but  wi t h t he f ol l owi ng caveat .    

¶92 The " over r ul ed unl ess"  t est  cannot  be appl i ed 

r et r oact i vel y wi t h t he same r i gor  t hat  i t  can be appl i ed 

pr ospect i vel y because,  bef or e t he Bl um deci s i on,  t hi s cour t  di d 

not  have any agr eed upon l anguage t o par t i al l y  over r ul e a cour t  

of  appeal s deci si on,  except  an announcement  t hat  t he cour t  i s 

                                                 
12 For  exampl e,  how mi ght  a st r i ct  appl i cat i on of  t he Bl um 

r ul e appl y t o a past  deci s i on of  t hi s cour t  t hat  over r ul ed t wo 
cour t  of  appeal s  cases,  but  di d so ut i l i z i ng di f f er ent  l anguage 
wi t hout  t he gui dance of  Bl um?  E. g. ,  Col by v.  Col umbi a Cnt y. ,  
202 Wi s.  2d 342,  363 & n. 11,  550 N. W. 2d 124 ( 1996)  ( " Because t he 
cour t  of  appeal s i n Fox[  v.  Smi t h,  159 Wi s.  2d 581,  464 
N. W. 2d 845 ( Ct .  App.  1990) ]  f ai l ed t o f ol l ow t he pr ecedent  
est abl i shed by t hi s cour t  i n Maynar d and i t s pr ogeny,  we hol d 
t hat  t he Fox deci s i on i s over r ul ed. " )  ( " We si mi l ar l y over r ul e 
t hat  por t i on of  Schwet z[  v.  Empl oyer s I ns.  of  Wausau, ]  126 
Wi s.  2d [ 32, ]  37 n. 4,  374 N. W. 2d 241 [ ( Ct .  App.  1985) ] ,  whi ch i s 
i n conf l i c t  wi t h t he r emai nder  of  our  hol di ng i n t he pr esent  
case. " )  ( emphasi s added) .  

A di f f er ent  pr obl em woul d be pr esent ed by a case t hat  used 
ver y br oad l anguage i n over r ul i ng cour t  of  appeal s deci s i ons.   
E. g. ,  St at e v.  Wal st ad,  119 Wi s.  2d 483,  486,  351 N. W. 2d 469 
( 1984) :  

I n so doi ng we speci f i cal l y over r ul e and r epudi at e t he 
ent i r e l i ne of  cases st emmi ng f r om St at e v.  Boot h,  98 
Wi s.  2d 20,  295 N. W. 2d 194 ( Ct .  App.  1980) ,  whi ch hol d 
t hat  t he dest r uct i on of  t he br eat hal yzer  t est  ampoul e 
war r ant s t he suppr essi on of  t he t est  r esul t s and whi ch 
r el y on t he t heor y t hat  a used ampoul e i s t est abl e t o 
det er mi ne bl ood al cohol  and can suppl y mat er i al  
evi dence i n r espect  t o a def endant ' s gui l t  or  
i nnocence.  

I d.  ( emphasi s added. )   
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" wi t hdr awi ng"  l anguage f r om a deci s i on.   Thus,  as not ed above,  

cour t s may have t o i nt er pr et  cases f r om t hi s cour t  t hat  wer e 

deci ded pr i or  t o Bl um t o det er mi ne whet her  an opi ni on 

" over r ul i ng"  a cour t  of  appeal s deci s i on r eal l y i nt ended t o 

over r ul e t he ent i r e deci s i on or  onl y a por t i on of  i t .  

¶93 I n cases pr i or  t o Bl um,  i f  t hi s cour t  di d not  use any 

qual i f y i ng l anguage i n over r ul i ng a cour t  of  appeal s deci s i on,  

i t  pr obabl y i nt ended t o over r ul e t he deci s i on i n i t s ent i r et y,  

as Bl um hol ds.   However ,  i f  t hi s cour t  ut i l i zed qual i f y i ng 

l anguage,  i t  pr obabl y i nt ended somet hi ng l ess t han a t ot al  

over r ul i ng and t he sur vi v i ng por t i on of  t he par t i al l y  over r ul ed 

deci s i on may be ci t ed as pr ecedent .   

¶94 I t  i s  t o be hoped t hat  t he Bl um i ssues we di scuss her e 

wi l l  not  sur f ace ver y of t en.    

V.  CONCLUSI ON 

¶95 We concl ude t hat  Davi d St evens wi t hdr ew hi s r equest  

f or  an at t or ney by vol unt ar i l y i ni t i at i ng a r equest  t o r esume 

t he quest i oni ng.   He knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  

pr ovi ded an i ncr i mi nat i ng st at ement  t o hi s i nt er r ogat or  af t er  he 

was gi ven a second Mi r anda war ni ng.   Al t hough St evens val i dl y 

i nvoked hi s r i ght  t o counsel ,  he cancel l ed hi s i nvocat i on of  

t hat  r i ght  by i ni t i at i ng a di al ogue i n whi ch he asked t o 

cont i nue t he i nt er r ogat i on.   Thi s cancel l at i on of  t he r equest  

f or  counsel  was conf i r med by t he f act  t hat  St evens made no 

ef f or t  t o secur e counsel  whi l e hi s i nt er r ogat or  was absent ,  by 

hi s r ecor ded agr eement  t hat  he i ni t i at ed t he conver sat i on aski ng 
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t o r esume quest i oni ng,  and by hi s wai ver  of  t he r i ght  t o counsel  

af t er  r ecei v i ng a second Mi r anda war ni ng.  

¶96 We al so concl ude t hat  t he deci s i on i n Bl um v.  1st  Aut o 

& Casual t y I nsur ance Co. ,  di d not  r equi r e t he cour t  of  appeal s 

t o di sr egar d Mi ddl et on i n i t s anal ysi s because Anson over r ul ed 

Mi ddl et on onl y t o t he ext ent  t hat  " i t  hel d a c i r cui t  cour t  may 

t ake addi t i onal  evi dence at  [ a Har r i son v.  Uni t ed St at es]  

hear i ng. "   However ,  Mi ddl et on i s f act ual l y di st i ngui shabl e f r om 

t hi s case and i s now compl et el y over r ul ed on t he mer i t s.  

¶97 Because we det er mi ne t hat  St evens'  Fi f t h Amendment  

pr i v i l ege agai nst  sel f - i ncr i mi nat i on and hi s equi val ent  r i ght  

under  Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on wer e 

not  v i ol at ed,  we af f i r m t he deci s i on of  t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶98 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  j oi n 

t he maj or i t y opi ni on i nsof ar  as i t  concl udes t hat  ( 1)  St evens'  

pr i v i l ege agai nst  sel f - i ncr i mi nat i on,  guar ant eed by bot h t he 

Fi f t h Amendment  of  t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  

Sect i on 8 of  t he Wi sconsi n Const i t ut i on,  was not  v i ol at ed;  and 

( 2)  t hi s cour t ' s  deci s i on i n Bl um v.  1st  Aut o & Casual t y 

I nsur ance Co. ,  2010 WI  78,  ¶56,  326 Wi s.  2d 729,  786 N. W. 2d 78,  

di d not  r equi r e t he cour t  of  appeal s t o di sr egar d St at e v.  

Mi ddl et on,  135 Wi s.  2d 297,  399 N. W. 2d 917 ( Ct .  App.  1986) ,  i n 

i t s ent i r et y.   I  concur  and wr i t e separ at el y t o c l ar i f y t he 

maj or i t y opi ni on' s di scussi on of  Bl um at  ¶¶91- 94.    

¶99 I n Bl um,  a maj or i t y of  t hi s cour t  concl uded t hat  " a 

cour t  of  appeal s deci s i on expr essl y over r ul ed by t hi s cour t  no 

l onger  r et ai ns any pr ecedent i al  val ue,  unl ess t hi s cour t  

expr essl y st at es t hat  i t  i s  l eavi ng por t i ons of  t he cour t  of  

appeal s deci s i on i nt act . "   326 Wi s.  2d 729,  ¶56.   Qui t e 

obvi ousl y,  pr i or  t o Bl um,  no cour t  coul d have known t hat  i t  was 

expect ed t o ut i l i ze magi c l anguage when par t i al l y  over r ul i ng a 

cour t  of  appeal s deci s i on.   I n shor t ,  t he Bl um r ul e can be 

under st ood onl y wi t h common sense i n mi nd.   I n appl y i ng t he 

r ul e,  we si mpl y must  det er mi ne whet her  t he cour t ,  i n 

" over r ul i ng"  a cour t  of  appeal s  deci s i on,  i nt ended t o over r ul e 

t he ent i r e deci s i on or  onl y a por t i on t her eof .    

¶100 I  r espect f ul l y concur  i n or der  t o c l ar i f y t he Bl um 

r ul e.  
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¶101 I  am aut hor i zed t o st at e t hat  Just i ces PATI ENCE DRAKE 

ROGGENSACK and MI CHAEL J.  GABLEMAN j oi n t hi s concur r ence.  
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¶102 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring in part and 

dissenting in part).  I  j oi n t he maj or i t y opi ni on wi t h r espect  

t o t he di scussi on of  t he " Bl um i ssue"  at  ¶¶91- 94.   I  di ssent  

f r om t he r est  of  t he opi ni on r el at i ng t o t he Mi r anda i ssue.   

¶103 As t he maj or i t y  not es wi t h r egar d t o t he Mi r anda 

i ssue,  " [ t ] he pr esent  case i s l i ke a l aw school  exam quest i on. "   

Maj or i t y op. ,  ¶47.   The case pr esent s a f act  s i t uat i on not  

pr evi ousl y f aced by t hi s cour t  or ,  as best  I  can det er mi ne,  by 

any ot her  cour t .   The member s of  t hi s cour t ,  l i ke l aw st udent s,  

have t o r each a deci s i on on t he basi s of  past  cases ( not  

di r ect l y on poi nt ) ,  const i t ut i onal  pr i nci pl es,  and pr agmat i c 

concer ns.  

¶104 Her e ar e t he basi c f act s:   Dur i ng an i ni t i al  

i nt er r ogat i on,  af t er  r ecei v i ng t he f i r st  Mi r anda war ni ngs,  

St evens i nvoked hi s Fi f t h Amendment  r i ght  t o counsel .   The 

quest i oni ng st opped——as i t  shoul d.   Shor t l y t her eaf t er ,  St evens 

expr essed i nt er est  i n cancel l i ng hi s i nvocat i on of  t he r i ght  t o 

counsel  and i n r esumi ng di scussi on wi t h t he det ect i ve.   He had 

t he r i ght  t o do so.   St evens was pl aced i n a cel l .   Sever al  

hour s passed bef or e a l aw enf or cement  of f i cer  r et ur ned t o t al k 

wi t h St evens.   Dur i ng t hi s sever al - hour  hi at us,  St evens'  

at t or ney ar r i ved at  t he pol i ce st at i on.   The pol i ce of f i cer s 

f ai l ed t o i nf or m St evens of  hi s at t or ney' s ar r i val  and r ef used 

t o al l ow t he at t or ney t o see St evens.   When t he l aw enf or cement  

of f i cer s r et ur ned t o t al k wi t h St evens,  St evens was gi ven t he 

Mi r anda war ni ngs,  wai ved hi s r i ght s,  and made st at ement s t hat  he 

now seeks t o suppr ess.        
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¶105 Thi s cour t  must  det er mi ne whet her  t he l aw enf or cement  

of f i cer s v i ol at ed t he Fi f t h Amendment  when t hey f ai l ed t o i nf or m 

St evens of  hi s at t or ney' s ar r i val  af t er  St evens expr essed 

i nt er est  i n cancel l i ng hi s i nvocat i on of  hi s r i ght  t o counsel  

but  bef or e he r ecei ved a second Mi r anda war ni ng and wai ved hi s 

r i ght  t o counsel .   I n ot her  wor ds,  does a suspect ' s i ni t i at i on 

of  conver sat i on wi t h l aw enf or cement  of f i cer s af t er  t he suspect  

i nvokes t he r i ght  t o counsel  const i t ut e a wai ver  of  t he r i ght  t o 

counsel  i n t he absence of  a second Mi r anda war ni ng?1     

¶106 The f act s of  t he pr esent  case di f f er  f r om pr i or  cases.   

As t he maj or i t y acknowl edges,  t hi s case i s di st i ngui shabl e f r om 

Mor an v.  Bur bi ne,  475 U. S.  412 ( 1986) ,  St at e v.  Hanson,  136 

Wi s.  2d 195,  401 N. W. 2d 771 ( 1987) ,  and St at e v.  War d,  2009 WI  

60,  318 Wi s.  2d 301,  767 N. W. 2d 236.   I n t hese cases,  t he 

suspect s never  expl i c i t l y  i nvoked t hei r  r i ght  t o counsel  whi l e 

i n cust ody.   Maj or i t y op. ,  ¶70.   For  t he same r eason,  t he 

pr esent  case i s  di st i ngui shabl e f r om St at e v.  Mi ddl et on,  135 

Wi s.  2d 297,  399 N. W. 2d 917 ( Ct .  App.  1986) ,  whi ch seems t o pl ay 

a maj or  r ol e i n t he maj or i t y opi ni on.    

¶107 Wi t h r egar d t o t he f act  s i t uat i ons pr esent ed by Mor an,  

Hanson,  War d,  and Mi ddl et on,  I  agr ee wi t h t he maj or i t y opi ni on 

t hat  t he Uni t ed St at es Supr eme Cour t  and t hi s cour t  have hel d 

t hat  a suspect  who has not  i nvoked t he r i ght  t o counsel  does not  

                                                 
1 The maj or i t y st at es t he i ssue as f ol l ows:   " [ T] he cr i t i cal  

i ssue i s whet her  St evens'  i nvocat i on of  t he r i ght  t o 
counsel  .  .  .  sur vi ved hi s al most  i mmedi at e i ni t i at i on of  
conver sat i on wi t h hi s i nt er r ogat or  i n whi ch he emphat i cal l y 
asked t o r esume t he quest i oni ng .  .  .  . "   Maj or i t y op. ,  ¶58.  
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have t he r i ght  t o be i nf or med t hat  counsel  who i nt ends t o 

r epr esent  t he suspect  i s avai l abl e t o speak wi t h t he suspect ,  

and counsel  need not  be gi ven t he oppor t uni t y t o speak wi t h t he 

suspect .  

¶108 Wi t h r egar d t o t he di f f er ent  f act  s i t uat i on pr esent ed 

i n t he i nst ant  case,  I  di sagr ee wi t h t he maj or i t y.   Unl i ke t he 

maj or i t y,  I  conc l ude t hat  St evens'  Fi f t h Amendment  r i ght s wer e 

v i ol at ed.   My concl usi on,  l i ke t he maj or i t y ' s t o t he cont r ar y,  

i s  dr i ven by a synt hesi s of  pr i nci pl es der i ved f r om f eder al  and 

st at e case l aw.   My concl usi on i s al so dr i ven by t he f eder al  and 

st at e const i t ut i onal  pr ovi s i ons enshr i ni ng t he r i ght  agai nst  

sel f - i ncr i mi nat i on ( i ncl udi ng t he r i ght  t o counsel  dur i ng 

cust odi al  i nt er r ogat i on)  and by t he pr agmat i c need t o mi ni mi ze 

t he gr ave per sonal  and soci et al  har ms f l owi ng f r om t he 

i mpai r ment  of  t hese r i ght s.   The l i ne bet ween encour agi ng 

vol unt ar y,  t r ue conf essi ons and coer ci ng conf essi ons,  whet her  

t r ue or  f al se,  i s  nar r ow.   Today ' s maj or i t y i s al l  t oo wi l l i ng 

t o i gnor e t hat  l i ne. 2 

I  

¶109 The maj or i t y appear s t o acknowl edge,  and I  agr ee,  t hat  

once a suspect  has i nvoked t he r i ght  t o counsel ,  not  onl y must  

i nt er r ogat i on cease,  but  t he suspect  al so has a r i ght  t o be 

i nf or med t hat  an at t or ney has ar r i ved at  t he st at i on t o speak 

wi t h hi m.   Maj or i t y op. ,  ¶¶67- 70.   The Uni t ed St at e Supr eme 

Cour t  decl ar ed i n Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) ,  t hat  

                                                 
2 As I  expl ai n i n Par t  I V,  bel ow,  even i f  I  agr eed wi t h t he 

maj or i t y ' s Fi f t h Amendment  anal ysi s,  I  woul d concl ude t hat  t he 
Wi sconsi n Const i t ut i on war r ant s a di f f er ent  r esul t .  
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once a suspect  i nvokes hi s or  her  r i ght  t o counsel ,  " t he 

i ndi v i dual  must  have an oppor t uni t y t o conf er  wi t h t he at t or ney 

and t o have hi m pr esent  dur i ng any subsequent  quest i oni ng. " 3  

Mi r anda t hus pr ovi des t hat  a suspect  has t wo r i ght s t o counsel :   

( 1)  The r i ght  t o consul t  wi t h counsel  pr i or  t o quest i oni ng;  and 

( 2)  t he r i ght  t o have counsel  pr esent  dur i ng any quest i oni ng. 4       

¶110 Accor di ng t o t he maj or i t y opi ni on,  l aw enf or cement  di d 

not  have t o i nf or m St evens t hat  hi s at t or ney had ar r i ved because 

St evens " cancel l ed"  hi s r equest  f or  counsel .   And how di d 

St evens cancel  hi s i nvocat i on of  hi s r i ght  t o counsel ?  

Accor di ng t o t he maj or i t y opi ni on at  ¶4,  St evens " cancel l ed hi s 

i nvocat i on of  t hat  r i ght  by i ni t i at i ng a di al ogue i n whi ch he 

asked t o cont i nue t he i nt er r ogat i on. "   See al so maj or i t y op. ,  

¶74.   The maj or i t y expl ai ns t hat  St evens'  " cancel l at i on of  t he 

r equest  f or  counsel  was conf i r med by t he f act  t hat  St evens made 

                                                 
3 Mi r anda v.  Ar i zona,  384 U. S.  436,  474 ( 1966) .   

The Sevent h Ci r cui t ' s  deci s i on i n Mi ddl et on v.  Mur phy,  No.  
92- 1498,  unpubl i shed sl i p op.  ( 7t h Ci r .  June 21,  1993)  al so 
i ndi r ect l y suppor t s t he pr oposi t i on t hat  a suspect  who has 
i nvoked t he r i ght  t o counsel  must  be i nf or med t hat  an at t or ney 
has ar r i ved.   The di st r i ct  cour t  ( whose opi ni on was at t ached t o 
t he Sevent h Ci r cui t ' s  deci s i on)  st at ed t hat  " [ b] ecause 
pet i t i oner  di d not  i nvoke hi s r i ght  t o counsel  when he cal l ed 
hi s wi f e,  and t hen wai ved t he r i ght  when he was gi ven hi s 
Mi r anda war ni ngs,  t he i nt er r ogat i ng of f i cer s wer e not  r equi r ed 
t o i nf or m hi m when t he l awyer  ar r i ved at  t he st at i on. "   
Mi ddl et on,  No.  92- 1498,  unpubl i shed sl i p op.  at  7 ( 7t h Ci r .  June 
21,  1993)  ( emphases added) .   The conver se i s al so t r ue:   I f  t he 
pet i t i oner  di d i nvoke hi s r i ght  t o counsel  and had not  yet  
wai ved t hat  r i ght ,  t he i nt er r ogat i ng of f i cer s wer e r equi r ed t o 
i nf or m hi m t hat  hi s l awyer  had ar r i ved.   

4 Mi r anda,  384 U. S.  at  470;  Fl or i da v.  Powel l ,  130 
S.  Ct .  1195,  1206 ( 2010) .   
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no ef f or t  t o secur e counsel  whi l e hi s i nt er r ogat or  was absent ,  

by hi s r ecor ded agr eement  t hat  he i ni t i at ed t he conver sat i on 

aski ng t o r esume quest i oni ng,  and by hi s wai ver  of  t he r i ght  t o 

counsel  af t er  r ecei v i ng a second Mi r anda war ni ng. "   Maj or i t y  

op. ,  ¶4.   

¶111 I n t he pr esent  case,  counsel  appear ed at  t he pol i ce 

st at i on bef or e St evens " conf i r med"  hi s cancel l at i on of  hi s 

i nvocat i on of  t he r i ght  t o counsel .   St evens'  counsel  appear ed 

at  t he pol i ce st at i on aski ng t o see St evens bef or e St evens 

wai ved hi s r i ght  t o counsel  af t er  t he second Mi r anda war ni ng.   

Maj or i t y op. ,  ¶¶19,  73- 74.   As I  expl ai n bel ow,  t he maj or i t y ' s 

concl usi on t hat  St evens l ost  t he r i ght s he had gai ned by 

i nvoki ng t he r i ght  t o counsel  mer el y by i ni t i at i ng conver sat i on 

wi t h t he pol i ce,  as opposed t o bot h i ni t i at i ng conver sat i on wi t h 

t he pol i ce and knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  wai v i ng 

t he r i ght  t o counsel ,  i s  not  compel l ed by pr ecedent .   

¶112 I  concl ude t hat  St evens'  i nvocat i on of  hi s r i ght  t o 

counsel  dur i ng i nt er r ogat i on l ast ed unt i l  he knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  wai ved t hat  r i ght .   I n t hi s case,  

St evens'  onl y ef f ect i ve wai ver  came af t er  t he second Mi r anda 

war ni ng.   St evens'  wai ver  of  counsel  came af t er  St evens'  counsel  

appear ed at  t he pol i ce st at i on t o speak wi t h St evens.   I  

t her ef or e concl ude t hat  St evens'  Fi f t h Amendment  r i ght  t o 

counsel  was vi ol at ed when l aw enf or cement  f ai l ed t o advi se 

St evens t hat  counsel  was avai l abl e t o speak wi t h hi m.  

¶113 My concl usi on i s suppor t ed by t he Uni t ed St at es 

Supr eme Cour t ' s  deci s i on i n Or egon v.  Br adshaw,  462 U. S.  1039 
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( 1983) .   I n Br adshaw,  ei ght  j ust i ces ( t he f our  i n t he pl ur al i t y 

and t he f our  i n di ssent )  agr eed t hat  i n or der  f or  t he 

i nt er r ogat i on of  a suspect  t o cont i nue wi t hout  counsel  once t he 

suspect  has i nvoked hi s or  her  r i ght  t o counsel ,  t wo 

r equi r ement s must  be met :  ( 1)  t he suspect  must ,  on hi s or  her  

own accor d,  r eopen di al ogue wi t h hi s i nt er r ogat or s;  and ( 2)  t he 

suspect  must  agai n knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  

wai ve hi s Mi r anda r i ght s. 5   

¶114 Accor di ng t o ei ght  j ust i ces i n Br adshaw,  t he suspect ' s 

mer e i ni t i at i on of  conver sat i on wi t h l aw enf or cement  does not  

suf f i ce t o show a wai ver  of  t he pr evi ousl y asser t ed r i ght  t o 

counsel .   Rat her ,  t wo st eps must  be anal yzed bef or e t he suspect  

l oses t he r i ght s he gai ned by i nvoki ng t he r i ght  t o counsel :   

t he i ni t i at i on st ep and t he wai ver  st ep. 6 

                                                 
5 See Or egon v.  Br adshaw,  462 U. S.  1039,  1044 ( 1983)  

( pl ur al i t y opi ni on) ;  Br adshaw,  462 U. S.  at  1054 n. 2 ( Mar shal l ,  
J. ,  di ssent i ng) .  

" The onl y di sput e bet ween t he pl ur al i t y and t he di ssent  i n 
t hi s case concer ns t he meani ng of  ' i ni t i at i on'  f or  pur poses of  
Edwar ds'  per  se r ul e. "   Br adshaw,  462 U. S.  at  1054 n. 2 
( Mar shal l ,  J. ,  di ssent i ng) .   

6 The pl ur al i t y and di ssent i ng j ust i ces agr eed on t hi s 
poi nt .    

As t he pl ur al i t y i n Br adshaw st at ed,  t he l ower  cour t  " was 
wr ong i n t hi nki ng t hat  an ' i ni t i at i on'  of  a conver sat i on or  
di scussi on by an accused not  onl y sat i sf i ed t he Edwar ds r ul e,  
but  ex pr opr i o v i gor e suf f i ces t o show a wai ver  of  a pr evi ousl y 
asser t ed r i ght  t o counsel .   The i nqui r i es ar e separ at e,  and 
cl ar i t y of  appl i cat i on i s not  gai ned by mel di ng t hem t oget her . "   
Br adshaw,  462 U. S.  at  1045.    



No.   2009AP2057- CR. ssa 

 

7 
 

¶115 I  r ecogni ze t hat  t he pr esent  case i s not  gover ned 

pr eci sel y by Br adshaw.   I n Br adshaw,  t he Cour t  di d not  addr ess 

t he r i ght  of  a suspect  t o be i nf or med of  an at t or ney' s ar r i val .   

I  do not  c l ai m t hat  Br adshaw i s on al l  f our s wi t h t he pr esent  

case.   Never t hel ess,  Br adshaw i s i nst r uct i ve and suppor t s my 

concl usi on.    

¶116 Br adshaw addr essed one of  t he r i ght s gai ned by 

i nvoki ng t he r i ght  t o counsel ——t he r i ght  not  t o be subj ect ed t o 

f ur t her  i nt er r ogat i on——and hel d t hat  t he r i ght  st ays wi t h t he 

suspect  unt i l  t he suspect  i ni t i at es f ur t her  conver sat i on and t he 

pol i ce obt ai n a knowi ng,  i nt el l i gent ,  and vol unt ar y wai ver  by 

gi v i ng t he suspect  a Mi r anda war ni ng. 7 

¶117 The pr esent  case addr esses anot her  r i ght  gai ned by a 

suspect  who i nvokes t he r i ght  t o counsel ——t he r i ght  t o be 

                                                                                                                                                             
The di ssent i ng j ust i ces i n Br adshaw agr eed,  st at i ng:  " I f  an 

accused has hi msel f  i ni t i at ed f ur t her  communi cat i on wi t h t he 
pol i ce,  i t  i s  st i l l  necessar y t o est abl i sh as a separ at e mat t er  
t he exi st ence of  a knowi ng and i nt el l i gent  wai ver  under  Johnson 
v.  Zer bst ,  304 U. S.  458,  464 ( 1938) . "   Br adshaw,  462 U. S.  at  
1054 n. 2 ( Mar shal l ,  J. ,  di ssent i ng) .   

The maj or i t y opi ni on r ef er s t o Or egon v.  Br adshaw,  462 U. S.  
1039 ( 1983)  i n ¶52.   The maj or i t y expl ai ns Br adshaw as f ol l ows:   
" When t he accused i ni t i at es communi cat i on wi t h pol i ce,  t he 
par adi gm i s r eset  and pol i ce may expl or e whet her  t he accused i s 
wi l l i ng t o answer  quest i ons.   They may pr oceed wi t h cust odi al  
i nt er r ogat i on i f  t he accused agai n i s gi ven a Mi r anda war ni ng 
and agai n wai ves hi s Mi r anda r i ght s. "  

7 " [ T] he quest i on woul d be whet her  a val i d wai ver  of  t he 
r i ght  t o counsel  .  .  .  had occur r ed,  t hat  i s ,  whet her  t he 
pur por t ed wai ver  was knowi ng and i nt el l i gent  and f ound t o be so 
under  t he t ot al i t y of  t he c i r cumst ances,  i ncl udi ng t he necessar y 
f act  t hat  t he accused,  not  t he pol i ce,  r eopened t he di al ogue 
wi t h t he aut hor i t i es. "   Br adshaw,  462 U. S.  at  1045 ( quot i ng 
Edwar ds v.  Ar i zona,  451 U. S.  477,  486 n. 9 ( 1981) .  
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i nf or med of  an at t or ney' s ar r i val  at  t he st at i on.   To be 

consi st ent  wi t h Br adshaw,  t hi s  cour t  shoul d hol d t hat  t hi s 

r i ght ,  l i ke t he r i ght  not  t o be subj ect ed t o f ur t her  

i nt er r ogat i on,  st ays wi t h t he suspect  unt i l  t he suspect  

i ni t i at es f ur t her  conver sat i on and t he pol i ce obt ai n a knowi ng,  

i nt el l i gent ,  and vol unt ar y wai ver .  

¶118 Br adshaw t eaches t hat  a suspect  does not  aut omat i cal l y 

wai ve hi s Fi f t h Amendment  r i ght  t o counsel  by s i mpl y i ni t i at i ng 

a conver sat i on r egar di ng t he i nvest i gat i on. 8  A suspect ' s 

cancel l at i on of  hi s Fi f t h Amendment  r i ght  t o counsel  ( af t er  

havi ng i nvoked t he r i ght  t o counsel )  r equi r es a t wo- pr ong 

anal ysi s.   Separ at e i nqui r es must  be made and bot h pr ongs must  

be sat i sf i ed bef or e t he suspect  l oses t he r i ght s he gai ned by 

i nvoki ng t he r i ght  t o counsel . 9  

¶119 Thi s cour t  f ol l owed t he Br adshaw t wo- pr ong anal ysi s 

f or  cont i nuat i on of  i nt er r ogat i on of  a suspect  who has i nvoked 

hi s Fi f t h Amendment  r i ght  t o counsel .   I n St at e v.  Hambl y, 10 t he 

cour t  hel d t hat  af t er  a suspect  ef f ect i vel y i nvokes hi s Fi f t h 

Amendment  Mi r anda r i ght  t o counsel ,  t he St at e must  meet  t wo 

cr i t er i a t o r enew i nt er r ogat i on:  

( A)  The St at e has t he bur den t o show t hat  t he suspect  

i ni t i at ed f ur t her  conver sat i on wi t h l aw enf or cement .  

                                                 
8 Br adshaw,  462 U. S.  at  1044.   

9 The maj or i t y al l udes t o t he t wo r equi r ed st eps under  
Br adshaw and Hanson at  ¶¶52 and 74.  

10 See St at e v.  Hambl y,  2008 WI  10,  ¶¶69–70,  307 Wi s.  2d 98,  
745 N. W. 2d 48.   
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( B)  The St at e has t he bur den t o show t hat  t he suspect  

wai ved t he r i ght  t o counsel  vol unt ar i l y ,  knowi ngl y and 

i nt el l i gent l y;  t hat  i s ,  t he wai ver  of  counsel  must  be 

a knowi ng,  i nt el l i gent ,  and vol unt ar y wai ver  of  a 

known r i ght . 11 

¶120 I n Hambl y,  as i n t he pr esent  case,  t he f i r st  cr i t er i a 

was sat i sf i ed.   The Hambl y cour t  t hen exami ned t he f act s t o 

det er mi ne whet her  Hambl y ' s wai ver  of  hi s r i ght  t o counsel  af t er  

t he second Mi r anda war ni ngs wer e gi ven was knowi ng,  i nt el l i gent ,  

and vol unt ar y. 12 

¶121 I n t he pr esent  case,  when St evens i ni t i at ed 

conver sat i on wi t h t he det ect i ve shor t l y af t er  i nvoki ng hi s r i ght  

t o counsel ,  accor di ng t o t he l aw enf or cement  of f i cer ,  St evens 

sai d t hat  " i t  was hi s [ St evens' ]  i nt ent i on once agai n t o wai ve 

hi s r i ght  t o an at t or ney. "   See maj or i t y op. ,  ¶¶18,  71.   St evens 

i s not  quot ed as,  or  t r eat ed as,  knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y  wai v i ng hi s r i ght  t o counsel  at  t he moment  when he 

i ni t i at ed conver sat i on wi t h l aw enf or cement  of f i cer s.    

¶122 The maj or i t y opi ni on does not  asser t  t hat  St evens'  

i ni t i at i on of  conver sat i on wi t h t he l aw enf or cement  of f i cer  was 

a val i d wai ver  of  hi s r i ght  t o counsel .   The maj or i t y opi ni on 

does not  c l ai m t hat  St evens wai ved hi s r i ght  t o counsel  bef or e 

he was gi ven t he second Mi r anda war ni ng.   Not hi ng i n t he r ecor d 

est abl i shes t hat  St evens knowi ngl y,  i nt el l i gent l y,  and 

                                                 
11 Hambl y,  307 Wi s.  2d 98,  ¶¶68- 70.  

12 I d. ,  ¶¶98,  99.  
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vol unt ar i l y  wai ved hi s r i ght  t o counsel  bef or e he was gi ven t he 

second Mi r anda war ni ng.    

¶123 Thus when St evens'  at t or ney ar r i ved at  t he pol i ce 

st at i on bef or e t he second Mi r anda war ni ngs wer e gi ven,  St evens 

had not  yet  ef f ect i vel y cancel l ed hi s i nvocat i on of  t he r i ght  t o 

counsel .         

¶124 The maj or i t y opi ni on i ncor r ect l y t r eat s St evens'  

i ni t i at i ng communi cat i ons wi t h l aw enf or cement  as a per  se 

cancel l at i on of  hi s ear l i er  i nvocat i on of  t he r i ght  t o counsel .   

St evens'  i ni t i at i ng communi cat i ons wi t h l aw enf or cement  di d not ,  

i n and of  i t sel f ,  const i t ut e a knowi ng,  i nt el l i gent ,  and 

vol unt ar y wai ver  of  t he pr evi ousl y i nvoked r i ght  t o counsel .   

I ni t i at i ng conver sat i on wi t h l aw enf or cement  s i mpl y made i t  

possi bl e f or  t her e t o be a subsequent  knowi ng,  i nt el l i gent ,  and 

vol unt ar y wai ver  of  t he r i ght  t o counsel .    

¶125 The r ecor d demonst r at es t hat  t he pol i ce di d not  obt ai n 

a knowi ng,  i nt el l i gent ,  and vol unt ar y wai ver  of  t he r i ght  t o 

counsel  unt i l  af t er  St evens'  counsel  appear ed at  t he pol i ce 

st at i on.   Ther ef or e,  dur i ng t he i nt er val  bet ween St evens'  

i ni t i at i ng conver sat i on wi t h t he pol i ce and t he second Mi r anda 

war ni ng,  St evens'  i nvocat i on of  t he r i ght  t o counsel  was st i l l  

i n exi st ence and he had a r i ght  t o be i nf or med t hat  hi s at t or ney 

had ar r i ved and t o consul t  wi t h hi s at t or ney i f  he wi shed t o do 

so.   Thi s r i ght  was vi ol at ed i n t he pr esent  case.   

¶126 The maj or i t y does not  appl y t he pr i nci pl es of  Br adshaw 

and Hambl y t o t he pr esent  case.   The maj or i t y t r eat s a suspect ' s  

i ni t i al  i nvocat i on of  t he Fi f t h Amendment  r i ght  t o counsel  as a 
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nul l i t y  once t he suspect  i ni t i at es conver sat i on wi t h l aw 

enf or cement .   The maj or i t y has no aut hor i t y t o suppor t  t hi s 

t hesi s.   The maj or i t y pi eces t oget her  sni ppet s f r om case l aw not  

addr essi ng t he i ssue pr esent ed i n t he i nst ant  case t o suppor t  

i t s  concl usi on t hat  we may t r eat  t he i nvocat i on of  t he r i ght  t o 

counsel  as i f  i t  never  occur r ed because t he def endant  mer el y 

i ni t i at ed conver sat i on wi t h l aw enf or cement .  

¶127 The maj or i t y compl ai ns t hat  my di ssent  " t r ansf or m[ s]  

Br adshaw i nt o a r ul e t hat  an accused' s i nvocat i on of  t he Fi f t h 

Amendment  r i ght  t o counsel  r emai ns compl et el y i nt act ,  no mat t er  

what  t he accused says t o wi t hdr aw or  cancel  t hat  i nvocat i on,  

unt i l  he i s gi ven and wai ves a second Mi r anda war ni ng. "   

Maj or i t y op. ,  ¶52 n. 9.   The maj or i t y mi sst at es my posi t i on.  

¶128 My posi t i on i s t hat  a suspect ' s i nvocat i on of  t he 

Fi f t h Amendment  r i ght  t o counsel  r emai ns i nt act  unt i l  ( 1)  t he 

suspect ,  on hi s or  her  own accor d,  r eopens di al ogue wi t h t he 

i nt er r ogat or s,  and ( 2)  t he suspect  knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y  wai ves hi s or  her  Mi r anda r i ght s.   See ¶¶112- 117,  

supr a.   Thi s i nt er pr et at i on of  Br adshaw and appl i cat i on of  

Br adshaw t o t he pr esent  case pr oper l y r ecogni zes t he sanct i t y of  

a suspect ' s i nvocat i on of  t he r i ght  t o counsel  and t he cr uci al  

i mpor t ance of  a knowi ng,  i nt el l i gent ,  and vol unt ar y wai ver  of  

t hat  r i ght .    

¶129 I t  seems l i kel y t hat  a suspect ' s i ni t i at i on of  

conver sat i on wi l l  usual l y be f ol l owed al most  i mmedi at el y by t he 

i nt er r ogat or s '  obt ai ni ng a knowi ng,  i nt el l i gent ,  and vol unt ar y 

wai ver  of  t he r i ght  t o counsel  f r om t he suspect  ( t ypi cal l y by 
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admi ni st er i ng Mi r anda war ni ngs) .   I n t he pr esent  case,  however ,  

t her e was a s i gni f i cant  gap bet ween t he suspect  i ni t i at i ng 

conver sat i on and t he suspect  knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y  wai v i ng t he r i ght  t o counsel .   The wai ver  di d not  

occur  unt i l  hour s l at er  ( af t er  counsel  had ar r i ved at  t he 

st at i on)  when t he second Mi r anda war ni ngs wer e gi ven.   

¶130 Thus,  I  concl ude t hat  St evens'  st at ement s dur i ng t he 

second cust odi al  i nt er r ogat i on wer e obt ai ned i n v i ol at i on of  

Mi r anda,  Edwar ds,  and Br adshaw,  and shoul d have been suppr essed.   

As I  see i t ,  pr ecedent  mor e st r ongl y commands t he out come I  ur ge 

t han t he out come t he maj or i t y r eaches.  

I I  

¶131 I n addi t i on t o pr ecedent ,  my concl usi on i s suppor t ed 

by t he hi st or i cal  i mpor t ance of  t he pr ot ect i ons of f er ed by t he 

Fi f t h Amendment  and t he l ongst andi ng t r adi t i on of  pr ot ect i ng t he 

Fi f t h Amendment  r i ght  t o counsel ,  once i nvoked,  wi t h par t i cul ar  

v i gi l ance.  

¶132 The Fi f t h Amendment  embodi es t he pr i v i l ege agai nst  

sel f - i ncr i mi nat i on,  whi ch i s " t he essent i al  mai nst ay of  our  

adver sar y syst em. " 13  " [ O] ur  accusat or y syst em of  cr i mi nal  

j ust i ce demands t hat  t he gover nment  seeki ng t o puni sh an 

i ndi v i dual  pr oduce t he evi dence agai nst  hi m by i t s own 

i ndependent  l abor s,  r at her  t han by t he cr uel ,  s i mpl e expedi ent  

of  compel l i ng i t  f r om hi s own mout h. " 14  Because of  i t s  

                                                 
13 Mi r anda,  384 U. S.  at  460.    

14 I d.  
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f undament al  i mpor t ance,  " t he pr i v i l ege has consi st ent l y been 

accor ded a l i ber al  const r uct i on. " 15   

¶133 I n or der  t o honor  f ul l y  t he pr i v i l ege agai nst  sel f -

i ncr i mi nat i on,  Mi r anda r equi r es pol i ce t o i nf or m suspect s of  

bot h t he r i ght  t o s i l ence and t he r i ght  t o counsel ,  among ot her  

t hi ngs,  bef or e cust odi al  i nt er r ogat i on may occur .   Mi r anda,  384 

U. S.  at  479.   Al t hough t he r i ght  t o s i l ence i s a cr uci al  el ement  

of  t he pr i v i l ege agai nst  sel f - i ncr i mi nat i on,  t he Supr eme Cour t  

has conf i r med t hat  " addi t i onal  saf eguar ds ar e necessar y when t he 

accused asks f or  counsel . " 16 
                                                 

15 I d.  at  461.   

16 Edwar ds v.  Ar i zona,  451 U. S.  477,  484 ( 1981) .   

See al so Far e v.  Mi chael  C. ,  442 U. S.  707,  719 ( 1979) :  

Whet her  i t  i s  a mi nor  or  an adul t  who st ands accused,  
t he l awyer  i s t he one per son t o whom soci et y as a 
whol e l ooks as t he pr ot ect or  of  t he l egal  r i ght s of  
t hat  per son i n hi s deal i ngs wi t h t he pol i ce and t he 
cour t s.  For  t hi s r eason,  t he Cour t  f ashi oned i n 
Mi r anda t he r i gi d r ul e t hat  an accused' s r equest  f or  
an at t or ney i s per  se an i nvocat i on of  hi s Fi f t h 
Amendment  r i ght s,  r equi r i ng t hat  al l  i nt er r ogat i on 
cease.  

At  l east  one st at e has hel d t hat  once a suspect  i nvokes t he 
r i ght  t o counsel ,  he i s i ncapabl e of  wai v i ng t hat  r i ght  out s i de 
t he pr esence of  counsel .   See Peopl e v.  Cunni ngham,  400 
N. E. 2d 360 ( N. Y.  1980) .  

The i mpor t ance of  t he r i ght  t o counsel  i n Wi sconsi n i s 
evi denced by our  l egi s l at ur e' s cr i mi nal i z i ng t he deni al  of  
access t o an at t or ney f or  a per son i n cust ody i n cer t ai n 
s i t uat i ons.   See Wi s.  St at .  § 946. 75 ( " Whoever ,  whi l e hol di ng 
anot her  per son i n cust ody and i f  t hat  per son r equest s a named 
at t or ney,  deni es t hat  ot her  per son t he r i ght  t o consul t  and be 
advi sed by an at t or ney at  l aw at  per sonal  expense,  whet her  or  
not  such per son i s char ged wi t h a cr i me,  i s gui l t y of  a Cl ass A 
mi sdemeanor . " ) .   Wi sconsi n St at .  § 946. 75 i s not  i mpl i cat ed by 
t he f act s of  r ecor d i n t he pr esent  case.  
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¶134 Thi s cour t  shoul d i nt er pr et  and appl y t he Fi f t h 

Amendment  and t he r el evant  pr ecedent  wi t h t he goal  of  

mai nt ai ni ng,  r at her  t han shr i nki ng,  t he Fi f t h Amendment  r i ght  t o 

counsel .   Consi st ent  wi t h t he Uni t ed St at es Supr eme Cour t ' s  

decl ar at i on i n Mi r anda,  t hi s cour t  shoul d const r ue pr ecedent  i n 

f avor  of  pr ot ect i ng t he r i ght  t o counsel .   The maj or i t y f ai l s  at  

t hi s t ask.   

I I I  

¶135 The t hi r d r eason f or  my concl usi on i s t he pr agmat i c 

concer n t hat  under l i es t he r i ght  t o counsel  and j ust i f i es 

t r eat i ng an i nvocat i on of  t he r i ght  t o counsel  wi t h gr eat  

r espect .    

¶136 Al t hough t he Uni t ed St at es Supr eme Cour t  has st at ed 

t hat  vol unt ar y conf essi ons ar e " ' an unmi t i gat ed good, '  essent i al  

t o soci et y ' s compel l i ng i nt er est  i n f i ndi ng,  convi ct i ng,  and 

puni shi ng t hose who vi ol at e t he l aw, " 17 t he Cour t  has al so 

r ecogni zed t hat  " t he pr essur e of  cust odi al  i nt er r ogat i on i s so 

i mmense t hat  i t  ' can i nduce a f r i ght eni ngl y hi gh per cent age of  

peopl e t o conf ess t o cr i mes t hey never  commi t t ed. ' " 18  The 

pr esence of  counsel  i s  a saf eguar d agai nst  t he possi bi l i t y  of  

f al se conf essi ons.    

                                                 
17 Mar yl and v.  Shat zer ,  130 S.  Ct .  1213,  1222 ( 2010)  

( quot i ng McNei l  v.  Wi sconsi n,  501 U. S.  171,  181 ( 1991) ) .  

18 J. D. B.  v.  Nor t h Car ol i na,  131 S.  Ct .  2394,  2401 ( 2011)  
( quot i ng Cor l ey v.  Uni t ed St at es,  556 U. S.  303,  321 ( 2009)  
( c i t i ng St even A.  Dr i z i n & Ri char d A.  Leo,  The Pr obl em of  Fal se 
Conf essi ons i n t he Post - DNA Wor l d,  82 N. C.  L.  Rev.  891,  906- 07 
( 2004) ) )  ( c i t i ng Mi r anda,  384 U. S.  at  455 n. 23) .  
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¶137 When a f al se conf essi on l eads t o a wr ongf ul  

convi ct i on,  not  onl y i s t he wr ongf ul l y convi ct ed per son har med,  

but  so i s soci et y.   A wr ongf ul  convi ct i on enabl es t he gui l t y 

per son t o evade capt ur e and commi t  mor e cr i mes.   A wr ongf ul l y 

i mpr i soned i ndi v i dual  cost s t he t axpayer s subst ant i al  sums of  

money f or  t r i al ,  i ncar cer at i on,  and l at er  exoner at i on i n some 

cases.    

¶138 Fal se conf essi ons ar e,  unf or t unat el y,  unexcept i onal .   

Al most  a quar t er  of  t he appr oxi mat el y 2, 000 exoner at i ons st udi ed 

i n a 2012 r epor t  i nvol ved a def endant  who ei t her  f al sel y 

conf essed or  was f al sel y accused by a co- def endant  who 

conf essed. 19  Accor di ng t o r ecent  dat a f r om t he I nnocence 

Pr oj ect ,  appr oxi mat el y 25 per cent  of  wr ongf ul  convi ct i ons 

over t ur ned by DNA evi dence i n t he Uni t ed St at es have i nvol ved 

some f or m of  f al se conf essi on. 20  Wi sconsi n i s not  i mmune t o t he 

r i sk of  f al se conf essi ons and f al se convi ct i ons. 21   

                                                 
19 See Saumel  R.  Gr oss & Mi chael  Shaf f er ,  Nat i onal  Regi st r y 

of  Exoner at i ons,  Exoner at i ons i n t he Uni t ed St at es,  1989–2012 41 
( 2012) .  

20 See I nnocence Pr oj ect ,   Fal se Conf essi ons & Recor di ng of  
Cust odi al  I nt er r ogat i ons,  avai l abl e at  
ht t p: / / www. i nnocencepr oj ect . or g/ Cont ent / Fal se_Conf essi ons__Recor
di ng_Of _Cust odi al _I nt er r ogat i ons. php ( l ast  v i s i t ed June 29,  
2012) .  

21 Of  891 i ndi v i dual  exoner at i ons l i s t ed by t he 2012 st udy,  
Wi sconsi n had t he ei ght h hi ghest  number  of  any st at e,  wi t h 21 
exoner at i ons.  Saumel  R.  Gr oss & Mi chael  Shaf f er ,  Nat i onal  
Regi st r y of  Exoner at i ons,  Exoner at i ons i n t he Uni t ed St at es,  
1989–2012 35 ( 2012) .    



No.   2009AP2057- CR. ssa 

 

16 
 

¶139 For  t he r easons di scussed above,  I  concl ude t hat  t he 

maj or i t y er r s i n i t s appl i cat i on of  t he Fi f t h Amendment  i n t he 

pr esent  case.  

I V 

¶140 I n any event ,  even i f  I  agr eed wi t h t he maj or i t y ' s 

Fi f t h Amendment  anal ysi s,  whi ch I  do not ,  I  woul d r el y on t he 

Wi sconsi n Const i t ut i on t o r each a di f f er ent  r esul t .   As I  not ed 

i n my di ssent  i n Hanson,  t he Uni t ed St at es Supr eme Cour t  i n 

Mor an v.  Bur bi ne,  475 U. S.  at  428,  expr essl y i nvi t ed t he st at es 

t o pr omul gat e t hei r  own r ul es gover ni ng t he conduct  of  t hei r  

pol i ce of f i cer s t o pr ot ect  t he i ndi v i dual  r i ght s of  c i t i zens. 22  

Wi sconsi n shoul d accept  t hat  i nvi t at i on.    

¶141 As Just i ce Cr ooks not ed i n hi s di ssent  i n War d and as 

I  not ed i n Hanson,  we have ser i ous concer ns about  t he Uni t ed 

St at es Supr eme Cour t ' s  deci s i on i n Mor an.   The maj or i t y 

deci s i ons i n Hanson and War d unf or t unat el y pr ovi de an 

oppor t uni t y,  and per haps even an i ncent i ve,  f or  l aw enf or cement  

of f i cer s t o pr event  i ndi v i dual s f r om meani ngf ul l y exer ci s i ng t he 

Fi f t h Amendment  r i ght  agai nst  sel f - i ncr i mi nat i on and t he Fi f t h 

Amendment  r i ght  t o counsel  dur i ng cust odi al  i nt er r ogat i on.     

¶142 Li ke Uni t ed St at es Supr eme Cour t  Just i ce John Paul  

St evens'  di ssent i ng opi ni on i n Mor an,  I  concl ude t hat  al l owi ng 

l aw enf or cement  of f i cer s t o wi t hhol d f r om a suspect  t he f act  

t hat  an at t or ney has ar r i ved or  t o decei ve a suspect ' s at t or ney 

pl aces t he choi ce of  whet her  an at t or ney wi l l  be pr esent  dur i ng 

                                                 
22 St at e v.  Hanson,  136 Wi s.  2d 195,  220,  401 N. W. 2d 771 

( 1987)  ( Abr ahamson,  J. ,  di ssent i ng)  ( c i t i ng Mor an v.  Bur bi ne,  
475 U. S.  412,  428 ( 1986) ) .  
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quest i oni ng i n t he hands of  t he l aw enf or cement  of f i cer s,  not  

t he i ndi v i dual  bei ng quest i oned.   Thi s out come f l i es i n t he f ace 

of  t he Fi f t h Amendment  pr ot ect i ons t hat  Mi r anda was meant  t o 

enf or ce. 23  

¶143 Thi s cour t  shoul d r econsi der  i t s pr i or  deci s i ons 

r egar di ng t he obl i gat i on t hat  l aw enf or cement  of f i cer s have t o 

keep suspect s i nf or med of  an at t or ney' s avai l abi l i t y .   Thi s 

cour t  shoul d j oi n t he many st at e cour t s t hat  have r ej ect ed t he 

Uni t ed St at es Supr eme Cour t ' s  Mor an deci s i on and gr ant ed mor e 

                                                 
23 Mor an,  475 U. S.  at  453 ( St evens,  J. ,  di ssent i ng) .  
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r obust  const i t ut i onal  pr ot ect i ons t o t hei r  peopl e under  t hei r  

st at e const i t ut i ons or  l aws. 24  

¶144 For  t he r easons st at ed,  I  wr i t e separ at el y.  

                                                 
24 See,  e. g. ,  St at e v.  St oddar d,  537 A. 2d 446,  452 ( Conn.  

1988)  ( " [ A]  suspect  must  be i nf or med pr ompt l y of  t i mel y ef f or t s 
by counsel  t o r ender  per t i nent  l egal  assi st ance. " ) ;  Br yan v.  
St at e,  571 A. 2d 170,  176 ( Del .  1990)  ( " [ A]  pur por t ed wai ver  can 
never  sat i sf y a t ot al i t y of  t he c i r cumst ances anal ysi s when 
pol i ce do not  even i nf or m a suspect  t hat  hi s at t or ney seeks t o 
r ender  l egal  advi ce. " ) ;  Peopl e v.  McCaul ey,  645 N. E. 2d 923,  930 
( I l l .  1994)  ( " [ W] hen pol i ce,  pr i or  t o or  dur i ng cust odi al  
i nt er r ogat i on,  r ef use an at t or ney appoi nt ed or  r et ai ned t o 
assi st  a suspect  access t o t he suspect ,  t her e can be no knowi ng 
wai ver  of  t he r i ght  t o counsel  i f  t he suspect  has not  been 
i nf or med t hat  t he at t or ney was pr esent  and seeki ng t o consul t  
wi t h hi m. "  ( quot ed sour ce omi t t ed) ) ;  St at e v.  Reed,  627 
A. 2d 630,  643 ( 1993)  ( " [ W] hen,  t o t he knowl edge of  t he pol i ce,  
such an at t or ney i s pr esent  or  avai l abl e,  and t he at t or ney has 
communi cat ed a desi r e t o conf er  wi t h t he suspect ,  t he pol i ce 
must  make t hat  i nf or mat i on known t o t he suspect  bef or e cust odi al  
i nt er r ogat i on can pr oceed or  cont i nue. "  ( quot ed sour ce 
omi t t ed) ) ;  West  v.  Commonweal t h,  887 S. W. 2d 338,  343 ( Ky.  1994)  
( " [ T] her e i s no l ogi cal  basi s f or  di st i ngui shi ng bet ween an 
at t or ney r equest ed by an accused and an at t or ney r equest ed,  as 
i n t hi s case,  by a f ami l y member  on behal f  of  t he 
accused .  .  .  . " ) ;  Peopl e v.  Bender ,  551 N. W. 2d 71,  79 ( Mi ch.  
1996)  ( " [ I ] n or der  f or  a def endant  t o f ul l y compr ehend t he 
nat ur e of  t he r i ght  bei ng abandoned and t he consequences of  hi s 
deci s i on t o abandon i t ,  he must  f i r st  be i nf or med t hat  counsel ,  
who coul d expl ai n t he consequences of  a wai ver  deci s i on,  has 
been r et ai ned t o r epr esent  hi m. " ) ;  Denni s v.  St at e,  990 
P. 2d 277,  286 ( Okl a.  Cr i m.  App.  2001)  ( " [ C] ommon sense and 
f undament al  f ai r ness suggest  t he f act  of  t he at t or ney' s pr esence 
i s i mpor t ant  i nf or mat i on a suspect  woul d use i n det er mi ni ng 
whet her  t o wai ve or  i nvoke hi s r i ght s. " ) ;  Commonweal t h v.  
Mavr edaki s,  725 N. E. 2d 169,  179 ( Mass.  2000)  ( " When an at t or ney 
i dent i f i es hi msel f  or  her sel f  t o t he pol i ce as counsel  act i ng on 
a suspect ' s behal f ,  t he pol i ce have a dut y t o st op quest i oni ng 
and t o i nf or m t he suspect  of  t he at t or ney' s r equest  
i mmedi at el y. " ) ;  St at e v.  Roache,  803 A. 2d 572,  579 ( N. H.  2002)  
( " [ I ] nt er r ogat i ng of f i cer s have a dut y t o st op quest i oni ng t he 
suspect  and i nf or m t he suspect  t hat  t he at t or ney i s at t empt i ng 
t o cont act  hi m or  her . " ) .  
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