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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed and 

r emanded t o t he c i r cui t  cour t .    

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a publ i shed 

deci s i on of  t he cour t  of  appeal s1 r ever si ng t he ci r cui t  cour t ' s2 

or der  gr ant i ng Br ad For bush' s ( For bush)  mot i on t o suppr ess 

st at ement s he made dur i ng a pol i ce i nt er r ogat i on.   The cent r al  

i ssue pr esent ed i s whet her  t he Uni t ed St at es Supr eme Cour t ' s 

deci s i on i n Mont ej o v.  Loui s i ana,  556 U. S.  __,  129 S.  Ct .  2079 

                                                 
1 St at e v.  For bush,  2010 WI  App 11,  323 Wi s.  2d 258,  779 

N. W. 2d 476.  

2 The Honor abl e Ter ence T.  Bour ke of  Sheboygan Count y 
pr esi ded.  
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( 2009) ,  r equi r es us t o over r ul e Wi sconsi n pr ecedent  t hat  

est abl i shed t he par amet er s of  a char ged def endant ' s r i ght  t o 

counsel  i n Wi sconsi n when a def endant ,  who has af f i r mat i vel y 

i nvoked hi s const i t ut i onal  r i ght  t o counsel  by r et ai ni ng and 

r ecei v i ng t he ser vi ces of  counsel  on pendi ng char ges,  i s  

subj ect ed t o quest i oni ng by l aw enf or cement .    

¶2 For bush cont ends t hat  hi s r i ght  t o counsel  under  t he 

Si xt h Amendment  of  t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  

Sect i on 7 of  t he Wi sconsi n Const i t ut i on was vi ol at ed by pol i ce 

i nt er r ogat i on because he had af f i r mat i vel y i nvoked hi s r i ght  t o 

counsel  and counsel  was not  pr esent  when he was asked t o wai ve 

t he r i ght  he pr evi ousl y i nvoked.   I  agr ee.   For  t he r easons 

di scussed bel ow,  I  concl ude t hat  i n t he f act ual  cont ext  her ei n 

pr esent ed,  Mont ej o does not  sanct i on t he i nt er r ogat i on t hat  

occur r ed.   We so concl ude because For bush' s r i ght  t o counsel  

under  t he f eder al  or  st at e const i t ut i on had at t ached and was 

i nvoked af f i r mat i vel y by For bush bef or e t he i nvest i gat or ' s 

quest i oni ng was i ni t i at ed.   I  al so concl ude t hat  t he c i r cui t  

cour t ' s  f i ndi ng t hat  t he i nvest i gat or  knew For bush had secur ed 

l egal  counsel  f or  t he pendi ng char ges i s not  c l ear l y er r oneous.   

Fur t her mor e,  For bush was not  r equi r ed t o " r e- i nvoke"  hi s r i ght  

t o counsel  when t he i nvest i gat or  i ni t i at ed i nt er r ogat i on.   



No.  2008AP3007- CR   

 

3 
 

Accor di ngl y,  For bush' s st at ement s must  be suppr essed,  and we 

r ever se t he deci s i on of  t he cour t  of  appeal s. 3   

I .   BACKGROUND 

¶3 On May 8,  2008,  t he St at e of  Wi sconsi n f i l ed a 

cr i mi nal  compl ai nt  agai nst  For bush char gi ng hi m wi t h at t empt ed 

second- degr ee sexual  assaul t  and f al se i mpr i sonment .   A war r ant  

was i ssued f or  hi s ar r est .   For bush was ar r est ed i n Mi chi gan and 

made a cour t  appear ance t her e wi t h an at t or ney he r et ai ned f or  

t hese char ges.   Hi s br ot her ,  Scot t  For bush,  a l i censed Mi chi gan 

at t or ney ( At t or ney For bush) ,  pr ovi ded l egal  r epr esent at i on t o 

For bush.   Wi t h t he advi ce of  counsel ,  For bush wai ved ext r adi t i on 

pr oceedi ngs.   He was t r anspor t ed t o Wi sconsi n i n t he ear l y 

mor ni ng hour s of  May 16,  2008.   The St at e st i pul at ed t hat  t he 

di st r i ct  at t or ney' s of f i ce was not i f i ed t hat  For bush was 

r epr esent ed by counsel  pr i or  t o Det ect i ve Cor y Nor l ander ' s 

( Nor l ander )  i nt er r ogat i on of  For bush.   At t or ney For bush,  as 

For bush' s l awyer  f or  t he pendi ng char ges,  had cont act  wi t h 

Det ect i ve Et han Weber ,  of  t he Sheboygan Count y Sher i f f ' s  

Depar t ment .  

                                                 
3 Chi ef  Just i ce Shi r l ey S.  Abr ahamson,  j oi ned by Just i ce Ann 

Wal sh Br adl ey i n an opi ni on based on r easoni ng t hat  di f f er s f r om 
t hat  empl oyed her ei n,  concur s i n concl udi ng t hat  For bush' s 
Ar t i c l e I ,  Sect i on 7 r i ght  t o counsel  was vi ol at ed and t hat  hi s 
st at ement s t o Nor l ander  must  be suppr essed;  Just i ce Davi d T.  
Pr osser ,  i n a separ at e opi ni on based on r easoni ng t hat  di f f er s 
f r om t hat  empl oyed her ei n and t hat  empl oyed by Chi ef  Just i ce 
Abr ahamson,  concur s i n concl udi ng t hat  For bush' s st at ement s t o 
Nor l ander  must  be suppr essed;  Just i ce N.  Pat r i ck  Cr ooks,  Just i ce 
Annet t e Ki ngsl and Zi egl er  and Just i ce Mi chael  J.  Gabl eman 
di ssent  and have f i l ed di ssent i ng opi ni ons.  
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¶4 On t he mor ni ng of  May 16,  For bush was quest i oned by 

Nor l ander ,  al so of  t he Sheboygan Count y Sher i f f ' s  Depar t ment .   

Nor l ander  had r evi ewed Det ect i ve Weber ' s r epor t s pr i or  t o hi s 

i nt er r ogat i on of  For bush.   The i nt er r ogat i on was vi deot aped.   

Nor l ander  r ead For bush t he Mi r anda4 war ni ngs.   Af t er  28 mi nut es 

of  i nqui r y r egar di ng whet her  For bush was wi l l i ng t o wai ve hi s 

r i ght  t o have counsel  pr esent ,  Nor l ander  r epeat edl y t ol d For bush 

t hat  he woul d l i ke t o hear  hi s  s i de of  t he st or y;  t hat  i t  was 

usual l y bet t er  i f  l aw enf or cement  knew bot h s i des of  t he st or y;  

t hat  Nor l ander  knew onl y one si de of  t he st or y,  but  t hat  he 

coul d not  hear  For bush' s s i de unl ess For bush si gned t he wai ver  

of  r i ght s f or m.   For bush subsequent l y gave a ver bal  wai ver  and 

compl et ed a wai ver  of  r i ght s f or m.   Thr oughout  t he r emi nder  of  

t he i nt er r ogat i on,  For bush made pot ent i al l y  i ncr i mi nat i ng 

st at ement s.   

¶5 I mmedi at el y f ol l owi ng t he i nt er r ogat i on,  For bush was 

t aken t o hi s i ni t i al  appear ance.   At t or ney Rebecca Cof f ee,  an 

at t or ney wi t h t he Mast ant uono Law Of f i ce,  who t oget her  wi t h 

At t or ney For bush has r epr esent ed For bush on t hese char ges 

t hr oughout  t hi s case,  was pr esent  at  t he i ni t i al  hear i ng.    

¶6 Bef or e t r i al ,  For bush moved t o suppr ess hi s st at ement s 

t o Nor l ander  on t he gr ounds t hat  hi s r i ght  t o counsel  was 

vi ol at ed5 because he was r epr esent ed by counsel  on t hese char ges 

                                                 
4 Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .  

5 For bush al so ar gued t hat  t her e was a Fi f t h Amendment  
v i ol at i on,  but  t he c i r cui t  cour t ' s  Fi f t h Amendment  hol di ng i s 
not  on appeal .   
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at  t he t i me of  t he i nt er r ogat i on.   Speci f i cal l y,  For bush 

asser t ed t hat  he was r epr esent ed bot h by At t or ney For bush,  a 

Mi chi gan at t or ney,  and by At t or ney Cr ai g Mast ant uono,  a 

Wi sconsi n at t or ney,  at  t he t i me of  hi s i nt er r ogat i on. 6  Because 

of  hi s r epr esent at i on by counsel  on t hese char ges and because he 

had been f or mal l y char ged,  For bush ar gued t hat  any st at ement s 

el i c i t ed by Nor l ander  v i ol at ed hi s Si xt h Amendment  and Ar t i c l e 

I ,  Sect i on 7 r i ght  t o counsel .    

¶7 The ci r cui t  cour t  f ound t hat  l aw enf or cement  knew 

For bush was r epr esent ed by counsel  on t he pendi ng char ges and 

concl uded t hat  t he St at e had vi ol at ed For bush' s Si xt h Amendment  

r i ght  t o counsel .   The ci r cui t  cour t  gr ant ed For bush' s mot i on,  

bar r i ng t he St at e f r om i nt r oduci ng For bush' s st at ement s t o 

Nor l ander .   

¶8 The St at e appeal ed and t he cour t  of  appeal s  r ever sed 

t he suppr essi on or der .   St at e v.  For bush,  2010 WI  App 11,  ¶2,  

323 Wi s.  2d 258,  779 N. W. 2d 476.   The cour t  of  appeal s concl uded 

t hat  somet i me af t er  t he c i r cui t  cour t ' s  deci s i on,  t he Uni t ed 

St at es Supr eme Cour t  i n Mont ej o over r ul ed Mi chi gan v.  Jackson,  

475 U. S.  625 ( 1986) ,  and hel d t hat  t he Si xt h Amendment  does not  

pr event  pol i ce f r om quest i oni ng char ged and r epr esent ed 

def endant s.   For bush,  323 Wi s.  2d 258,  ¶2.   Because t he cour t  of  

appeal s concl uded t hat  t he c i r cui t  cour t ' s  hol di ng was based 

ent i r el y on t hi s cour t ' s  concl usi ons i n St at e v.  Dagnal l ,  2000 

                                                 
6 At t or ney Mast ant uono has cont i nued t o r epr esent  For bush 

t hr oughout  t hi s appeal .  
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WI  82,  236 Wi s.  2d 339,  612 N. W. 2d 680,  and t hat  Dagnal l  was 

ef f ect i vel y over r ul ed by Mont ej o,  t he cour t  of  appeal s r ever sed 

t he ci r cui t  cour t ' s  suppr essi on or der .   For bush,  323 Wi s.  2d 

258,  ¶¶2,  13.  

¶9 We gr ant ed r ev i ew and now r ever se t he cour t  of  

appeal s.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶10 At  i ssue i s whet her  t he Uni t ed St at es Supr eme Cour t ' s  

deci s i on i n Mont ej o r equi r es us t o over r ul e Wi sconsi n l aw t hat  

est abl i shed t he par amet er s of  a def endant ' s r i ght  t o counsel  

af t er  he has af f i r mat i vel y i nvoked hi s Si xt h Amendment  r i ght  t o 

counsel  by r et ai ni ng and r ecei v i ng t he ser vi ces of  counsel  on 

t he pendi ng char ges.   Thi s i ssue " i nvol ves t he appl i cat i on of  

const i t ut i onal  pr i nci pl es t o hi s t or i cal  f act s. "   St at e v.  Hoppe,  

2003 WI  43,  ¶34,  261 Wi s.  2d 294,  661 N. W. 2d 407.   We have 

adopt ed a t wo- par t  st andar d of  r evi ew f or  quest i ons of  

const i t ut i onal  f act .   I d.   We uphol d t he c i r cui t  cour t ' s  

f i ndi ngs of  hi s t or i cal  or  evi dent i ar y f act  unl ess t hey ar e 

c l ear l y er r oneous.   St at e v.  Ar i as,  2008 WI  84,  ¶12,  311 Wi s.  2d 

358,  752 N. W. 2d 748.   We r evi ew i ndependent l y t he appl i cat i on of  

const i t ut i onal  pr i nci pl es t o t he f act s f ound.   St at e v.  War d,  

2009 WI  60,  ¶17,  318 Wi s.  2d 301,  767 N. W. 2d 236.  

B.   Ri ght  t o Counsel  

¶11 On appeal ,  For bush ar gues t hat  t he i nt er r ogat i on by 

Nor l ander  v i ol at ed hi s r i ght  t o counsel .   For bush cont ends t hat  

he i nvoked hi s r i ght  t o counsel  under  t he Si xt h Amendment  of  t he 
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Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 7 of  t he 

Wi sconsi n Const i t ut i on when he af f i r mat i vel y r equest ed and 

r ecei ved r epr esent at i on of  counsel ,  At t or ney For bush and t he 

Mast ant uono Law Of f i ce,  f or  t hese char ges.   Accor di ngl y,  For bush 

ar gues t hat  he was r epr esent ed by counsel  when Nor l ander  

quest i oned hi m and t hat  t he St at e was awar e of  t hi s  

r epr esent at i on.   The St at e cont ends t hat  Mont ej o has r emoved t he 

r est r i ct i ons on quest i oni ng a r epr esent ed def endant  unl ess he 

r equest s counsel  at  t he t i me of  quest i oni ng.    

¶12 I  begi n my di scussi on wi t h t he f r amewor k f or  t he r i ght  

t o counsel  t hat  has been empl oyed dur i ng i nt er pr et at i ons of  t he 

Uni t ed St at es and Wi sconsi n Const i t ut i ons,  i n or der  t o show t he 

cont our s of  t he r i ght  when For bush was i nt er r ogat ed.   I  t hen 

exami ne t he r ul e of  l aw est abl i shed by t he Supr eme Cour t ' s  

deci s i on i n Mont ej o.   Fi nal l y,  I  di scuss t he cur r ent  v i abi l i t y  

of  t he pr e- Mont ej o st andar ds i n Wi sconsi n and appl y t he 

appl i cabl e l aw t o For bush.   

a.   Gener al  f r amewor k 

¶13 The Si xt h Amendment  guar ant ees t hat  " t he accused shal l  

enj oy .  .  .  t he Assi st ance of  Counsel  f or  hi s def ence. "7  

                                                 
7 I n f ul l ,  t he Si xt h Amendment  r eads:   

I n al l  cr i mi nal  pr osecut i ons,  t he accused shal l  
enj oy t he r i ght  t o a speedy and publ i c t r i al ,  by an 
i mpar t i al  j ur y of  t he St at e and di st r i ct  wher ei n t he 
cr i me shal l  have been commi t t ed,  whi ch di st r i ct  shal l  
have been pr evi ousl y ascer t ai ned by l aw,  and t o be 
i nf or med of  t he nat ur e and cause of  t he accusat i on;  t o 
be conf r ont ed wi t h t he wi t nesses agai nst  hi m;  t o have 
compul sor y pr ocess f or  obt ai ni ng wi t nesses i n hi s 
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Si mi l ar l y,  Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on 

guar ant ees t hat  " [ i ] n al l  cr i mi nal  pr osecut i ons t he accused 

shal l  enj oy t he r i ght  t o be hear d by hi msel f  and counsel . " 8  The 

r i ght  t o counsel  i s  a f undament al  r i ght  guar ant eed t o cr i mi nal  

def endant s i n t hi s count r y.   Johnson v.  Zer bst ,  304 U. S.  458,  

462 ( 1938) .   The Uni t ed St at es Supr eme Cour t  has decl ar ed t hat  

t he r i ght  t o counsel :   

i s  one of  t he saf eguar ds of  t he Si xt h Amendment  deemed 
necessar y t o i nsur e f undament al  human r i ght s of  l i f e 
and l i ber t y.  .  .  .   I t  embodi es a r eal i st i c 
r ecogni t i on of  t he obvi ous t r ut h t hat  t he aver age 
def endant  does not  have t he pr of essi onal  l egal  ski l l  
t o pr ot ect  hi msel f  when br ought  bef or e a t r i bunal  wi t h 
power  t o t ake hi s l i f e or  l i ber t y,  wher ei n t he 

                                                                                                                                                             
f avor ,  and t o have t he Assi st ance of  Counsel  f or  hi s 
def ence.   

U. S.  Const .  amend.  VI .  

The Supr eme Cour t  appl i ed t he Si xt h Amendment  r i ght  t o 
counsel  t o t he st at es t hr ough i ncor por at i on by t he Due Pr ocess 
Cl ause of  t he Four t eent h Amendment  i n Gi deon v.  Wai nwr i ght ,  372 
U. S.  335 ( 1963) .  

8 I n f ul l ,  Ar t i c l e I ,  Sect i on 7,  " Ri ght s of  accused, "  r eads:   

I n al l  cr i mi nal  pr osecut i ons t he accused shal l  
enj oy t he r i ght  t o be hear d by hi msel f  and counsel ;  t o 
demand t he nat ur e and cause of  t he accusat i on agai nst  
hi m;  t o meet  t he wi t nesses f ace t o f ace;  t o have 
compul sor y pr ocess t o compel  t he at t endance of  
wi t nesses i n hi s behal f ;  and i n pr osecut i ons by 
i ndi ct ment ,  or  i nf or mat i on,  t o a speedy publ i c t r i al  
by an i mpar t i al  j ur y of  t he count y or  di st r i ct  wher ei n 
t he of f ense shal l  have been commi t t ed;  whi ch count y or  
di st r i ct  shal l  have been pr evi ousl y ascer t ai ned by 
l aw.  

Wi s.  Const .  ar t .  I ,  § 7.  
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pr osecut i on i s pr esent ed by exper i enced and l ear ned 
counsel .  

I d.  at  462- 63.   The Si xt h Amendment  " guar ant ees t he accused 

.  .  .  t he r i ght  t o r el y on counsel  as a ' medi um'  bet ween hi m and 

t he St at e. "   Mai ne v.  Moul t on,  474 U. S.  159,  176 ( 1985) .   " The 

r i ght  t o t he assi st ance of  counsel  guar ant eed by t he Si xt h and 

Four t eent h Amendment s i s i ndi spensabl e t o t he f ai r  

admi ni st r at i on of  our  adver sar i al  syst em of  cr i mi nal  j ust i ce. "   

I d.  at  168- 69.    

¶14 I t  i s  i mpor t ant  t o not e t hat  " [ o] nce t he r i ght  t o 

counsel  has at t ached and been asser t ed,  t he St at e must  of  cour se 

honor  i t . "   I d.  at  170.   " [ T] he pr osecut or  and pol i ce have an 

af f i r mat i ve obl i gat i on not  t o act  i n a manner  t hat  c i r cumvent s 

and t her eby di l ut es t he pr ot ect i on af f or ded by t he r i ght  t o 

counsel . "   I d.  at  171.   I n Moul t on,  t he r i ght  t o counsel  was 

i nvoked by t he appear ance of  Moul t on and hi s at t or ney bef or e t he 

Mai ne Super i or  Cour t  f or  Wal do Count y,  wher e a pl ea of  not  

gui l t y t o t he cr i mes char ged was ent er ed.   I d.  at  162.    

¶15 Gener al l y,  t he r i ght  t o counsel  under  t he Si xt h 

Amendment  and Ar t i c l e I ,  Sect i on 7 " ' at t aches onl y at  or  af t er  

t he t i me t hat  adver sar y j udi c i al  pr oceedi ngs have been i ni t i at ed 

agai nst  [ a def endant ] . ' " 9  Uni t ed St at es v.  Gouvei a,  467 U. S.  

180,  187 ( 1984)  ( quot i ng Ki r by v.  I l l i noi s,  406 U. S.  682,  688 

( 1972) ) ;  St at e v.  Sanchez,  201 Wi s.  2d 219,  226,  548 N. W. 2d 69 

( 1996)  ( concl udi ng t hat  t he Ar t i c l e I ,  Sect i on 7 r i ght  t o 

                                                 
9 Cf . ,  Escobedo v.  I l l i noi s,  378 U. S.  478 ( 1964) .  
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counsel  does not  cr eat e a r i ght  di f f er ent  f r om t he Si xt h 

Amendment  r i ght  t o counsel ) .    

¶16 The Si xt h Amendment  r i ght  t o counsel  ext ends t o al l  

" cr i t i cal  st ages"  of  t he cr i mi nal  pr oceedi ngs,  i ncl udi ng t he 

per i od pr i or  t o t r i al .   Uni t ed St at es v.  Wade,  388 U. S.  218,  

227- 28 ( 1967) .   Thi s i s par t i cul ar l y i mpor t ant  because pr et r i al  

pr oceedi ngs " ' mi ght  wel l  set t l e t he accused' s f at e and r educe 

t he t r i al  i t sel f  t o a mer e f or mal i t y. ' "   Moul t on,  474 U. S.  at  

170 ( quot i ng Wade,  388 U. S.  at  224) .   As a gener al  r ul e,  " [ t ] he 

r i ght  t o counsel  under  t he Si xt h Amendment  ar i ses af t er  

adver sar y j udi c i al  pr oceedi ngs have been i ni t i at ed——i n 

Wi sconsi n,  by t he f i l i ng of  a cr i mi nal  compl ai nt  or  t he i ssuance 

of  an ar r est  war r ant . "   Dagnal l ,  236 Wi s.  2d 339,  ¶30.   Once a 

cr i mi nal  compl ai nt  or  an ar r est  war r ant  has been i ssued,  t he 

r i ght  t o counsel  at t aches.   I d. ,  ¶32.    

¶17 Pr i or  t o char gi ng,  t he r i ght  t o counsel  dur i ng i n-

cust ody pol i ce quest i oni ng i s af f or ded under  t he Fi f t h Amendment  

and Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on.   Bot h 

t he Supr eme Cour t  and t hi s cour t  have hel d t hat  under  t he Fi f t h 

Amendment ,  a suspect  must  unequi vocal l y and unambi guousl y 

r equest  counsel  bef or e pol i ce ar e r equi r ed t o cease quest i oni ng.   

See Davi s v.  Uni t ed St at es,  512 U. S.  452,  459 ( 1994) ;  St at e v.  

Jenni ngs,  2002 WI  44,  ¶44,  252 Wi s.  2d 228,  647 N. W. 2d 142. 10   

                                                 
10 Jenni ngs al so addr essed Ar t i c l e I ,  Sect i on 8 of  t he 

Wi sconsi n Const i t ut i on and chose t o i nt er pr et  i t  consi st ent  wi t h 
t he Supr eme Cour t ' s  i nt er pr et at i on of  t he Fi f t h Amendment  of  t he 
Uni t ed St at es Const i t ut i on.   St at e v.  Jenni ngs,  2002 WI  44,  ¶40 
& n. 8,  252 Wi s.  2d 228,  647 N. W. 2d 142.  
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¶18 As wi t h t he Fi f t h Amendment  r i ght  t o counsel ,  t he 

Si xt h Amendment  r i ght  t o counsel  t hat  has at t ached wi t h t he 

f i l i ng of  a cr i mi nal  compl ai nt  or  t he i ssuance of  an ar r est  

war r ant  i s not  aut omat i cal l y i nvoked when such a def endant  i s 

quest i oned by t he pol i ce.   Consequent l y,  pol i ce quest i oni ng of  a 

char ged def endant  i s not  aut omat i cal l y pr ohi bi t ed.   Rat her ,  t o 

have a val i d c l ai m t hat  one' s const i t ut i onal  r i ght s have been 

vi ol at ed,  a char ged def endant  must  show t hat  he i nvoked hi s 

r i ght  t o counsel .   McNei l  v.  Wi sconsi n,  501 U. S.  171,  175- 79 

( 1991) .    

¶19 Dagnal l  descr i bed some ci r cumst ances under  whi ch a 

char ged def endant  may i nvoke hi s r i ght  t o counsel . 11  I n Dagnal l ,  

t he Dane Count y Di st r i ct  At t or ney' s of f i ce i ssued a cr i mi nal  

compl ai nt  char gi ng Dagnal l  wi t h homi ci de.   Dagnal l ,  236 Wi s.  2d 

339,  ¶5.   Shor t l y t her eaf t er ,  Dagnal l  was ar r est ed i n Fl or i da.   

I d.    

¶20 On t he same day t hat  Dagnal l  was ar r est ed,  At t or ney 

James H.  Conner s del i ver ed a l et t er  t o t he Dane Count y Sher i f f ' s  

Depar t ment  i nf or mi ng t hem t hat  he had been r et ai ned t o r epr esent  

Dagnal l  on t he pendi ng char ges,  and t hat  he di d not  want  Dagnal l  

quest i oned by anyone about  t he homi ci de.   I d. ,  ¶6.   The next  day 

                                                 
11 I n Dagnal l ,  t he i ssue of  whet her  Dagnal l  had i nvoked hi s  

r i ght  t o counsel  under  t he Wi sconsi n Const i t ut i on was not  r ai sed 
and t her ef or e,  t hi s cour t  di d not  di r ect l y addr ess i t .   But  
r at her ,  Dagnal l  i nt er pr et ed t he l aw r el at i ve t o a char ged 
def endant  t hr ough r ef er ence t o past  Si xt h Amendment  
i nt er pr et at i ons.   St at e v.  Dagnal l ,  2000 WI  82,  ¶28 n. 7,  236 
Wi s.  2d 339,  612 N. W. 2d 680.  
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t wo det ect i ves f r om Dane Count y went  t o Fl or i da and quest i oned 

Dagnal l .   I d. ,  ¶7.   They quest i oned hi m on t hr ee separ at e 

occasi ons i n whi ch Dagnal l  made i ncr i mi nat i ng st at ement s. 12  I d. ,  

¶¶10- 13.   Whi l e t al k i ng wi t h t he det ect i ves,  Dagnal l  ment i oned 

hi s at t or ney mor e t han once.   Fi r st ,  pr i or  t o quest i oni ng,  he 

t ol d t he det ect i ves,  " My l awyer  t ol d me t hat  I  shoul dn' t  t al k t o 

you guys. "   I d. ,  ¶9.   Whi l e bei ng t r anspor t ed t o t he Dane Count y 

j ai l ,  he al so t ol d t he det ect i ves t hat  hi s l awyer  " woul d be mad 

at  hi m f or  speaki ng"  t o t hem.   I d. ,  ¶13.   Fi nal l y,  when t he 

det ect i ves appr oached Dagnal l  at  t he Dane Count y j ai l ,  Dagnal l  

asked whet her  At t or ney Conner s knew Dagnal l  was back i n t own and 

when t he det ect i ves sai d t hat  t hey di d not  know,  t he of f i cer s 

r ecal l ed t hat  Dagnal l  sai d t hat  " i t  woul d pr obabl y be best  t o 

have hi s at t or ney pr esent . "   I d. ,  ¶14.   The det ect i ves ceased 

al l  quest i oni ng at  t hat  poi nt .   I d.    

¶21 As par t  of  our  di scussi on i n Dagnal l ,  we r evi ewed t he 

modes by whi ch an accused may i nvoke hi s r i ght  t o counsel ,  

t her eby mandat i ng t he cessat i on of  quest i oni ng by t he pol i ce.   

Af t er  t hor ough consi der at i on of  Supr eme Cour t  pr ecedent ,  we 

concl uded " t hat  a char ged def endant  i n cust ody who does not  have 

counsel  must  i nvoke,  asser t ,  or  exer ci se t he r i ght  t o counsel  t o 

pr event  i nt er r ogat i on. "   I d. ,  ¶48.   We went  on,  however ,  t o 

di st i ngui sh a cr i mi nal  def endant  who has an at t or ney:   " We do 

not ,  however ,  .  .  .  r equi r e an accused def endant  who has an 

                                                 
12 The det ect i ves r ead Dagnal l  hi s  Mi r anda war ni ngs on each 

occasi on bef or e t hey quest i oned hi m.   I d. ,  ¶¶10,  12.   
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at t or ney f or  t he cr i me char ged t o show t he same di l i gence as a 

def endant  wi t hout  an at t or ney. "   I d. ,  ¶49.   We summar i zed t he 

r ul e as f ol l ows:  

The Si xt h Amendment  r i ght  t o counsel  does not  at t ach 
unt i l  t he i ni t i at i on of  cr i mi nal  char ges.   I t  t hen 
at t aches f or  t hose speci f i c  char ges.   The r i ght  must  
be " i nvoked"  by t he accused t o t er mi nat e pol i ce 
quest i oni ng bef or e an at t or ney has been r et ai ned 
.  .  .  .   

Af t er  an at t or ney r epr esent s t he def endant  on 
par t i cul ar  char ges,  t he accused may not  be quest i oned 
about  t he cr i mes char ged i n t he absence of  an 
at t or ney.   The aut hor i t i es must  assume t hat  t he 
accused does not  i nt end t o wai ve t he const i t ut i onal l y  
guar ant eed r i ght  t o t he assi st ance of  counsel .    

I d. ,  ¶¶52- 53.    

¶22 We cl ar i f i ed t hat  t he r i ght  t o counsel  was not  

v i ol at ed when a r epr esent ed def endant  makes an " unguar ded 

out bur st "  or  hi msel f  i ni t i at es t he cont act  wi t h t he pol i ce.   

I d. ,  ¶54.   Mor eover ,  we poi nt ed out  t hat  an addi t i onal  

consi der at i on i n t hi s anal ysi s i s whet her  t he pol i ce have 

knowl edge t hat  t he accused has obt ai ned r epr esent at i on.   I d. ,  

¶51.   We expl ai ned t hat  " [ t ] o r equi r e an accused per son t o 

asser t  t he r i ght  t o counsel  af t er  t he accused has counsel  woul d 

i nvi t e t he gover nment  t o embar k on a per si st ent  campai gn of  

over t ur es and bl andi shment s t o i nduce t he accused i nt o gi v i ng up 

hi s r i ght s. "   I d. ,  ¶59.    

¶23 The quest i on of  whet her  an accused def endant  act ual l y  

i nvoked hi s r i ght  t o counsel  was addr essed i n Smi t h v.  I l l i noi s,  

469 U. S.  91 ( 1984) .   Ther e,  t he Supr eme Cour t  concl uded t hat  t he 

def endant ' s st at ement  " I ' d l i ke t o do t hat [ , ] "  upon bei ng t ol d 
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t hat  he had t he r i ght  have an at t or ney pr esent ,  was suf f i c i ent  

t o i nvoke t he r i ght  t o counsel .   I d.  at  96.   The Cour t  expl ai ned 

t hat  not hi ng i n Smi t h' s i nvocat i on " r easonabl y woul d have 

suggest ed equi vocat i on. "   I d.  at  97.   The Cour t  al so concl uded 

t hat  st at ement s made af t er  Smi t h' s i nvocat i on of  hi s r i ght  t o 

counsel  coul d not  be used t o def eat  t hat  r i ght  once i t  was 

i nvoked.   I d.    

¶24 As t he Cour t  expl ai ned by quot i ng t he t r i al  cour t ,  " a 

st at ement  ei t her  i s such an asser t i on of  t he r i ght  t o counsel  or  

i t  i s  not . "   I d.  at  97- 98 ( br acket s omi t t ed) .   I n Davi s,  t he 

Cour t  r el i ed on t he r easoni ng of  Smi t h t o " det er mi ne whet her  

[ an]  accused act ual l y i nvoked hi s r i ght  t o counsel . "   Davi s,  512 

U. S.  at  458 ( quot i ng Smi t h,  469 U. S.  at  95) .   The Supr eme Cour t  

expl ai ned t hat  whet her  a def endant  has i nvoked hi s r i ght  t o 

counsel  i s  an " obj ect i ve i nqui r y. "   I d.  at  458- 59.   The Cour t  

not ed t hat  such an obj ect i ve i nqui r y " ' r equi r es,  at  a mi ni mum,  

some st at ement  t hat  can r easonabl y be const r ued t o be an 

expr essi on of  a desi r e f or  t he assi st ance of  an at t or ney. ' "   I d.  

( quot i ng McNei l ,  501 U. S.  at  178) .   

¶25 The Cour t  i n Smi t h al so di scussed t he di f f er ence 

bet ween i nvoki ng t he r i ght  t o counsel  and t he wai ver  of  t hat  

r i ght ,  concl udi ng t hat  " a val i d wai ver  ' cannot  be est abl i shed by 

showi ng onl y t hat  [ t he accused]  r esponded t o f ur t her  pol i ce-

i ni t i at ed cust odi al  i nt er r ogat i on. ' "   Smi t h,  469 U. S.  at  98 

( quot i ng Edwar ds v.  Ar i zona,  451 U. S.  477,  484 ( 1981) ) .    

¶26 A char ged def endant  may i nvoke hi s Si xt h Amendment  

r i ght  t o counsel  at  an ext r adi t i on pr oceedi ng,  even t hough i t  i s  
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a separ at e pr oceedi ng f r om t he cr i mi nal  act i on f or  whi ch 

ext r adi t i on i s sought .   See Peopl e v.  Maust ,  576 N. E. 2d 965,  971 

( I l l .  App.  1 Di st .  1991)  ( concl udi ng t hat  Maust  i nvoked hi s 

Si xt h Amendment  r i ght  t o counsel  f or  pendi ng char ges when he 

r equest ed counsel  dur i ng a hear i ng wher e he wai ved f or mal  

ext r adi t i on) ;  see al so St at e v.  Mar ch,  2011 WL 332327,  at  * 25 

( Tenn.  Cr i m.  App.  Jan.  27,  2011)  ( concl udi ng t hat  Mar ch i nvoked 

hi s Si xt h Amendment  r i ght  t o counsel  by r et ai ni ng counsel  bef or e 

he was r et ur ned f r om Cal i f or ni a t o Tennessee) .    

b.   The ef f ect  of  Mont ej o 

¶27 The St at e now ur ges t hat  we over r ul e Dagnal l ' s  

concl usi on t hat  t he wai ver  of  t he r i ght  t o counsel  by a char ged 

def endant  who has af f i r mat i vel y i nvoked hi s r i ght  t o counsel  by 

secur i ng t he ser vi ces of  an at t or ney f or  t he cr i mes char ged i s 

i nval i d unl ess t he def endant  i ni t i at es t he cont act  wi t h t he 

pol i ce.   The St at e' s ar gument  i s  based on t he 2009 Supr eme Cour t  

deci s i on i n Mont ej o;  however ,  Mont ej o does not  r equi r e t he 

r esul t  t hat  t he St at e seeks.   Mont ej o deci ded onl y t hat  cour t s 

need not  " pr esume t hat  such a wai ver  i s i nval i d under  cer t ai n 

c i r cumst ances. "   Mont ej o,  556 U. S.  at  ___,  129 S.  Ct .  at  2085.   

The " cer t ai n c i r cumst ances"  of  Mont ej o wer e a char ged def endant  

f or  whom t he Si xt h Amendment  r i ght  t o counsel  had at t ached and 

who was r epr esent ed.   However ,  t he Cour t  concl uded t hat  i t  

shoul d not  pr esume t hat  Mont ej o had act ual l y i nvoked hi s Si xt h 

Amendment  r i ght  t o counsel ,  s i mpl y f r om t he f act  t hat  he was 

r epr esent ed.   Accor di ngl y,  t he Supr eme Cour t  r emanded t he case 

t o t he t r i al  cour t  t o det er mi ne whet her  Mont ej o had act ual l y 
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i nvoked hi s Si xt h Amendment  r i ght  t o counsel  such t hat  t he 

pr ot ect i ons of  Edwar ds woul d appl y.   I d.  at  2091- 92.  

¶28 Mont ej o was char ged wi t h f i r st - degr ee mur der  and at  

hi s 72- hour  hear i ng,  t he Loui s i ana t r i al  cour t  or der ed t he 

Of f i ce of  I ndi gent  Def ender  t o r epr esent  hi m.   I d.  at  2082.   

Mont ej o di d not  af f i r mat i vel y r equest  and r et ai n counsel  f or  t he 

cr i mes char ged.   That  same day,  t wo pol i ce det ect i ves t ook 

Mont ej o on an " excur si on"  t o hel p t hem l ocat e t he mur der  weapon.   

I d.    

¶29 Whi l e t he exact  det ai l s wer e di sput ed,  at  some poi nt  

dur i ng t he excur si on,  t he pol i ce convi nced Mont ej o t o wr i t e an 

i ncul pat or y l et t er  of  apol ogy t o t he wi dow of  t he v i ct i m.   I d.   

Pr i or  t o wr i t i ng t he l et t er ,  Mont ej o was r ead hi s Mi r anda 

war ni ngs.   I d.   At  t r i al ,  t he l et t er  was i nt r oduced over  

Mont ej o' s obj ect i on.   I d.    

¶30 On appeal  t o t he Loui s i ana Supr eme Cour t ,  Mont ej o 

ar gued t hat  admi ssi on of  t he l et t er  i nt o evi dence was a 

v i ol at i on of  hi s Si xt h Amendment  r i ght  t o counsel  because t he 

Of f i ce of  I ndi gent  Def ender  had been or der ed t o r epr esent  hi m;  

t her ef or e,  he was r epr esent ed when t he pol i ce i ni t i at ed cont act  

wi t h hi m.   I d.  at  2082- 83.   He based hi s ar gument  on t he r ul e of  

Jackson.   Jackson hel d t hat  " i f  pol i ce i ni t i at e i nt er r ogat i on 

af t er  a def endant ' s asser t i on,  at  an ar r ai gnment  or  s i mi l ar  

pr oceedi ng,  of  hi s r i ght  t o counsel ,  any wai ver  of  t he 
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def endant ' s r i ght  t o counsel  f or  t hat  pol i ce- i ni t i at ed 

i nt er r ogat i on i s i nval i d. "   Jackson,  475 U. S.  at  636. 13  

¶31 The Loui s i ana Supr eme Cour t  r ej ect ed Mont ej o' s 

ar gument ,  r easoni ng t hat  t he Jackson r ul e i s  not  t r i gger ed 

" unl ess and unt i l  t he def endant  has act ual l y r equest ed a l awyer  

or  has ot her wi se asser t ed hi s Si xt h Amendment  r i ght  t o counsel . "   

Mont ej o,  556 U. S.  at  ___,  129 S.  Ct .  at  2083.   Si nce t he 

Loui s i ana t r i al  cour t  or der ed t hat  t he Of f i ce of  I ndi gent  

Def ender  r epr esent  Mont ej o at  t he 72- hour  hear i ng,  and Mont ej o 

di d not  r equest  counsel  hi msel f ,  t he Loui s i ana Supr eme Cour t  

hel d t hat  Mont ej o never  " act ual l y r equest ed a l awyer . "   I d.   

¶32 Mont ej o appeal ed t o t he Uni t ed St at es Supr eme Cour t .   

The Supr eme Cour t  f i r st  r ej ect ed t he Loui s i ana cour t ' s 

i nt er pr et at i on of  t he Jackson r ul e.   I d.  at  2083- 84.   The Cour t  

poi nt ed out  t he var yi ng pr act i ces t hr oughout  t he st at es,  not i ng 

t hat  " [ i ] n some t wo dozen [ st at es] ,  t he appoi nt ment  of  counsel  

i s  aut omat i c upon a f i ndi ng of  i ndi gency;  and i n a number  of  

ot her s,  appoi nt ment  can be made ei t her  upon t he def endant ' s 

r equest  or  sua spont e by t he cour t . "   I d.  at  2083 ( c i t at i ons 

                                                 
13 The Jackson case consol i dat ed t he cases of  t wo separ at e 

def endant s i n t wo separ at e cr i mes,  def endant  Bl adel  and 
def endant  Jackson.   Mi chi gan v.  Jackson,  475 U. S.  625 ( 1986) .   
Bot h def endant s expr essl y r equest ed appoi nt ment  of  counsel  at  
t hei r  ar r ai gnment s because t hey wer e i ndi gent .   I d.  at  627- 28.   
Det ect i ves i nvol ved i n each r espect i ve i nvest i gat i on wer e 
pr esent  at  t he ar r ai gnment s and awar e of  t he r equest s.   I d.   
Nonet hel ess,  i n each i nst ance,  bef or e t he def endant  was pr ovi ded 
an oppor t uni t y t o consul t  wi t h counsel ,  pol i ce i ni t i at ed f ur t her  
i nt er r ogat i ons i n whi ch t hey obt ai ned i ncr i mi nat i ng st at ement s.  
I d.   Bot h def endant s wer e r ead Mi r anda war ni ngs bef or e t hey made 
any st at ement s.   I d.  
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omi t t ed) .   The Cour t  not ed t hat  not hi ng i n Jackson i ndi cat ed 

t hat  t he Cour t  was awar e t hat  some st at es do not  r equi r e 

i ndi gent  def endant s t o asser t  t hei r  r i ght  t o counsel  pr i or  t o 

appoi nt ment ,  and,  t her ef or e,  not hi ng i n Jackson i ndi cat ed how 

t he Jackson r ul e woul d appl y t o such st at es.   I d.  at  2083- 84.   

The Cour t  expl ai ned:  

The Loui s i ana Supr eme Cour t ' s  answer  t o t hat  
unr esol ved quest i on i s t r oubl esome.   The cent r al  
di st i nct i on i t  dr aws——bet ween def endant s who " asser t "  
t hei r  r i ght  t o counsel  and t hose who do not ——i s 
exceedi ngl y hazy when appl i ed t o St at es t hat  appoi nt  
counsel  absent  r equest  f r om t he def endant .  .  .  .   How 
does one af f i r mat i vel y accept  counsel  appoi nt ed by 
cour t  or der ?  An i ndi gent  def endant  has no r i ght  t o 
choose hi s counsel ,  so i t  i s  har d t o i magi ne what  hi s 
" accept ance"  woul d l ook l i ke,  beyond t he passi ve 
s i l ence t hat  Mont ej o exhi bi t ed.  

I d.  at  2084 ( i nt er nal  c i t at i on omi t t ed) .    

¶33 Af t er  r ej ect i ng t he Loui s i ana cour t ' s  i nt er pr et at i on 

of  Jackson,  t he Cour t  i n Mont ej o di scussed t he vi abi l i t y  of  t he 

Jackson r ul e wi t h r egar d t o appoi nt ed counsel  by r eaf f i r mi ng 

t hose pr i nci pl es t hat  i t  sought  not  t o di st ur b.   Fi r st ,  t he 

Cour t  not ed t hat  " once t he adver sar y j udi c i al  pr ocess has been 

i ni t i at ed,  t he Si xt h Amendment  guar ant ees a def endant  t he r i ght  

t o have counsel  pr esent  at  al l  ' cr i t i cal '  s t ages of  t he cr i mi nal  

pr oceedi ngs. "   I d.  at  2085 ( c i t i ng Wade,  388 U. S.  at  227- 28) .   

Second,  t he Cour t  conf i r med t hat  " [ i ] nt er r ogat i on by t he St at e 

i s such a st age. "   I d.  ( c i t i ng Massi ah v.  Uni t ed St at es,  377 

U. S.  201,  204- 05 ( 1964) ) .   Thi r d,  t he Cour t  poi nt ed out  t hat  t he 

" Si xt h Amendment  r i ght  t o counsel  may be wai ved by a def endant ,  

so l ong as r el i nqui shment  of  t he r i ght  i s  vol unt ar y,  knowi ng,  
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and i nt el l i gent . "   I d.  ( c i t i ng Pat t er son v.  I l l i noi s,  487 U. S.  

285,  292 n. 4 ( 1988) ) .   Four t h,  t he Cour t  r eaf f i r med t he ant i -

badger i ng pr ot ect i ons af f or ded by Edwar ds.   

¶34 The cour t  t hen not ed t hat  t he " onl y  quest i on r ai sed by 

t hi s case,  and t he onl y one addr essed by t he Jackson r ul e,  i s 

whet her  cour t s must  pr esume t hat  such a wai ver  i s i nval i d under  

cer t ai n c i r cumst ances. "   I d.   The " cer t ai n c i r cumst ances"  

r ef er enced i n t he Cour t ' s  f r ami ng of  t he i ssue i n Mont ej o wer e a 

char ged def endant  f or  whom counsel  had been appoi nt ed by t he 

cour t ,  but  f or  whom t he Supr eme Cour t  coul d not  det er mi ne 

whet her  he had act ual l y i nvoked hi s r i ght  t o counsel  and t he 

pr ot ect i ons t hat  woul d t hen f l ow f r om Edwar ds.   Accor di ngl y,  t he 

Cour t  r emanded t he case t o det er mi ne whet her  t he " pr ot ect i ons 

al r eady pr ovi ded by Edwar ds"  appl y.   I d.  at  2091- 92.    

¶35 The Mont ej o deci s i on di d not  concl ude t hat  a char ged 

def endant  who has af f i r mat i vel y  i nvoked hi s Si xt h Amendment  

r i ght  t o counsel  by r et ai ni ng and r ecei v i ng t he ser vi ces of  a 

l awyer  f or  t he of f enses char ged must  " r e- i nvoke"  hi s Si xt h 

Amendment  r i ght  t o counsel  ever y t i me l aw enf or cement  at t empt s 

t o i nt er r ogat e hi m.   To t he cont r ar y,  t he Cour t  c i t ed Massi ah 

wi t h appr oval ,  wher ei n t he Cour t  concl uded t hat  el i c i t i ng 

t est i mony of  a def endant  who has appear ed i n cour t  wi t h counsel  

r et ai ned f or  t he pendi ng char ges was vi ol at i ve of  t he 

def endant ' s Si xt h Amendment  r i ght s.   I d.  at  2085;  Massi ah,  377 

U. S.  at  206- 07.  

¶36 The Cour t  i n Mont ej o exami ned t he or i gi ns of  t he 

Jackson r ul e.   I t  hi ghl i ght ed t hat  t he Jackson r ul e was cr eat ed 
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by anal ogy t o t he Fi f t h Amendment  pr esumpt i ve r ul e cr eat ed i n 

Edwar ds.   The pr esumpt i ve r ul e i n Edwar ds mandat es t hat  under  

t he Fi f t h Amendment ,   

when an accused has i nvoked hi s r i ght  t o have counsel  
pr esent  dur i ng cust odi al  i nt er r ogat i on,  a val i d wai ver  
of  t hat  r i ght  cannot  be est abl i shed by showi ng onl y 
t hat  he r esponded t o f ur t her  pol i ce- i ni t i at ed 
cust odi al  i nt er r ogat i on even i f  he has been advi sed of  
hi s r i ght s.   We f ur t her  hol d t hat  an accused .  .  .   
havi ng expr essed hi s desi r e t o deal  wi t h t he pol i ce 
onl y t hr ough counsel ,  i s  not  subj ect  t o f ur t her  
i nt er r ogat i on by t he aut hor i t i es unt i l  counsel  has 
been made avai l abl e t o hi m,  unl ess t he accused hi msel f  
i ni t i at es f ur t her  communi cat i on,  exchanges,  or  
conver sat i ons wi t h t he pol i ce.    

Edwar ds,  451 U. S.  at  484- 85.   Mont ej o expl ai ned t hat  t he pur pose 

of  t he Edwar ds r ul e was t o " ' pr event  pol i ce f r om badger i ng a 

def endant  i nt o wai v i ng hi s pr evi ousl y asser t ed [ ]  r i ght s. ' "   

Mont ej o,  556 U. S.  at  ___,  129 S.  Ct .  at  2085 ( quot i ng Mi chi gan 

v.  Har vey,  494 U. S.  344,  350 ( 1990) ) .   Accor di ngl y,  i t  r easoned 

t hat  t he same r at i onal e dr i ves t he Jackson r ul e i n t he Si xt h 

Amendment  cont ext . 14  I d.  at  2086.   " Edwar ds and Jackson ar e 

meant  t o pr event  pol i ce f r om badger i ng def endant s i nt o changi ng 

t hei r  mi nds about  t hei r  r i ght s,  but  a def endant  who never  asked 

f or  counsel  has not  yet  made up hi s mi nd i n t he f i r st  i nst ance. "   

I d.  at  2087.   

                                                 
14 The di ssent  di sagr eed,  ar gui ng t hat  t he pur pose of  t he 

Jackson r ul e was t o pr eser ve t he " uni que pr ot ect i ons af f or ded t o 
t he at t or ney- cl i ent  r el at i onshi p by t he Si xt h Amendment . "   
Mont ej o v.  Loui s i ana,  556 U. S.  ___,  129 S.  Ct .  2079,  2096 ( 2009)  
( St evens,  J. ,  di ssent i ng) .     
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¶37 The Cour t  f i r st  concl uded t hat  not  r equi r i ng t he 

i nvocat i on of  t he r i ght  t o counsel  by a def endant  i n or der  t o 

t r i gger  t he Jackson pr esumpt i on,  whi l e consi st ent  wi t h t he 

hol di ng i n Jackson,  was unwor kabl e i n t he many st at es t hat  

appoi nt  counsel  t o i ndi gent  def endant s wi t hout  r equi r i ng an 

expr ess r equest .   I d.  at  2088.   Based i n par t  on i t s 

det er mi nat i on t hat  Jackson was unwor kabl e,  and t hat  t he 

pr ot ect i ons t he Cour t  bel i eved t hat  Jackson pr ovi ded wer e 

al r eady af f or ded by Edwar ds f or  def endant s who per sonal l y had 

r et ai ned and r ecei ved t he ser vi ces of  a l awyer  f or  t he cr i mes 

char ged,  t he Cour t  el i mi nat ed t he pr esumpt i ve r ul e of  Jackson.   

I d.  at  2091.    

¶38 The Cour t  di d not  change t he r ul e of  l aw set  out  i n 

Massi ah t hat  hol ds t hat  a char ged def endant  who has secur ed and 

r ecei ved r epr esent at i on of  counsel  f or  t he pendi ng char ges has 

i nvoked hi s Si xt h Amendment  r i ght  t o counsel ,  t her eby pr event i ng 

t he subsequent  el i c i t i ng of  st at ement s by t he def endant  wi t hout  

t he pr esence of  counsel .   Massi ah,  377 U. S.  at  206 ( concl udi ng 

t hat  Massi ah was deni ed t he " basi c pr ot ect i ons of  [ t he Si xt h 

Amendment  r i ght  t o counsel ]  when t her e was used agai nst  hi m at  

hi s t r i al  evi dence of  hi s own i ncr i mi nat i ng wor ds,  whi ch f eder al  

agent s had del i ber at el y el i c i t ed f r om hi m af t er  he had been 

i ndi ct ed and i n t he absence of  hi s counsel . " )   The Cour t  al so 

r eaf f i r med t he pr oscr i pt i on of  pol i ce badger i ng a def endant  t o 

change hi s mi nd about  hi s i nvocat i on of  t he r i ght  t o counsel  

made bef or e pol i ce quest i oni ng began.   Mont ej o,  556 U. S.  at  ___,  

129 S.  Ct .  at  2085- 87.   
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¶39 Her e,  For bush i nvoked hi s Si xt h Amendment  r i ght  t o 

counsel  whi l e i n cust ody i n Mi chi gan.   He cont act ed At t or ney 

For bush and r equest ed t hat  At t or ney For bush r epr esent  hi m wi t h 

r egar d t o pendi ng char ges,  and At t or ney For bush di d so.   The 

Si xt h Amendment ' s obj ect i ve st andar d f or  det er mi ni ng whet her  t he 

r i ght  t o counsel  was i nvoked i s f ul l y  sat i sf i ed by For bush 

appear i ng i n Mi chi gan wi t h t he at t or ney t hat  he r et ai ned.   See 

Davi s,  512 U. S.  at  459.   Ther e i s not hi ng i n t he r ecor d t o show 

t hat  hi s i nvocat i on of  t he Si xt h Amendment  r i ght  t o counsel  was 

equi vocal  or  t hat  he di d not  r equest  t hat  At t or ney For bush 

assi st  hi m wi t h t he pendi ng char ges.   That  For bush' s f i r st  

appear ance wi t h counsel  was at  an ext r adi t i on hear i ng wher e he 

wai ved f or mal  ext r adi t i on pr oceedi ngs does not  di mi ni sh t he f act  

t hat  he was t hen a char ged def endant  and t hat  t he at t or ney who 

r epr esent ed hi m was hi s br ot her ,  an at t or ney whom he r et ai ned.   

I d. ;  Maust ,  576 N. E. 2d at  971.    

¶40 I n some r espect s,  For bush' s c i r cumst ances ar e s i mi l ar  

t o t hose i n Massi ah,  i n t hat  Massi ah had appear ed on pendi ng 

char ges wi t h a l awyer  and pl eaded not  gui l t y.   Massi ah,  377 U. S.  

at  201.   When l aw enf or cement  succeeded i n obt ai ni ng 

i ncr i mi nat i ng st at ement s f r om hi m t hr ough an i nt er medi ar y 

out si de t he pr esence of  counsel ,  t he Supr eme Cour t  hel d 

Massi ah' s st at ement s i nadmi ssi bl e as v i ol at i ve of  hi s Si xt h 

Amendment  r i ght  t o counsel .   I d.  at  205- 06.   Her e,  For bush' s 

st at ement s wer e made af t er  he had i nvoked hi s Si xt h Amendment  

r i ght  t o counsel  by hi s appear ance i n Mi chi gan wi t h an at t or ney 

when t hese char ges wer e pendi ng.   The Si xt h Amendment  
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c i r cumst ances pr esent ed by t he f act s of  t hi s case ar e not  t he 

" cer t ai n c i r cumst ances"  addr essed i n Mont ej o wher e t her e was no 

det er mi nat i on t hat  Mont ej o had i nvoked hi s Si xt h Amendment  r i ght  

t o counsel . 15   

c.   Wi sconsi n l aw 

¶41 I n r egar d t o t he pr ot ect i ons af f or ded def endant s i n 

cr i mi nal  pr oceedi ngs,  one i nt er pr et at i on of  For bush' s ar gument  

i s t hat  he i s not  aski ng us t o cr eat e a new i nt er pr et at i on of  

Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on i n or der  t o 

expand i t s pr ot ect i ons beyond t hose af f or ded by t he Si xt h 

Amendment  of  t he Uni t ed St at es Const i t ut i on.   Rat her ,  For bush 

may be aski ng us t o mai nt ai n our  past  i nt er pr et at i ons of  Ar t i c l e 

I ,  Sect i on 7.   I n or der  t o addr ess t hi s ar gument ,  I  r evi ew past  

i nt er pr et at i ons of  Ar t i c l e I ,  Sect i on 7 t hat  we have appl i ed i n 

cases wher e an accused' s r i ght  t o counsel  i s  at  i ssue.  

                                                 
15 Just i ce Cr ooks'  di ssent  i s based on t he unst at ed,  but  

f aul t y,  pr emi se t hat  For bush di d not  i nvoke hi s Si xt h Amendment  
r i ght  t o counsel  by hi s appear ance i n Mi chi gan wi t h an at t or ney 
when t hese char ges wer e pendi ng.   However ,  t her e i s no 
r easonabl e v i ew of  t he r ecor d bef or e us under  whi ch one coul d 
concl ude t hat  For bush by hi s unequi vocal  conduct  di d not  t hen 
i nvoke hi s Si xt h Amendment  r i ght  t o counsel  f or  t hese char ges.   
See Massi ah v.  Uni t ed St at es,  377 U. S.  201,  201- 02 ( 1964) ;  Davi s 
v.  Uni t ed St at es,  512 U. S.  452,  458- 59 ( 1994) ;  Smi t h v.  
I l l i noi s,  469 U. S.  91,  97- 98 ( 1984) .   He appear ed i n Mi chi gan 
af t er  he had been char ged and he appear ed wi t h an at t or ney who 
i s hi s br ot her .   Scot t  For bush was not  an at t or ney sel ect ed by 
someone el se.   I f  t he di ssent  wer e t o admi t  t hat  For bush i nvoked 
hi s r i ght  t o counsel ,  al l  of  t he di ssent ' s ar gument s f al l  away.   
Accor di ngl y,  I  under st and why t he di ssent  has not  appl i ed t he 
obj ect i ve t est  t o t he r ecor d bef or e us,  as i s r equi r ed by t he 
Supr eme Cour t ;  however ,  i t  i s  i mpor t ant  f or  t he r eader  t o 
under st and t he t act i c t he di ssent  has chosen,  as wel l .    
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¶42 Pr i or  t o Mont ej o,  we hel d t hat  " [ t ] he r i ght  t o t he 

assi st ance of  counsel  i s  necessar y t o ensur e t hat  a cr i mi nal  

def endant  r ecei ves a f ai r  t r i al .  .  .  .   A cr i mi nal  def endant  i n 

Wi sconsi n i s guar ant eed t hi s f undament al  r i ght  t o t he assi st ance 

of  counsel  f or  hi s def ense by bot h Ar t i c l e I ,  § 7 of  t he 

Wi sconsi n Const i t ut i on and t he Si xt h Amendment  of  t he Uni t ed 

St at es Const i t ut i on. "   St at e v.  Kl essi g,  211 Wi s.  2d 194,  201-

02,  564 N. W. 2d 716 ( 1997)  ( f oot not es omi t t ed) .   I n St at e v.  

Pol ak,  2002 WI  App 120,  254 Wi s.  2d 585,  646 N. W. 2d 845,  t he 

cour t  of  appeal s expl ai ned t hat  " [ t ] he scope,  ext ent  and 

i nt er pr et at i on of  t he r i ght  t o assi st ance of  counsel  i s  

i dent i cal  under  bot h t he Wi sconsi n and t he Uni t ed St at es 

Const i t ut i ons. "   I d. ,  ¶8.   Bot h Kl essi g and Pol ak ar ose af t er  

t he def endant s had asked f or  and wer e gi ven t he r i ght  of  sel f -

r epr esent at i on.   However ,  t he l anguage t hat  t he cour t s used i n 

r easoni ng t hr ough t o t hei r  concl usi ons br oadl y descr i bed t he 

par al l el  bet ween t he r i ght s t hen guar ant eed by t he Si xt h 

Amendment  and t hose guar ant eed by Ar t i c l e I ,  Sect i on 7.   

¶43 I n t he cont ext  of  an i nef f ect i ve assi st ance of  counsel  

c l ai m,  we al so have concl uded t hat  Ar t i c l e I ,  Sect i on 7' s r i ght  

t o counsel  i s  t he same as what  we t hen under st ood t o have been 

pr ovi ded by t he Si xt h Amendment .   Sanchez,  201 Wi s.  2d at  226.   

Fur t her mor e,  our  pr evi ous i nt er pr et at i ons of  t he r i ght  t o 

counsel  i n Wi sconsi n ar e consi st ent  wi t h t he const i t ut i onal  

hi st or y of  Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on.   

Al t hough,  r ecor ds f r om t he Wi sconsi n const i t ut i onal  convent i ons 

do not  cont ai n i nf or mat i ve debat e about  t he r i ght  t o counsel  i n 
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Ar t i c l e I ,  Sect i on 7, 16 cases deci ded near  t he t i me t he 

Const i t ut i on was enact ed ar e i nst r uct i ve.   I n 1859,  i n Car pent er  

v.  Count y of  Dane,  we concl uded t hat  a pr osecut i ng count y was 

r esponsi bl e f or  t he cost  of  at t or neys cour t - appoi nt ed t o def end 

i ndi gent  def endant s.   Car pent er  v.  Cnt y.  of  Dane,  9 Wi s.  249,  

250 ( 1859) .   We r el i ed on Ar t i c l e I ,  Sect i on 7,  when we 

r easoned:   

I t  i s  t r ue,  we f i nd no expr ess pr ovi s i on of  l aw 
decl ar i ng t hat  t he count y shal l  pay f or  ser vi ces 
r ender ed by an at t or ney appoi nt ed by t he cour t ,  i n 
def endi ng a per son on t r i al  f or  a cr i mi nal  of f ense;  
and yet ,  i t  woul d be a r epr oach upon t he 
admi ni st r at i on of  j ust i ce,  i f  a per son,  t hus upon 
t r i al ,  coul d not  have t he assi st ance of  l egal  counsel  
because he was t oo poor  t o secur e i t .  

I d.  at  250- 51.   We hi ghl i ght ed t he si gni f i cance of  t he r i ght  t o 

counsel  i n Wi sconsi n:  

Now,  i s t he r i ght  t o meet  t he wi t nesses f ace t o f ace,  
and t o have compul sor y pr ocess t o compel  t he 
at t endance of  unwi l l i ng wi t nesses,  mor e i mpor t ant ,  or  
mor e val uabl e t o a per son i n [ j eopar dy]  of  l i f e or  
l i ber t y,  t han t he pr i v i l ege of  havi ng t he benef i t  of  
t he t al ent s and assi st ance of  counsel  i n exami ni ng t he 
wi t nesses,  or  maki ng hi s def ense bef or e t he j ur y? And 
woul d i t  not  be a l i t t l e l i ke mocker y t o secur e t o a 
pauper  t hese sol emn const i t ut i onal  guar ant i es f or  a 

                                                 
16 The Wi sconsi n Const i t ut i on was adopt ed i n 1848.   Ther e 

wer e t wo const i t ut i onal  convent i ons,  one i n 1846 and 1847- 48.   
St at e v.  Hansf or d,  219 Wi s.  2d 226,  235 n. 11,  580 N. W. 2d 171 
( 1998) .   Revi ew of  t he debat es i ndi cat es t hat  on Januar y 22,  
1848,  t he commi t t ee on r evi s i on and ar r angement  of  t he 
Decl ar at i on of  Ri ght s changed t he Ar t i c l e I ,  Sect i on 7 r i ght  t o 
counsel  f r om " t he accused hat h a r i ght  t o be hear d by hi msel f  
and counsel "  t o " t he accused shal l  enj oy t he r i ght  t o be hear d 
by hi msel f  and counsel . "   Mi l o M.  Quai f e,  The At t ai nment  of  
St at ehood 714 ( 1928) .   Thi s  i s not  i nst r uct i ve f or  our  
const r uct i on of  Ar t i c l e I ,  Sect i on 7.  



No.  2008AP3007- CR   

 

26 
 

f ai r  and f ul l  t r i al  of  t he mat t er s wi t h whi ch he was 
char ged,  and yet  say t o hi m when on t r i al ,  t hat  he 
must  empl oy hi s own counsel ,  who coul d al one r ender  
t hese guar ant i es of  any r eal  per manent  val ue t o hi m.  

I d.  at  251.   We r ecogni zed t he i mpor t ance of  havi ng a r obust  

r i ght  t o counsel  under  Ar t i c l e I ,  Sect i on 7,  and t hat  t o be 

ef f ect i ve,  t hi s r i ght  must  i ncl ude t he r i ght  t o have t he expense 

of  counsel  f or  i ndi gent  def endant s cover ed by t he St at e.   

¶44 The i mpor t  of  t he di scussi on of  t he r i ght  t o counsel  

under  Ar t i c l e I ,  Sect i on 7 i n Car pent er  i ncr eases gi ven t hat  t he 

opi ni on was aut hor ed by Just i ce Or samus Col e.   Just i ce Col e was 

t he Gr ant  Count y del egat e t o t he 1848 const i t ut i onal  

convent i on. 17  Just i ce Col e,  consequent l y,  had consi der abl e 

i nsi ght  i nt o t he i nt ent  of  t he f r amer s.   Cf .  St at e v.  Hansf or d,  

219 Wi s.  2d 226,  238- 39 ( 1998)  ( expl ai ni ng t hat  an 1852 case 

t hat  hel d a r i ght  t o a 12- per son j ur y under  t he Wi sconsi n 

Const i t ut i on was " par t i cul ar l y s i gni f i cant "  gi ven t hat  one of  

t he j ust i ces on t he unani mous cour t ,  al t hough not  t he aut hor  of  

t he opi ni on,  was a del egat e t o t he 1847- 48 convent i on) .   

¶45 I n addi t i on t o t hi s ear l y hi st or y of  t he r i ght  t o 

counsel  under  Ar t i c l e I ,  Sect i on 7,  car ef ul  consi der at i on of  

under l y i ng const i t ut i onal  pol i cy suppor t i ve of  t hi s pr ovi s i on 

has l ed us t o v i gor ousl y pr ot ect  an accused' s r i ght  t o counsel .   

The above- ci t ed l anguage f r om ear l y cases such as Car pent er  

demonst r at es t hat  t he l ong- st andi ng pr i nci pl es r el at i ng t o t he 

                                                 
17 Supr eme Cour t  Just i ces,  Wi sconsi n Cour t  Syst em,  

ht t p: / / wi cour t s. gov/ about / j udges/ supr eme/ r et i r ed/ col e. ht m ( l ast  
v i s i t ed Apr .  18,  2011) .  
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r i ght  t o counsel  ar e among t he most  i mpor t ant  i n pr ot ect i ng an 

accused.   For  exampl e,  Car pent er  poi nt ed out  how i t  woul d be 

not hi ng shor t  of  " mocker y"  t o af f or d t he accused t he r i ght  t o 

compel  and conf r ont  wi t nesses,  whi l e not  pr ovi di ng counsel  t o 

assi st  hi m.   Car pent er ,  9 Wi s.  at  251.   Mor eover ,  i n Count y of  

Dane v.  Smi t h,  13 Wi s.  654 ( 1861) ,  we expl ai ned t hat  t he 

def endant  and t he pr osecut i on ar e i nher ent l y adver se,  and st at ed 

t hat  i t  woul d be " unsaf e and hazar dous"  f or  t he accused t o 

pr oceed wi t hout  counsel .   I d.  at  656- 57.  

¶46 We r epeat edl y have expr essed si mi l ar  const i t ut i onal  

r at i onal es r el at i ng t o t he i ssues pr esent ed t oday.   Fi r st ,  

r egar di ng a def endant ' s r i ght  t o t he cessat i on of  quest i oni ng 

once he has been f or mal l y char ged and i s r epr esent ed by counsel ,  

we expl ai ned,  by compar i ng t he di f f er ences i n t he wor di ng of  t he 

Si xt h Amendment  and Fi f t h Amendment  r i ght  t o counsel ,  t hat :   

[ t ] he Si xt h Amendment  r i ght  t o " Assi st ance of  Counsel "  
i s  pr ovi ded expl i c i t l y  i n t he t ext  of  t he Amendment  
and i s desi gned t o assi st  t he " accused"  wi t h hi s or  
her  " def ence. "   The Fi f t h Amendment  r i ght  t o counsel  
i s  not  expr essl y pr ovi ded.   I t  i s  a r i ght  t hat  exi st s 
by i mpl i cat i on,  a pr ophyl act i c  devi sed by cour t s t o 
pr ot ect  a per son' s r i ght ,  i n a cr i mi nal  case,  not  t o 
i ncr i mi nat e hi msel f  or  her sel f  i nvol unt ar i l y .   

Dagnal l ,  236 Wi s.  2d 339,  ¶31.   We expl ai ned t hat  once t he 

accused has r equest ed and r et ai ned counsel ,  " ' a di st i nct  set  of  

const i t ut i onal  saf eguar ds ai med at  pr eser vi ng t he sanct i t y of  

t he at t or ney- cl i ent  r el at i onshi p t akes ef f ect . ' "   I d. ,  ¶49 

( quot i ng Pat t er son,  487 U. S.  at  290 n. 3) .    



No.  2008AP3007- CR   

 

28 
 

¶47 The const i t ut i onal  pol i cy under l y i ng t he Dagnal l  

hol di ng emphasi zes t hat  once a def endant  moves f r om a " suspect "  

t o an " accused, "  i . e. ,  once a per son has been f or mal l y char ged,  

hi s or  her  r i ght  t o counsel  at t aches.   And i n Dagnal l ,  t he 

def endant  had af f i r mat i vel y i nvoked hi s r i ght  t o counsel  by 

r et ai ni ng and r ecei v i ng t he ser vi ces of  counsel .   The st r ong 

const i t ut i onal  pr ot ect i ons under  bot h t he f eder al  and st at e 

const i t ut i ons f or  an accused i n t he c i r cumst ances at t endant  t o 

our  Dagnal l  deci s i on ar e l ogi cal  gi ven t he compet i ng i nt er est s  

at  st ake at  t hat  poi nt  i n a pr osecut i on.   That  i s,  t he St at e 

seeks t o obt ai n a conf essi on f r om t he accused whi l e t he accused 

has an i nt er est  i n guar di ng agai nst  t he power s of  t he St at e t hat  

ar e f ocused on convi ct i ng hi m.   Mor eover ,  much of  t he St at e' s 

i nvest i gat i on wi l l  be compl et ed by t he t i me t he St at e f or mal l y 

char ges a def endant ,  and t her ef or e,  pr ot ect i ons f or  an accused 

do not  undul y hi nder  t he St at e' s abi l i t y  t o i nvest i gat e cr i mes.  

¶48 I n Dagnal l ,  we al so r el i ed on t he i mpor t ant  pol i cy 

r at i onal e behi nd pr eser vi ng t he at t or ney- cl i ent  r el at i onshi p.   

Thi s i s a consi der at i on separ at e and apar t  f r om ot her  r easons 

f or  t he pr i nci pl es we expl ai ned.   I ndeed,  " t he conf i dence and 

t r ust  under l y i ng t he at t or ney- cl i ent  r el at i onshi p ar e 

f oundat i onal  t o t he pr act i ce of  l aw and deepl y r oot ed i n our  l aw 

and Pr of essi onal  Rul es. "   Sands v.  Menar d,  I nc. ,  2010 WI  96,  

¶53,  328 Wi s.  2d 647,  787 N. W. 2d 384.    

¶49 I n Spar kman v.  St at e,  27 Wi s.  2d 92,  133 N. W. 2d 776 

( 1965) ,  we addr essed whet her  a def endant  had a r i ght  t o 

appoi nt ed counsel  at  or  pr i or  t o a pr el i mi nar y hear i ng,  as a 
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mat t er  of  publ i c pol i cy.   Spar kman cl ai med a v i ol at i on of  hi s 

r i ght  t o counsel  under  t he Four t eent h Amendment  of  t he Uni t ed 

St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n 

Const i t ut i on.   I d.  at  97.   For  a var i et y of  r easons,  we di d not  

r each t he const i t ut i onal  quest i ons pr esent ed.   However ,  we 

concl uded t hat  counsel  was r equi r ed t o be appoi nt ed f or  

" compel l i ng r easons, "  such as assi st i ng i n pr eser vi ng t he 

const i t ut i onal  r i ght  t o a f ai r  t r i al ,  avoi di ng adver se 

psychol ogi cal  f act or s f or  t he def endant ,  pr epar i ng and 

conduct i ng t he cr oss- exami nat i on of  gover nment  wi t nesses and 

pr eser vi ng t est i mony.   I d.  at  99- 100.   I n so concl udi ng,  we sai d 

t hat  t he cour t ' s  " power  and dut y wer e based on common l aw and 

suppor t ed by ar gument s f r om t he var i ous pr ovi s i ons of  sec.  7,  

ar t .  I . "   I d.  at  98.   

¶50 I n Dagnal l  and many ot her  cases ci t ed above,  we 

af f i r med t he r i ght s t hat  we concl uded char ged def endant s r equi r e 

f or  f ai r  t r i al s.   I  now concl ude t hat  t he f undament al  

const i t ut i onal  pr i nci pl es under l y i ng t hose deci s i ons ar e j ust  as 

compel l i ng t oday as we hel d t hem t o be i n t he past .   Ther ef or e,  

t hey cont i nue t o be sound pol i cy f or  Wi sconsi n t hat  assur es 

def endant s f ai r  t r i al s.   

¶51 I n sum,  I  af f i r m t he r easoni ng of  Dagnal l  as 

cont r ol l i ng on t he i ssue of  t he r i ght  t o counsel  f or  a def endant  

who has af f i r mat i vel y i nvoked hi s r i ght  t o counsel  by r equest i ng 

and r ecei v i ng t he ser vi ces of  counsel  f or  pendi ng char ges.   I  

agr ee wi t h t he St at e t hat  Mont ej o di d modi f y Dagnal l  such t hat  

t her e i s no pr esumpt i on of  a Si xt h Amendment  v i ol at i on due t o 
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pol i ce i nt er r ogat i on of  a r epr esent ed def endant  when t he 

" cer t ai n c i r cumst ances"  of  def endant  mat ch t hose of  def endant -

Mont ej o.   I  now appl y t hese st andar ds t o t he case at  hand.    

C.   Appl i cat i on 

¶52 At  t he Sept ember  8,  2008 mot i on hear i ng,  t he par t i es 

st i pul at ed t hat  For bush was r epr esent ed by counsel  at  t he t i me 

Nor l ander  i ni t i at ed quest i oni ng.   Thi s  st i pul at i on i s consi st ent  

wi t h Massi ah,  Davi s and Smi t h.   St at ed ot her wi se,  appl y i ng an 

obj ect i ve st andar d t o det er mi ne whet her  For bush act ual l y i nvoked 

hi s Si xt h Amendment  r i ght  t o counsel  by t hi s r epr esent at i on t o 

whi ch t he St at e has st i pul at ed,  r equi r es t he r easonabl e 

concl usi on t hat  he di d i nvoke hi s r i ght  t o counsel . 18   

¶53 The par t i es di d not  st i pul at e t o whet her  Nor l ander  

knew For bush was r epr esent ed.   However ,  t he c i r cui t  cour t  made a 

f i ndi ng of  f act  t hat  aut hor i t i es knew For bush had r et ai ned 

counsel .   Thi s f i ndi ng i s not  c l ear l y er r oneous. 19 

¶54 I n t hi s r egar d,  I  r eaf f i r m t hat  aut hor i t i es must  not  

avoi d di scover i ng whet her  an accused has i nvoked hi s Si xt h 

Amendment  r i ght  t o counsel .   Dagnal l ,  236 Wi s.  2d 339,  ¶51.   The 

                                                 
18 Just i ce Cr ooks'  di ssent  asser t s t hat  t he st i pul at i on 

gi ves no suppor t  t o t he concl usi on t hat  For bush i nvoked hi s 
r i ght  t o counsel .   Just i ce Cr ooks'  di ssent ,  ¶130.   However ,  I  
concl ude t hat  t he cont i nuat i on of  l egal  r epr esent at i on i n 
Wi sconsi n t hat  For bush began by per sonal l y r et ai ni ng an at t or ney 
i n Mi chi gan,  l eads t o t he r easonabl e concl usi on t hat  For bush 
i nvoked hi s Si xt h Amendment  and Ar t i c l e I ,  Sect i on 7 r i ght s t o 
counsel .  

19 Nor l ander  t est i f i ed t hat  he had r evi ewed Det ect i ve 
Weber ' s r epor t  pr i or  t o quest i oni ng For bush and Det ect i ve Weber  
had been i n cont act  wi t h Scot t  For bush,  For bush' s at t or ney.  



No.  2008AP3007- CR   

 

31 
 

c i r cui t  cour t  concl uded t hat ,  " I n t hose ci r cumst ances wher e i t ' s  

known t hat  t her e has been an at t or ney and when i t ' s  been advi sed 

t o t he DA' s Of f i ce t hat  t her e i s an at t or ney,  I  t hi nk i t ' s  

i ncumbent  on t he of f i cer s doi ng t he i nt er vi ew t o at  l east  ask i f  

t her e i s an at t or ney r epr esent i ng t hat  def endant .   And t hat  

wasn' t  done. "    

¶55 I  agr ee wi t h t he c i r cui t  cour t ' s r easoni ng.   Under  t he 

undi sput ed f act s her ei n pr esent ed,  For bush af f i r mat i vel y i nvoked 

hi s Si xt h Amendment  and Ar t i c l e I ,  Sect i on 7 r i ght s t o counsel  

by r et ai ni ng and r ecei v i ng t he ser vi ces of  counsel  f or  t he 

cr i mes char ged,  and l aw enf or cement  was awar e of  t hat  

r epr esent at i on when Nor l ander  began t o quest i on For bush.   

Accor di ngl y,  Nor l ander ' s quest i oni ng vi ol at ed For bush' s r i ght  t o 

counsel  af f or ded by t he Si xt h Amendment  and Ar t i c l e I ,  Sect i on 7 

of  t he Wi sconsi n Const i t ut i on,  f r om i t s i ncept i on;  t he c i r cui t  

cour t ' s  suppr essi on of  For bush' s st at ement s t o Nor l ander  was 

r equi r ed due t o t he v i ol at i on of  For bush' s const i t ut i onal  

r i ght s.   Not hi ng i n Mont ej o di st ur bs Edwar ds absol ut e bar  t o 

quest i oni ng a def endant  who has i nvoked hi s r i ght  t o counsel .   

Accor di ngl y,  Mont ej o i s not  appl i cabl e t o t he const i t ut i onal  

anal ysi s appl i cabl e af t er  For bush af f i r mat i vel y i nvoked t he 

Si xt h Amendment  r i ght  t o counsel  by r et ai ni ng and r ecei v i ng t he 

ser vi ces of  an at t or ney. 20  
                                                 

20 The r eader  shoul d not e t hat  t hi s i s not  a wai ver  case,  
i . e. ,  t he quest i on pr esent ed i s not  whet her  For bush wai ved hi s 
r i ght  t o counsel  dur i ng Nor l ander ' s i nt er r ogat i on.   Thi s i s an 
i nvocat i on case,  i . e. ,  t he quest i on pr esent ed i s  whet her  For bush 
i nvoked hi s Si xt h Amendment  and Ar t i c l e I ,  Sect i on 7 r i ght s t o 
counsel .  
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I I I .   CONCLUSI ON 

¶56 I  concl ude t hat  i n t he f act ual  cont ext  her ei n 

pr esent ed,  Mont ej o does not  sanct i on t he i nt er r ogat i on t hat  

occur r ed.   We so concl ude because For bush' s r i ght  t o counsel  

under  t he f eder al  or  st at e const i t ut i on had at t ached and was 

i nvoked af f i r mat i vel y by For bush bef or e t he i nvest i gat or ' s 

quest i oni ng was i ni t i at ed.   I  al so concl ude t hat  t he c i r cui t  

cour t ' s  f i ndi ng t hat  t he i nvest i gat or  knew For bush had secur ed 

l egal  counsel  f or  t he pendi ng char ges i s not  c l ear l y er r oneous.   

Fur t her mor e,  For bush was not  r equi r ed t o " r e- i nvoke"  hi s r i ght  

t o counsel  when t he i nvest i gat or  i ni t i at ed i nt er r ogat i on.   

Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  appeal s and 

af f i r m t he suppr essi on or der  of  t he c i r cui t  cour t .  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded t o t he c i r cui t  cour t .  
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¶57 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng) .   Because 

Just i ce Roggensack' s opi ni on appear s as t he f i r st  opi ni on i n 

pr i nt  and el ect r oni c publ i cat i ons and i nconsi st ent l y empl oys t he 

wor ds " we"  and " us"  ( i ncor r ect l y i n many i nst ances,  i nasmuch as 

no j ust i ce i s j oi ni ng her  opi ni on) ,  i t  i s  i mpor t ant  t o c l ar i f y 

t he pr ecedent i al  val ue of  Just i ce Roggensack' s opi ni on.   I t  has 

none.   See Just i ce Roggensack' s op. ,  ¶2,  n. 3 ( expl ai ni ng t hat  

f our  j ust i ces agr ee t o r ever se t he deci s i on of  t he cour t  of  

appeal s,  al t hough t hey do not  agr ee on t he r at i onal e) .  

¶58 I  agr ee t o some ext ent  wi t h t he wr i t i ngs of  bot h 

Just i ce Roggensack and Just i ce Cr ooks.   I  agr ee wi t h Just i ce 

Roggensack' s bot t om l i ne t hat  For bush' s r i ght  t o counsel  was 

vi ol at ed and t hat  For bush' s st at ement s must  be suppr essed.   I  

agr ee wi t h Just i ce Cr ooks' s cr i t i c i sm of  Just i ce Roggensack' s 

r easoni ng r egar di ng Wi sconsi n l aw and Mont ej o v.  Loui s i ana,  556 

U. S.  ___,  129 S.  Ct .  2079 ( 2009) . 1  Just i ce Roggensack does not  

                                                 
1 Just i ce Roggensack,  i n an obf uscat ed at t empt  t o avoi d 

i nt er pr et i ng t he Wi sconsi n Const i t ut i on,  r est s on an 
i nt er pr et at i on of  Mont ej o v.  Loui s i ana,  556 U. S.  ___,  129 S.  Ct .  
2079 ( 2009) .   I  agr ee wi t h Just i ce Cr ooks t hat  her  
i nt er pr et at i on l acks f oundat i on i n t he t ext  of  t he deci s i on.   

I  f ur t her  agr ee wi t h Just i ce Cr ooks' s di ssent  t hat  a 
det er mi nat i on of  an accused' s const i t ut i onal  r i ght s i s t et her ed 
t o t he t ext  of  a const i t ut i on,  not  t o " f undament al  
const i t ut i onal  pr i nci pl es"  or  " sound pol i cy"  as Just i ce 
Roggensack asser t s i n ¶¶44- 49.   Ther e i s nei t her  suppor t  f or ,  
nor  a need f or ,  t he concoct i on of  const i t ut i onal  pr i nci pl es and 
pol i cy unmoor ed f r om t he sol emn const i t ut i onal  guar ant i es t he 
peopl e of  Wi sconsi n ensur ed f or  t hemsel ves.   See Just i ce 
Roggensack' s opi ni on,  ¶¶44- 49.  
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f or t hr i ght l y r est  her  deci s i on on t he Wi sconsi n Const i t ut i on.   

I nst ead,  Just i ce Roggensack vac i l l at es bet ween r est i ng on t he 

Wi sconsi n Const i t ut i on,  on const i t ut i onal  i nt er pr et at i on i n t he 

case l aw,  and nebul ous concept s of  " f undament al  const i t ut i onal  

pr i nci pl es"  and " sound pol i cy"  der i ved f r om t he Wi sconsi n 

Const i t ut i on and our  case l aw. 2   

¶59 I  concl ude t hat  For bush' s r i ght  t o counsel  i s 

appr opr i at el y t et her ed t o t he Wi sconsi n Const i t ut i on.      

¶60 I  concl ude t hat  For bush' s r i ght  t o counsel  i s 

pr ot ect ed under  Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n 

Const i t ut i on,  whi ch pr ovi des:   " I n al l  cr i mi nal  pr osecut i ons t he 

                                                                                                                                                             
I n avoi di ng i nt er pr et i ng t he Wi sconsi n Const i t ut i on,  

Just i ce Roggensack r est s on unmoor ed pr i nci pl es of  publ i c 
pol i cy.   I t  has been obser ved t hat  publ i c pol i cy " i s a ver y 
unr ul y hor se,  and once you get  ast r i de i t  you never  know wher e 
i t  wi l l  car r y you.   I t  may l ead you f r om sound l aw. "   Ri char dson 
v.  Mel l i sh,  130 Eng.  Rep.  294,  303 ( 1824) .   I  heed t hat  war ni ng 
and avoi d r i di ng t hat  unr ul y hor se.   I nst ead I  base t hi s 
concur r ence on t he Wi sconsi n Const i t ut i on and t hi s Cour t ' s  l ong-
st andi ng and cher i shed t r adi t i on of  i nt er pr et i ng t he Wi sconsi n 
Const i t ut i on t o pr ot ect  an accused' s meani ngf ul  r i ght  t o counsel  
t o ensur e t he i nt egr i t y of  our  syst em of  j ust i ce.  

Just i ce Roggensack' s v i ew t hat  our  cour t ' s  i nt er pr et at i on 
of  t he f eder al  Const i t ut i on i n St at e v.  Dagnal l ,  2000 WI  82,  236 
Wi s.  2d 339,  612 N. W. 2d 680,  i s i n r eal i t y an i nt er pr et at i on of  
t he st at e const i t ut i on i s er r oneous,  see Just i ce Cr ooks' s 
di ssent ,  ¶¶136- 137,  and cont r avenes t he Uni t ed St at es Supr eme 
Cour t ' s  doct r i ne of  " adequat e and i ndependent  st at e gr ound[ s] . "   
Mi chi gan v.  Long,  463 U. S.  1032,  1035,  1040 ( 1983) .   

2 The i nt er pr et at i on of  an accused' s r i ght  t o counsel  under  
t he Wi sconsi n Const i t ut i on i s not  based on sound pol i cy or  t he 
common l aw unmoor ed f r om t he const i t ut i onal  guar ant i es t he 
peopl e of  Wi sconsi n ensur ed f or  t hemsel ves t hr ough t he Wi sconsi n 
const i t ut i on.  
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accused shal l  enj oy t he r i ght  t o be hear d by hi msel f  and 

counsel  .  .  .  . "   

¶61 Thi s case must  be under st ood i n t he l i ght  of  t wo 

deci s i ons——our  deci s i on i n St at e v.  Dagnal l ,  2000 WI  82,  236 

Wi s.  2d 339,  612 N. W. 2d 680,  and t he Uni t ed St at es Supr eme 

Cour t ' s  deci s i on i n Mont ej o v.  Loui s i ana,  556 U. S.  ___,  129 S.  

Ct .  2079 ( 2009) ——and i n l i ght  of  Wi sconsi n const i t ut i onal  l aw 

and const i t ut i onal  hi st or y.  

¶62 I n Dagnal l ,  t hi s cour t  i nt er pr et ed t he Si xt h Amendment  

t o t he Uni t ed St at es Const i t ut i on,  not  t he Wi sconsi n 

Const i t ut i on.   The Dagnal l  cour t  suppr essed a def endant ' s 

i ncr i mi nat i ng st at ement s under  t he Si xt h Amendment ,  concl udi ng 

t hat  a pr esumpt i on exi st ed t hat  t he def endant  had i nvoked hi s 

r i ght  t o counsel  when ( 1)  t he def endant  had been char ged;  ( 2)  

t he def endant  had counsel ;  and ( 3)  l aw enf or cement  of f i cer s wer e 

awar e t hat  t he def endant  had counsel . 3  Bot h For bush and t he 

St at e agr ee t hat  t he wel l - est abl i shed l aw enf or cement  pr act i ce 

i n Wi sconsi n has been t o r ef r ai n f r om i nt er r ogat i ng char ged and 

r epr esent ed def endant s.     

¶63 I n Mont ej o,  t he Uni t ed St at es Supr eme Cour t  over r ul ed 

i t s pr i or  deci s i ons t o concl ude t hat  t he pr ot ect i ons of  t he 

Si xt h Amendment  r i ght  t o counsel  ar e equi val ent  t o t he 

pr ot ect i ons of  an accused' s Fi f t h Amendment  r i ght  t o counsel .   

The Cour t  r ul ed i n Mont ej o t hat  a def endant  who has been char ged 

wi t h a cr i me may wai ve hi s Si xt h Amendment  r i ght  t o counsel  so 

                                                 
3 St at e v.  Dagnal l ,  2000 WI  82,  ¶¶52- 53,  236 Wi s.  2d 339,  

612 N. W. 2d 680.  
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l ong as t he r el i nqui shment  of  t he r i ght  i s  vol unt ar y,  knowi ng,  

and i nt el l i gent ; 4 an equi vocal  r equest  f or  counsel  does not  

const i t ut e a r equest  f or  counsel  under  t he Si xt h Amendment . 5   

¶64 The Uni t ed St at es Supr eme Cour t ' s  i nt er pr et at i on of  

t he Si xt h Amendment  i n Mont ej o super sedes our  i nt er pr et at i on of  

t he Si xt h Amendment  i n Dagnal l  and our  pr evi ous i nt er pr et at i ons 

of  t he Si xt h Amendment . 6  " [ T] he Supr emacy Cl ause of  t he Uni t ed 

St at es Const i t ut i on compel s adher ence t o Uni t ed St at es Supr eme 

                                                 
4 " The def endant  may wai ve t he r i ght  whet her  or  not  he i s 

al r eady r epr esent ed by counsel ;  t he deci s i on t o wai ve need not  
i t sel f  be counsel ed. "   Mont ej o,  129 S.  Ct .  at  2085.  

5 I d.  

6 Mont ej o al so ef f ect i vel y over r ul ed St at e v.  Hor nung,  229 
Wi s.  2d 469,  600 N. W. 2d 264 ( Ct .  App.  1999) ,  i n whi ch t he cour t  
of  appeal s det er mi ned t hat  st r i c t  r equi r ement s of  " unequi vocal l y  
and unambi guousl y"  asser t i ng t he r i ght  t o counsel ,  as det er mi ned 
under  t he Fi f t h Amendment ,  wer e not  t he appr opr i at e r equi r ement s 
under  t he Si xt h Amendment .   The Hor nung cour t ,  r el y i ng upon 
Mi chi gan v.  Jackson,  475 U. S.  625,  631- 32 ( 1986) ,  det er mi ned 
t hat  gr eat er  l eeway was af f or ded a char ged def endant  i n 
asser t i ng t he r i ght  t o counsel .  

Thi s cour t  r ef er r ed t o t he Hor nung deci s i on i n St at e v.  
War d,  2009 WI  60,  ¶43 n. 5,  318 Wi s.  2d 301,  767 N. W. 2d 236,  i n 
summi ng up Wi sconsi n pr ecedent  r egar di ng a char ged def endant ' s  
i nvocat i on of  t he r i ght  t o counsel  under  t he Si xt h Amendment .   
I n War d,  Just i ce Cr ooks,  i n di ssent ,  l ament ed t he ar t i f i c i al  
l i ne- dr awi ng bet ween t he pr ot ect i ons of  t he Fi f t h and Si xt h 
Amendment s.   I  agr ee wi t h Just i ce Cr ooks t hat  t he pr ot ect i ons 
f or  t he r i ght  of  counsel  shoul d be same f or  t he Fi f t h and Si xt h 
Amendment s.   Unl i ke Just i ce Cr ooks,  I  woul d keep t he st r onger  
pr ot ect i ons r at her  t han dr op down t o t he weaker  pr ot ect i ons.   
Never t hel ess,  t he Supr eme Cour t  has i nt er pr et ed t he Uni t ed 
St at es Const i t ut i on,  and t hi s cour t  i s  bound by t hat  
det er mi nat i on.  
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Cour t  pr ecedent  on mat t er s of  f eder al  l aw,  al t hough i t  means 

devi at i ng f r om a conf l i c t i ng deci s i on of  t hi s cour t . " 7    

¶65 Thus,  For bush concl udes t hat  he i s f or ecl osed by t he 

Si xt h Amendment .   He f ocuses on t he Wi sconsi n Const i t ut i on.   I  

t oo f ocus my anal ysi s on t he Wi sconsi n Const i t ut i on.   The cor e 

i ssue For bush pr esent s i n t he i nst ant  case i s whet her  Ar t i c l e I ,  

Sect i on 7 of  t he Wi sconsi n Const i t ut i on r equi r es t he suppr essi on 

of  t he st at ement s he made t o Det ect i ve Nor l ander . 8  

¶66 For bush cal l s our  at t ent i on t o Just i ce Scal i a' s 

maj or i t y opi ni on i n Mont ej o,  i nvi t i ng st at e cour t s t o l ook t o 

t hei r  own const i t ut i ons. 9  Just i ce Scal i a wr ot e:   " I f  a St at e 

wi shes t o abst ai n f r om r equest i ng i nt er vi ews wi t h r epr esent ed 

def endant s when counsel  i s  not  pr esent ,  i t  obvi ousl y may 

cont i nue t o do so. " 10 

¶67 No i nvi t at i on f r om t he Uni t ed St at es Supr eme Cour t  i s  

necessar y f or  a st at e cour t  t o abi de by i t s own const i t ut i on.   

Wi sconsi n j udges t ake an oat h t o suppor t  t he Wi sconsi n 

Const i t ut i on.   The l ong- st andi ng t r adi t i on i n t hi s St at e i s t o 

pr ot ect  t he r i ght s pr ovi ded by t he f undament al  char t er  bet ween 

Wi sconsi n and t he peopl e of  t hi s st at e.     

                                                 
7 See St at e v.  Jenni ngs,  2002 WI  44,  ¶3,  252 Wi s.  2d 228,  

647 N. W. 2d 142.  

8 For bush' s Pet i t i on f or  Revi ew at  2;  Br i ef  and Appendi x of  
Def endant - Respondent - Pet i t i oner  at  1.   

9 Br i ef  and Appendi x of  Def endant - Respondent - Pet i t i oner  at  
23- 24.  

10 Mont ej o,  129 S.  Ct .  at  2089 ( emphasi s i n or i gi nal ) .  
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¶68 St at e cour t s have,  wi t hout  quest i on,  t he power  t o 

i nt er pr et  t hei r  st at e const i t ut i ons di f f er ent l y t han t he Uni t ed 

St at es Supr eme Cour t  has i nt er pr et ed even par al l el ,  anal ogous 

f eder al  const i t ut i onal  pr ovi s i ons. 11     

                                                 
11 The Uni t ed St at es Supr eme Cour t  has expl i c i t l y  

acknowl edged t hi s aut hor i t y on numer ous occasi ons,  even goi ng so 
f ar  as of f er i ng i nvi t at i ons t o st at e cour t s t o do so on many 
occasi ons,  j ust  as Just i ce Scal i a has i n Mont ej o.   See,  e. g. ,  
Mont ej o,  129 S.  Ct .  at  2089 ( " I f  a St at e wi shes t o abst ai n f r om 
r equest i ng i nt er vi ews wi t h r epr esent ed def endant s when counsel  
i s  not  pr esent ,  i t  obvi ousl y may cont i nue t o do so"  ( emphasi s i n 
or i gi nal ) . ) ;  Or egon v.  Hass,  420 U. S.  714,  719 ( 1975)  ( " [ A]  
St at e i s f r ee as a mat t er  of  i t s  own l aw t o i mpose gr eat er  
r est r i ct i ons on pol i ce act i v i t y t han t hose t hi s Cour t  hol ds t o 
be necessar y upon f eder al  const i t ut i onal  st andar ds"  ( emphasi s i n 
or i gi nal ) . ) ;  Or egon v.  Mat hi ason,  429 U. S.  492,  499 ( 1977)  ( " I t  
i s  t her ef or e i mpor t ant  t o not e t hat  t he st at e cour t s r emai n 
f r ee,  i n i nt er pr et i ng st at e const i t ut i ons,  t o guar d agai nst  t he 
evi l  c l ear l y i dent i f i ed by t hi s case. " )  ( Mar shal l ,  J . ,  
di ssent i ng) ;  Lego v.  Twomey,  404 U. S.  477,  489 ( 1972)  ( " Of  
cour se,  t he St at es ar e f r ee,  pur suant  t o t hei r  own l aw,  t o adopt  
a hi gher  st andar d. " ) .   For  ot her  aut hor i t y st at i ng t he same 
pr oposi t i on of  l aw,  see St at e v.  Knapp ( Knapp I I ) ,  2005 WI  127,  
¶57,  285 Wi s.  2d 86,  700 N. W. 2d 899;  i d. ,  ¶¶85- 86,  ( Cr ooks,  J. ,  
concur r i ng) .  

The Wi sconsi n Supr eme Cour t  has " a l ong hi st or y of  
r ecogni z i ng t he vi t al i t y  of  t he Decl ar at i on of  Ri ght s of  t he 
Wi sconsi n Const i t ut i on .  .  .  . "   St at e v.  Pal l one,  2000 WI  77,  
¶92,  236 Wi s.  2d 162,  613 N. W. 2d 568 ( Abr ahamson,  C. J. ,  
di ssent i ng) .   See,  e. g. ,  Jokosh v.  St at e,  181 Wi s.  160,  193 
N. W.  976 ( 1923) ;  Hoyer  v.  St at e,  180 Wi s.  407,  193 N. W.  89 
( 1923) ;  St at e v.  Knapp,  2005 WI  127,  285 Wi s.  2d 86,  700 
N. W. 2d 899;  see al so John Sundqui st ,  Const r uct i on of  t he 
Wi sconsi n Const i t ut i on——Recur r ence t o Fundament al  Pr i nci pl es,  62 
Mar q.  L.  Rev.  531 ( 1979) ;  Er i c Kl umb,  Comment ,  The I ndependent  
Appl i cat i on of  St at e Const i t ut i onal  Pr ovi s i ons t o Quest i ons of  
Cr i mi nal  Pr ocedur e,  62 Mar q.  L.  Rev.  596 ( 1979) ;  Junai d H.  
Chi da,  Comment ,  Redi scover i ng t he Wi sconsi n Const i t ut i on:   
Pr esent at i on of  Const i t ut i onal  Quest i ons t o St at e Cour t s,  1983 
Wi s.  L.  Rev.  483.    
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¶69 I t  i s  axi omat i c t hat  a st at e' s hi ghest  cour t  i s  t he 

f i nal  ar bi t er  of  t he meani ng of  t he st at e const i t ut i on,  subj ect  

t o t he r ul e t hat  a st at e may not  i nf r i nge upon pr ot ect i ons 

af f or ded by t he f eder al  const i t ut i on.   Near l y f i f t y  year s ago 

our  cour t  expl ai ned t hat  when i nt er pr et i ng our  Const i t ut i on,  

deci s i ons f r om t he Uni t ed St at es Supr eme Cour t  i nt er pr et i ng 

anal ogous pr ovi s i ons i n t he f eder al  Const i t ut i on " ar e emi nent  

and hi ghl y per suasi ve,  but  not  cont r ol l i ng,  aut hor i t y .  .  .  . " 12   

¶70 Thi s cour t  has expl ai ned t hat  i t  " wi l l  not  be bound by 

t he mi ni mums whi ch ar e i mposed by t he Supr eme Cour t  of  t he 

Uni t ed St at es i f  i t  i s  t he j udgment  of  t hi s cour t  t hat  t he 

Const i t ut i on of  Wi sconsi n and t he l aws of  t hi s st at e r equi r e 

t hat  gr eat er  pr ot ect i on of  c i t i zens'  l i ber t i es ought  t o be 

af f or ded. " 13  Ar t i c l e I ,  Sect i on 22 of  t he Wi sconsi n Const i t ut i on 

admoni shes:   " The bl essi ngs of  a f r ee gover nment  can onl y be 

mai nt ai ned by a f i r m adher ence t o j ust i ce,  moder at i on,  

t emper ance,  f r ugal i t y and vi r t ue,  and by f r equent  r ecur r ence t o 

f undament al  pr i nci pl es. "    

¶71 Based on our  l ong t r adi t i on,  I  accept  Just i ce Scal i a' s 

i nvi t at i on t o i nt er pr et  t he pr ot ect i ons af f or ded For bush under  

t he Wi sconsi n Const i t ut i on.   I  concl ude t hat  under  t he Wi sconsi n 

                                                                                                                                                             
For  a di scussi on of  ot her  st at e cour t s i nt er pr et i ng t hei r  

own const i t ut i ons r at her  t han vi ewi ng t he st at e const i t ut i on as 
a r est at ement  of  t he f eder al  Const i t ut i on,  see Knapp I I ,  285 
Wi s.  2d 86,  ¶¶87- 91 ( Cr ooks,  J. ,  concur r i ng) .  

12 McCaul ey v.  Tr opi c of  Cancer ,  20 Wi s.  2d 134,  139,  121 
N. W. 2d 545 ( 1963) .  

13 St at e v.  Doe,  78 Wi s.  2d 161,  172,  254 N. W. 2d 210 ( 1977) .  
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Const i t ut i on,  an accused i s af f or ded t he pr ot ect i ons t hi s cour t  

pr evi ousl y descr i bed i n Dagnal l , 14 Hor nung, 15 and War d16 t o be 

at t ached t o t he Si xt h Amendment .   Appl y i ng t he hol di ng of  

Dagnal l  t o t he Wi sconsi n Const i t ut i on,  I  concl ude t hat  For bush 

" was not  r equi r ed t o i nvoke t he r i ght  t o counsel  i n t hi s case 

because he had been f or mal l y char ged wi t h a cr i me and counsel  

had been r et ai ned t o r epr esent  hi m on t hat  char ge. " 17  My 

concl usi on i s gr ounded i n Wi sconsi n' s l ong hi st or y of  pr ot ect i ng 

an accused' s meani ngf ul  r i ght  t o counsel ,  a hi st or y dat i ng back 

wel l  bef or e t he pr ot ect i ons under  t he Si xt h Amendment  wer e 

ext ended t o t he peopl e of  t hi s St at e. 18         

¶72 I n r eachi ng t hi s concl usi on I  am f ol l owi ng t he cour se 

t hi s cour t  t ook i n our  r ecent  deci s i on i n St at e v.  Knapp,  2005 

WI  127,  285 Wi s.  2d 86,  700 N. W. 2d 899.   The hi s t or y of  Knapp i s  

anal ogous t o t he hi st or y of  t he pr esent  case.   Knapp pr ovi des an 

exampl e of  t hi s cour t ' s  i nt er pr et i ng t he Wi sconsi n Const i t ut i on 

t o af f or d gr eat er  pr ot ect i on t o our  c i t i zens'  l i ber t i es t han 

t hat  pr ovi ded under  t he f eder al  const i t ut i on.      

¶73 I n St at e v.  Knapp ( Knapp I ) ,  2003 WI  121,  265 

Wi s.  2d 278,  666 N. W. 2d 881,  t he cour t  i nt er pr et ed t he Fi f t h 

                                                 
14 St at e v.  Dagnal l ,  2000 WI  82,  236 Wi s.  2d 339,  612 

N. W. 2d 680.    

15 Hor nung v.  Hor nung,  229 Wi s.  2d 469,  477- 80,  600 
N. W. 2d 264 ( Ct .  App.  1999) .   

16 St at e v.  War d,  2009 WI  60,  ¶43 n. 5,  318 Wi s.  2d 301,  767 
N. W. 2d 236.  

17 Dagnal l ,  236 Wi s.  2d 339,  ¶4.  

18 Car pent er  v.  Dane Count y,  9 Wi s.  274 ( 1859) .  
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Amendment  of  t he f eder al  Const i t ut i on.   ( I n Dagnal l ,  t hi s cour t  

i nt er pr et ed t he Si xt h Amendment . )   The Knapp I  cour t  concl uded 

t hat  t he f r ui t  of  t he poi sonous t r ee doct r i ne ext ended t o 

der i vat i ve evi dence di scover ed as a r esul t  of  def endant ' s 

vol unt ar y st at ement s obt ai ned wi t hout  Mi r anda war ni ngs.    

¶74 Ther eaf t er ,  i n Uni t ed St at es v.  Pat ane,  542 U. S.  630 

( 2004) ,  t he Uni t ed St at es Supr eme Cour t  di sagr eed wi t h our  

cour t ' s  i nt er pr et at i on of  t he Fi f t h Amendment  and concl uded i n a 

pl ur al i t y opi ni on t hat  t he admi ssi on of  such der i vat i ve evi dence 

di d not  v i ol at e t he Fi f t h Amendment . 19  The Uni t ed St at es Supr eme 

Cour t  vacat ed t he Knapp I  deci s i on and r emanded t he case t o t hi s  

cour t . 20  ( I n Mont ej o t he Supr eme Cour t  di sagr eed wi t h our  

cour t ' s  i nt er pr et at i on of  t he Si xt h Amendment  i n Dagnal l . )  

¶75 On r emand of  Knapp I ,  t hi s cour t  had t o deci de i n 

Knapp I I 21 whet her  t o f ol l ow t he Uni t ed St at es Supr eme Cour t  

deci s i on i n Pat ane or  st ay wi t h Knapp I  and hol d t hat  t he 

physi cal  evi dence obt ai ned as t he di r ect  r esul t  of  an 

i nt ent i onal  Mi r anda vi ol at i on shoul d be suppr essed as a 

v i ol at i on of  Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on 

                                                 
19 Just i ces Kennedy and O' Connor  concur r ed i n t he j udgment ,  

agr eei ng wi t h t he pl ur al i t y t hat  admi ssi on of  nont est i moni al  
physi cal  f r ui t s does not  r un t he r i sk of  admi t t i ng i nt o t r i al  an 
accused' s coer ced i ncr i mi nat i ng st at ement s agai nst  hi msel f .   
Uni t ed St at es v.  Pat ane,  542 U. S.  630,  645 ( 2004) .  

20 Wi sconsi n v.  Knapp,  542 U. S.  952 ( 2004)  ( vacat i ng t hi s 
cour t ' s  deci s i on on Fi f t h Amendment  gr ounds i n St at e v.  Knapp 
( Knapp I ) ,  2003 WI  121,  265 Wi s.  2d 278,  666 N. W. 2d 881) .  

21 St at e v.  Knapp ( Knapp I I ) ,  2005 WI  127,  285 Wi s.  2d 86,  
700 N. W. 2d 899.  
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( t he Fi f t h Amendment  anal ogue) . 22  ( I n t he i nst ant  case,  t hi s  

cour t  has t o deci de whet her  t o f ol l ow t he Uni t ed St at es Supr eme 

Cour t  deci s i on i n Mont ej o or  adher e t o Dagnal l  as a mat t er  of  

st at e const i t ut i onal  l aw. )    

¶76 The St at e ar gued i n Knapp I I  t hat  Pat ane was 

di sposi t i ve because nei t her  di d Knapp r ai se v i ol at i ons of ,  nor  

di d t hi s cour t  base i t s deci s i on i n Knapp I I  on,  our  st at e 

const i t ut i on' s anal ogue of  t he Fi f t h Amendment .   Mor eover ,  t he 

St at e ar gued t hat  t hi s cour t  had decl i ned i n pr evi ous cases t o 

i nt er pr et  t he Wi sconsi n Const i t ut i on' s r i ght  agai nst  sel f -

i ncr i mi nat i on i n Ar t i c l e I ,  Sect i on 8 ( t ext ual l y al most  

i dent i cal  t o t hat  r i ght  i n t he Fi f t h Amendment )  mor e br oadl y 

t han t he f eder al  const i t ut i onal  r i ght . 23  ( The St at e makes a 

s i mi l ar  ar gument  i n t he i nst ant  case. )  

¶77 On r emand i n Knapp I I ,  r el y i ng upon Wi sconsi n' s l ong 

and cher i shed hi st or y of  pr ovi di ng r obust  pr ot ect i on f or  

i ndi v i dual  r i ght s t o pr eser ve t he i nt egr i t y of  our  cr i mi nal  

j ust i ce syst em,  t hi s cour t  hel d t hat  t he Wi sconsi n Const i t ut i on 

pr ovi des gr eat er  pr ot ect i ons under  Ar t i c l e I ,  Sect i on 8 t han ar e 

af f or ded under  t he anal ogous Fi f t h Amendment  of  t he Uni t ed 

St at es Const i t ut i on. 24  I n t he pr esent  case,  I  woul d f ol l ow t he 

                                                 
22 Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on 

pr ovi des:   " No per son .  .  .  may be compel l ed i n any cr i mi nal  
case t o be a wi t ness agai nst  hi msel f  or  her sel f . "    

23 St at e v.  Jenni ngs,  2002 WI  44,  ¶6,  252 Wi s.  2d 228,  647 
N. W. 2d 142.  

24 Knapp I I ,  285 Wi s.  2d 86,  ¶¶79- 83.  
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pr ecedent  set  f or t h i n Knapp I I  and appl y t he st at e 

const i t ut i on.   

¶78 Pr ot ect i ng an accused' s r i ght  t o counsel  i n pr e- t r i al  

i nt er r ogat i on i s i mper at i ve t o pr ot ect  t he t r i al  r i ght s of  an 

accused and t o enhance t he i nt egr i t y of  t he f act - f i ndi ng 

pr ocess.   As t he Uni t ed St at es Supr eme Cour t  r ecogni zed i n 

Mi r anda:   " Wi t hout  t he pr ot ect i ons f l owi ng f r om adequat e war ni ng 

and t he r i ght s of  counsel ,  ' al l  t he car ef ul  saf eguar ds er ect ed 

ar ound t he gi v i ng of  t est i mony,  whet her  by an accused or  any 

ot her  wi t ness,  woul d become empt y f or mal i t i es  i n a pr ocedur e 

wher e t he most  compel l i ng possi bl e evi dence of  gui l t ,  a 

conf essi on,  woul d have al r eady been obt ai ned at  t he unsuper vi sed 

pl easur e of  t he pol i ce. '   Mapp v.  Ohi o,  367 U. S.  643,  685 ( 1961)  

( Har l an,  J. ,  di ssent i ng) .   Cf .  Poi nt er  v.  Texas ,  380 U. S.  400 

( 1965) . " 25 

¶79 I  woul d i nt er pr et  Ar t i c l e I ,  Sect i on 7 of  t he 

Wi sconsi n Const i t ut i on f ol l owi ng t he r easoni ng and concl usi ons 

set  f or t h i n Dagnal l  and ot her  Wi sconsi n cases i nt er pr et i ng a 

char ged def endant ' s r i ght  t o counsel .   I n doi ng so I  car r y 

f or war d our  1859 Car pent er  deci s i on26 and t hi s cour t ' s  

l ongst andi ng st at e const i t ut i onal  l aw j ur i spr udence t o pr ot ect  

an accused' s meani ngf ul  r i ght  t o counsel .   
                                                                                                                                                             

See Knapp I I ,  285 Wi s.  2d 86,  ¶2 ( r ei nst at i ng al l  por t i ons 
of  t he pr i or  Knapp I  deci s i on,  265 Wi s.  2d 278,  not  i mpl i cat ed 
by t he Uni t ed St at es Supr eme Cour t ' s  or der  vacat i ng t he deci s i on 
i n l i ght  of  Uni t ed St at es v.  Pat ane,  542 U. S.  630 ( 2004) ) .  

25 Mi r anda v.  Ar i zona,  384 U. S.  436,  466 ( 1966)  ( par al l el  
c i t at i ons omi t t ed) .  

26 Car pent er  v.  Doe,  9 Wi s.  274 ( 1859) .  
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¶80 For  t he r easons set  f or t h,  I  concl ude t hat  t he St at e 

v i ol at ed For bush' s const i t ut i onal  r i ght  t o counsel  under  Ar t i c l e 

I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on.   The ci r cui t  cour t  

pr oper l y suppr essed hi s st at ement s.  

¶81 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.          
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¶82 DAVI D T.  PROSSER,  J.    ( concur r i ng) .   I n 2000 t he 

Wi sconsi n Supr eme Cour t  i nt er pr et ed t he Si xt h Amendment  r i ght  t o 

counsel  i n t he f ol l owi ng ci r cumst ances:  ( 1)  t he def endant  had 

been char ged wi t h a cr i me;  ( 2)  counsel  had been r et ai ned t o 

r epr esent  t he accused on t hat  char ge;  ( 3)  counsel  i nf or med l aw 

enf or cement  aut hor i t i es about  t he r epr esent at i on and admoni shed 

t hem not  t o quest i on t he accused about  t he char ge;  and ( 4)  bot h 

t he l aw enf or cement  of f i cer s i nvol ved and t he accused knew of  

t he r epr esent at i on and di scussed i t .   I n t hese ci r cumst ances,  

t he l aw enf or cement  of f i cer s cont i nued t o quest i on t he accused,  

admi ni st er i ng Mi r anda war ni ngs1 t hr ee t i mes,  t hen i nt er r ogat i ng 

t he accused about  t he char ge.   Each t i me t hey el i c i t ed 

i ncr i mi nat i ng i nf or mat i on.   The accused l at er  at t empt ed t o 

suppr ess t hi s i nf or mat i on.   See St at e v.  Dagnal l ,  2000 WI  82,  

236 Wi s.  2d 339,  612 N. W. 2d 680.    

¶83 The Dagnal l  cour t  di d not  det er mi ne whet her  t he 

accused' s st at ement  t o t he of f i cer s——" My l awyer  t ol d me t hat  I  

shoul dn' t  t al k t o you guys" ——was suf f i c i ent  t o " i nvoke"  hi s 

Si xt h Amendment  r i ght  t o counsel  af t er  he r ecei ved a Mi r anda 

war ni ng.   I d. ,  ¶¶56- 57.   Rat her ,  t he cour t  det er mi ned t hat  t he 

def endant  was not  r equi r ed t o " i nvoke"  t he r i ght  of  counsel  i n 

t he c i r cumst ances pr esent ed:    

We hol d t hat  Dagnal l  was not  r equi r ed t o i nvoke 
t he r i ght  t o counsel  i n t hi s case because he had been 
f or mal l y char ged wi t h a cr i me and counsel  had been 
r et ai ned t o r epr esent  hi m on t hat  char ge.   Because 
Dagnal l  was an accused per son under  t he Si xt h 

                                                 
1 Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .  
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Amendment  who had an at t or ney t o r epr esent  hi m on t he 
speci f i c  cr i me char ged,  and because t he at t or ney had 
i nf or med t he pol i ce of  hi s r epr esent at i on of  Dagnal l  
and admoni shed t hem not  t o quest i on hi s c l i ent  about  
t hat  cr i me,  any subsequent  quest i oni ng about  t hat  
cr i me was i mpr oper .  

Dagnal l ,  236 Wi s.  2d 339,  ¶4.  

¶84 The cour t  added i n i t s concl usi on:  

We hol d t hat  t he Si xt h Amendment  r i ght  t o counsel  
pr ot ect ed Dagnal l  f r om pol i ce i nt er r ogat i on about  t he 
homi ci de once Dagnal l  was f or mal l y char ged and once an 
at t or ney r epr esent ed hi m on t hat  char ge.   Because t he 
det ect i ves went  t o Fl or i da knowi ng t hat  counsel  had 
been r et ai ned on t he char ge and because At t or ney 
Connor s had not i f i ed aut hor i t i es t hat  he r epr esent ed 
Dagnal l  and di d not  want  Dagnal l  quest i oned about  t he 
homi ci de,  t he det ect i ves had no aut hor i t y t o quest i on 
Dagnal l  about  t hat  cr i me.  

I d. ,  ¶67.  

¶85 The Dagnal l  deci s i on was t hi s cour t ' s  at t empt  t o 

synt hesi ze and expl ai n Uni t ed St at es Supr eme Cour t  deci s i ons on 

t he r i ght  t o counsel ,  under  t he Si xt h Amendment ,  as of  mi d- 2000.   

The deci s i on af f i r med a unani mous deci s i on of  t he cour t  of  

appeal s,  St at e v.  Dagnal l ,  228 Wi s.  2d 495,  596 N. W. 2d 482 ( Ct .  

App.  1999) ,  t hat  concl uded t hat  Dagnal l ' s  " [ m] y l awyer "  

st at ement  t o t he of f i cer s——i n t he wake of  At t or ney James 

Connor s '  r et ent i on,  not i ce of  r et ent i on,  and admoni t i on t o l aw 

enf or cement ——ef f ect i vel y i nvoked Dagnal l ' s  r i ght  t o counsel .   

The cour t  of  appeal s st at ed t hat  r i ght - t o- counsel  i nvocat i ons by 

accused per sons under  t he Si xt h Amendment  appear ed t o be 

af f or ded " gr eat er  l eeway"  t han t hat  gi ven t o " unchar ged suspect s  

( under  t he Fi f t h Amendment )  dur i ng cust odi al  quest i oni ng. "   I d.  

at  504- 05.  
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¶86 The Dagnal l  dec i s i on di d not  el i mi nat e t he need t o 

i nvoke t he r i ght  t o counsel  f or  " a char ged def endant  i n cust ody 

who does not  have counsel . "   Dagnal l ,  236 Wi s.  2d 339,  ¶48 

( emphasi s added) .   The cour t  sai d t hat  t he Si xt h Amendment  r i ght  

t o counsel  " must  be ' i nvoked'  by t he accused t o t er mi nat e pol i ce 

quest i oni ng bef or e an at t or ney has been r et ai ned or  appoi nt ed 

f or  t hose speci f i c  char ges, "  pr ovi ded t hat  t he accused has been 

pr oper l y i nf or med of  hi s r i ght  t o have an at t or ney and hi s r i ght  

not  t o answer  quest i ons.   I d. ,  ¶52 ( emphasi s added) .  

¶87 But  once a per son has been char ged and an at t or ney has 

been r et ai ned or  appoi nt ed f or  t hat  char ge,  " an accused who has 

[  ]  counsel  .  .  .  need not  make a ' r eal  r equest '  [ an unambi guous 

i nvocat i on of  t he r i ght  t o counsel ]  as r equi r ed by t he Fi f t h 

Amendment . "   I d. ,  ¶50.  

¶88 These st at ement s const i t ut e t he l aw of  Wi sconsi n on 

and af t er  Jul y 6,  2000.   They wer e t he l aw of  Wi sconsi n on May 

16,  2008,  when a det ect i ve f or  t he Sheboygan Count y Sher i f f ' s  

Depar t ment  quest i oned Br ad E.  For bush about  t he at t empt ed sexual  

assaul t  and f al se i mpr i sonment  char ges f i l ed agai nst  hi m ei ght  

days ear l i er .   

¶89 On May 8,  2008,  t he Sheboygan Count y Di st r i ct  

At t or ney' s of f i ce had char ged For bush wi t h t wo f el oni es and 

secur ed a war r ant  f or  hi s ar r est .   On t hat  day,  For bush was 

ar r est ed on t he war r ant  i n Mi chi gan.   He t her eaf t er  appear ed at  

an ext r adi t i on hear i ng i n a Mi chi gan cour t  wher e he was 

r epr esent ed by hi s br ot her ,  Scot t  For bush,  a Mi chi gan at t or ney.  

¶90 For bush wai ved ext r adi t i on and was t r anspor t ed t o 

Wi sconsi n on May 15,  2008.   The f ol l owi ng mor ni ng he was 
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quest i oned——af t er  r ecei v i ng a Mi r anda war ni ng——by Det ect i ve Cor y 

Nor l ander  bef or e hi s schedul ed appear ance i n Sheboygan Count y 

Ci r cui t  Cour t .    

¶91 Ther e i s no di sput e t hat  dur i ng t he week bet ween 

For bush' s ar r est  i n Mi chi gan and hi s r et ur n t o Wi sconsi n,  

someone cl ose t o For bush r et ai ned t he Mast ant uono Law Of f i ce t o 

r epr esent  For bush on hi s Wi sconsi n char ges and t he Mast ant uono 

Law Of f i ce i mmedi at el y not i f i ed t he Sheboygan Count y Di st r i ct  

At t or ney' s of f i ce of  t hi s r epr esent at i on.   At t or ney Rebecca 

Cof f ee of  t he Mast ant uono Law Of f i ce was pr esent  f or  For bush' s 

11 a. m.  i ni t i al  appear ance i n cour t  on May 16.  

¶92 I n shor t ,  For bush' s Si xt h Amendment  r i ght  t o counsel  

was t r i gger ed by t he f i l i ng of  a cr i mi nal  compl ai nt .   Counsel  

was pr esent  f or  For bush i n Mi chi gan,  and counsel  was r et ai ned 

f or  For bush i n Wi sconsi n.   The Di st r i ct  At t or ney' s of f i ce was 

pr ompt l y not i f i ed of  For bush' s Wi sconsi n r epr esent at i on,  and 

counsel  f or  For bush appear ed t i mel y f or  t he f i r st  cour t  hear i ng.   

Ther e i s s i mpl y no basi s f or  di sconnect i ng t he f act s of  t hi s 

case f r om t he cl ear  l aw est abl i shed i n Dagnal l  because under  t he 

l aw i n Dagnal l ,  For bush was not  r equi r ed t o per sonal l y,  

unambi guousl y,  and unequi vocal l y " i nvoke"  hi s r i ght  t o counsel  

when he spoke t o Det ect i ve Nor l ander .    

¶93 Accor di ngl y,  t he det ect i ve' s quest i oni ng was not  

pr oper .   Any i ncr i mi nat i ng st at ement s obt ai ned f r om For bush on 

t he mor ni ng of  May 16 shoul d have been suppr essed under  t hen 

cont r ol l i ng Wi sconsi n l aw.   The ci r cui t  cour t  was cor r ect  when 

i t  appl i ed t hi s  l aw and suppr essed For bush' s  st at ement s on 

Sept ember  19,  2008.    
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MONTEJO AND GANT 

¶94 I n 2009,  whi l e t he St at e' s appeal  was pendi ng i n t he 

cour t  of  appeal s,  t he Uni t ed St at es Supr eme Cour t  handed down 

t wo i mpor t ant  cr i mi nal  l aw deci s i ons:  Mont ej o v.  Loui s i ana,  556 

U. S.  __,  129 S.  Ct .  2079 ( 2009) ,  and Ar i zona v.  Gant ,  556 U. S.  

__,  129 S.  Ct .  1710 ( 2009) .    

¶95 I n Mont ej o,  t he Supr eme Cour t  over r ul ed i t s hol di ng i n 

Mi chi gan v.  Jackson,  475 U. S.  625,  636 ( 1986) ,  t hat  once t he 

Si xt h Amendment  r i ght  t o counsel  i s  asser t ed,  an accused may not  

val i dl y wai ve t hat  r i ght  i n a pol i ce- i ni t i at ed cust odi al  

i nt er r ogat i on.   Mont ej o,  129 S.  Ct .  at  2091.   The Cour t ,  i n an 

opi ni on by Just i ce Scal i a,  conduct ed a cost - benef i t  anal ysi s,  

ul t i mat el y concl udi ng t hat  t he " t hr ee l ayer s of  pr ophyl axi s"  

out l i ned by t he Cour t ' s  deci s i ons i n Mi r anda v.  Ar i zona,  384 

U. S.  436 ( 1966) ,  Edwar ds v.  Ar i zona,  451 U. S.  477 ( 1981) ,  and 

Mi nni ck v.  Mi ssi ssi ppi ,  498 U. S.  146 ( 1990) ,  wer e suf f i c i ent  t o 

pr ot ect  t he r i ght  t o counsel  under  t he Si xt h Amendment .   

Mont ej o,  129 S.  Ct .  at  2090.  

¶96 I n over r ul i ng Jackson,  t he Cour t  under cut  many of  t he 

maj or  under pi nni ngs of  Dagnal l ,  whi ch r el i ed heavi l y on 

Jackson' s r easoni ng.   See Dagnal l ,  236 Wi s.  2d 339,  ¶¶42,  48.   

The Mont ej o Cour t  hel d t hat  wher e a def endant  has been r ead hi s 

Mi r anda r i ght s,  i s  r epr esent ed by counsel ,  and wai ves hi s 

r i ght s,  no pr esumpt i on of  i nval i di t y at t aches t o t he wai ver .   

Mont ej o,  129 S.  Ct .  at  2085.   As a pr act i cal  mat t er ,  t he Cour t ' s  

hol di ng i n Mont ej o const r i ct ed t he r i ght s of  cr i mi nal  def endant s 

who have been char ged wi t h an of f ense and ar e r epr esent ed on 

t hat  of f ense.  
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¶97 The Cour t  i mpl i c i t l y  r ecogni zed,  however ,  t hat  i t s  

changed i nt er pr et at i on of  t he Si xt h Amendment  r i ght  t o counsel  

i s  not  t he onl y  const i t ut i onal l y accept abl e appr oach.   " I f  a 

St at e wi shes t o abst ai n f r om r equest i ng i nt er vi ews wi t h 

r epr esent ed def endant s when counsel  i s  not  pr esent ,  i t  obvi ousl y  

may cont i nue t o do so. "   Mont ej o,  129 S.  Ct .  at  2089.   I n maki ng 

t hi s st at ement ,  t he Cour t  not  onl y acknowl edged t he vi abi l i t y  of  

ot her ,  mor e pr ot ect i ve,  pr ocedur es i n t he Si xt h Amendment  

cont ext  but  al so bel i ed any i nt er pr et at i on t hat  i t s Mont ej o 

r ul i ng must  be appl i ed r et r oact i vel y.    

¶98  The second i mpor t ant  cr i mi nal  case i n 2009 was 

Ar i zona v.  Gant .   I n Gant ,  t he Cour t  nar r owed t he sear ch-

i nci dent - t o- ar r est  except i on t o t he Four t h Amendment ' s war r ant  

r equi r ement .   By c l ar i f y i ng and nar r owi ng t he hol di ng i n New 

Yor k v.  Bel t on,  453 U. S.  454 ( 1981) ,  t he Cour t  l i mi t ed pol i ce 

sear ches of  t he passenger  compar t ment s of  mot or  vehi c l es t o 

s i t uat i ons i n whi ch t he per sons ar r est ed ar e unsecur ed and 

wi t hi n r eachi ng di st ance of  t he compar t ment s at  t he t i me of  t he 

sear ch.   Gant ,  129 S.  Ct .  at  1719.    

¶99  Many cour t s,  i ncl udi ng cour t s i n Wi sconsi n,  had 

i nt er pr et ed Bel t on expansi vel y,  see,  e. g. ,  St at e v.  Fr y,  131 

Wi s.  2d 153,  388 N. W. 2d 565 ( 1986) ,  and l aw enf or cement  of f i cer s 

had r el i ed on t hese r ul i ngs i n conduct i ng cer t ai n aut omobi l e 

sear ches i nci dent  t o ar r est .  

¶100 When t hi s cour t  was conf r ont ed wi t h t he hol di ng i n 

Gant ,  we i mmedi at el y accept ed t he Gant  i nt er pr et at i on as 

cont r ol l i ng f or  f ut ur e sear ches but  decl i ned t o appl y t he r emedy 

of  excl usi on r et r oact i vel y t o sear ches conduct ed pr i or  t o Gant .   
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See St at e v.  Dear bor n,  2010 WI  84,  ¶¶3- 4,  327 Wi s.  2d 252,  786 

N. W. 2d 97;  St at e v.  Li t t l ej ohn,  2010 WI  85,  ¶5,  327 Wi s.  2d 107,  

786 N. W. 2d 123.   We r ecogni zed t hat  t he sear ch conduct ed by t he 

of f i cer s i n Dear bor n was cl ear l y l awf ul  at  t he t i me, 2 and 

occur r ed i n r easonabl e r el i ance on exi st i ng Wi sconsi n pr ecedent .   

I d. ,  ¶28.  

¶101 Because t her e was no quest i on t hat  t he of f i cer s  wer e 

act i ng i n good f ai t h,  we appl i ed t he good f ai t h except i on t o t he 

excl usi onar y r ul e and decl i ned t o appl y t he r emedy of  excl usi on.   

I d. ,  ¶49.   We not ed t hat  i n t hi s cont ext ,  wher e of f i cer s act  i n 

obj ect i vel y r easonabl e r el i ance on set t l ed pr ecedent  l at er  

deemed unconst i t ut i onal ,  t he det er r ent  benef i t  of  excl udi ng t he 

evi dence sei zed woul d be nonexi st ent .   I d.    

¶102 I n many ways,  t he For bush case pr esent s t he opposi t e 

of  t he good f ai t h r el i ance exempl i f i ed i n Dear bor n.   When 

For bush was quest i oned on t he mor ni ng of  May 16,  2008,  he had 

been char ged wi t h t wo cr i mes and was r epr esent ed by counsel .   

The l aw of  Wi sconsi n di d not  r equi r e For bush t o " i nvoke"  hi s 

r i ght  t o counsel  under  t hese ci r cumst ances.   Rat her ,  i t  

pr ecl uded l aw enf or cement  of f i cer s f r om i ni t i at i ng quest i ons t o 

t he accused about  t hese cr i mes.   The l aw i n Wi sconsi n was not  

ambi guous.   The Depar t ment  of  Just i ce' s own t r ai ni ng mat er i al s  

c l ear l y st at ed t hat ,  under  Dagnal l ,  a r epr esent ed def endant  

char ged wi t h a cr i me need not  i nvoke hi s Si xt h Amendment  r i ght  

t o counsel  t o pr event  pol i ce quest i oni ng.   Wi sconsi n Depar t ment  

                                                 
2 The sear ch i n quest i on occur r ed on Apr i l  9,  2006.   St at e 

v.  Dear bor n,  2010 WI  84,  ¶5,  327 Wi s.  2d 252,  786 N. W. 2d 97.   
Ar i zona v.  Gant  was ar gued on Oct ober  7,  2008,  and deci ded on 
Apr i l  21,  2009.  
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of  Just i ce,  Tr ai ni ng and St andar ds Bur eau,  The Mi r anda Pr i mer :  A 

Handbook f or  Law Enf or cement  ( 2004) .   I n a publ i cat i on wr i t t en 

speci f i cal l y f or  l aw enf or cement ,  t he Depar t ment  of  Just i ce 

i nst r uct ed:   

[ I ] f  a suspect  who has been char ged r esponds t o t he 
Mi r anda war ni ng by maki ng r ef er ences t o an at t or ney 
even t hough she does not  c l ear l y expr ess a wi sh f or  
counsel ,  t hi s woul d l i kel y be consi der ed an asser t i on 
of  t he 6t h amendment  r i ght .  .  .  .   The cour t  j eal ousl y 
pr ot ect s t he 6t h amendment  r i ght  t o counsel .  

The Mi r anda Pr i mer ,  9 ( c i t i ng Dagnal l ,  236 Wi s.  2d 339) .  

¶103 At  t he t i me of  For bush' s i nt er r ogat i on,  t he advent  of  

t he Mont ej o r ul i ng was bar el y a gl i mmer  i n Just i ce Scal i a' s eye.   

The Supr eme Cour t  woul d not  gr ant  cer t i or ar i  i n Mont ej o unt i l  

al most  f i ve mont hs l at er  ( Oct ober  1,  2008) ,  Mont ej o v.  

Loui s i ana,  129 S.  Ct .  30 ( 2008) ,  and i t  woul d not  r ender  a 

deci s i on unt i l  May 26,  2009.   I t  i s  t her ef or e i mpossi bl e t o 

cont end,  as di d t he of f i cer s i n Dear bor n,  t hat  t hey act ed i n 

good f ai t h r el i ance on exi st i ng l aw.  

¶104  Law enf or cement  shoul d not  be di sadvant aged f or  i t s 

" obj ect i vel y r easonabl e r el i ance"  on set t l ed l aw.   Dear bor n,  327 

Wi s.  2d 252,  ¶44.   When of f i cer s f ol l ow " t he cl ear  and set t l ed 

pr ecedent  of  t hi s cour t , "  t hey ar e doi ng what  of f i cer s shoul d 

do.   I d.   Appl y i ng t he excl usi onar y r ul e t o t hese of f i cer s 

s i mpl y because t he " set t l ed"  l aw i s subsequent l y  changed woul d 

not  det er  mi sconduct .   Conver sel y,  l aw enf or cement  shoul d not  be 

r ewar ded f or  di sr egar di ng set t l ed l aw i n ant i c i pat i on t hat  

someday i t  may be over r ul ed.   Evi dence obt ai ned i n c l ear  

v i ol at i on of  t he const i t ut i onal  pr i nci pl es announced by t hi s 

cour t  shoul d be suppr essed.  
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¶105 The good f ai t h except i on t o t he excl usi onar y r ul e 

evol ved f r om a r ecogni t i on t hat  wher e l aw enf or cement  act s i n 

good f ai t h,  t he pur pose of  det er r ence i s not  ser ved by 

suppr essi ng r el i abl e evi dence.   I l l i noi s v.  Kr ul l ,  480 U. S.  340,  

349- 50 ( 1987) .   The cor ol l ar y t o r ewar di ng good f ai t h i s 

sanct i oni ng bad f ai t h.   Appl y i ng t he excl usi onar y r ul e and 

suppr essi ng evi dence wher e l aw enf or cement  has not  compl i ed wi t h 

const i t ut i onal  l aw pr omot es det er r ence.   Whi l e t hi s cour t  

concl uded t hat  det er r ence was not  ser ved by t he r et r oact i ve 

appl i cat i on of  Gant ,  i t  i s  ser ved her e.   Or di nar i l y ,  l aw 

enf or cement  must  compl y wi t h exi st i ng l aw,  even t hough t hat  l aw 

i s l at er  changed.  

FUTURE CASES 

¶106 The pr i nci pl es st at ed above shoul d det er mi ne t he 

out come of  t hi s case and may af f ect  ot her  cases wher e l aw 

enf or cement  of f i cer s conduct ed i nappr opr i at e quest i oni ng of  

accused def endant s bef or e Mont ej o was deci ded.   The pr i nci pl es 

st at ed above do not  addr ess t he f ut ur e.   I t  i s ,  however ,  

i mpor t ant  t o not e t hat  t he Supr eme Cour t  i nvi t ed t he st at es t o 

pr eser ve exi st i ng l aw t hat  pol i ce- i ni t i at ed quest i oni ng of  

accused per sons char ged wi t h cr i mes and r epr esent ed by counsel  

i s  pr esumed i nval i d and wi l l  l ead t o excl usi on of  i ncr i mi nat i ng 

evi dence.  

¶107 The Wi sconsi n Depar t ment  of  Just i ce was cor r ect  when 

i t  st at ed t hat  t hi s cour t  " j eal ousl y pr ot ect s t he 6t h amendment  

r i ght  t o counsel . "   The Mi r anda Pr i mer ,  9.   As we i ndi cat ed i n 

Dagnal l ,  t he Si xt h Amendment  r i ght  t o counsel  ar i ses af t er  

adver sar y j udi c i al  pr oceedi ngs have been i ni t i at ed by t he f i l i ng 
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of  a cr i mi nal  compl ai nt  or  t he i ssuance of  an ar r est  war r ant ,  

Dagnal l ,  236 Wi s.  2d 339,  ¶30,  and i t  i ncl udes pr et r i al  

i nt er r ogat i ons af t er  ei t her  of  t hese event s has occur r ed,  i d.  

¶108 I nt er pr et i ng t he cases i n 2000,  t hi s cour t  sai d t hat  

" a char ged def endant  i n cust ody who does not  have counsel  must  

i nvoke,  asser t ,  or  exer ci se t he r i ght  t o counsel  t o pr event  

i nt er r ogat i on. "   I d. ,  ¶48.  

¶109 The upshot  of  Mont ej o i s t hat  a char ged def endant  i n 

cust ody must  i nvoke,  asser t ,  or  exer ci se t he r i ght  t o counsel ,  

c l ear l y,  t o pr event  i nt er r ogat i on,  even af t er  counsel  has been 

hi r ed or  appoi nt ed,  so l ong as a pr oper  Mi r anda war ni ng has been 

pr ovi ded.  

¶110 Just i ce Scal i a acknowl edged i n Mont ej o t hat  a " br i ght -

l i ne r ul e l i ke t hat  adopt ed i n Jackson ensur es t hat  no f r ui t s of  

i nt er r ogat i ons made possi bl e by badger i ng- i nduced i nvol unt ar y 

wai ver s ar e ever  er r oneousl y admi t t ed at  t r i al . "   Mont ej o,  129 

S.  Ct .  at  2089.   But  he di scount ed t he val ue of  such a r ul e,  

wr i t i ng:  

[ T] he Cour t  has al r eady t aken subst ant i al  ot her ,  
over l appi ng measur es t owar d t he same end.  Under  
Mi r anda' s pr ophyl act i c pr ot ect i on of  t he r i ght  agai nst  
compel l ed sel f - i ncr i mi nat i on,  any suspect  subj ect  t o 
cust odi al  i nt er r ogat i on has t he r i ght  t o have a l awyer  
pr esent  i f  he so r equest s,  and t o be advi sed of  t hat  
r i ght .  Under  Edwar ds'  pr ophyl act i c pr ot ect i on of  t he 
Mi r anda r i ght ,  once such a def endant  " has i nvoked hi s 
r i ght  t o have counsel  pr esent , "  i nt er r ogat i on must  
st op.  And under  Mi nni ck ' s pr ophyl act i c pr ot ect i on of  
t he Edwar ds r i ght ,  no subsequent  i nt er r ogat i on may 
t ake pl ace unt i l  counsel  i s  pr esent ,  " whet her  or  not  
t he accused has consul t ed wi t h hi s at t or ney. "   

I d.  at  2089- 90 ( c i t at i ons omi t t ed) .  
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¶111 Accor di ng t o Just i ce Scal i a,  " a def endant  who does not  

want  t o speak t o t he pol i ce wi t hout  counsel  pr esent  need onl y 

say as much when he i s f i r st  appr oached and gi ven t he Mi r anda 

war ni ngs. "   I d.  at  2090.  

¶112 Thi s bl uepr i nt  f or  i nt er r ogat i on wi l l  i nevi t abl y r ai se 

quest i ons about  whet her  a par t i cul ar  accused' s st at ement s " say 

as much"  as necessar y t o t er mi nat e i nt er r ogat i on i n t he absence 

of  counsel .   I t  r ai ses quest i ons about  whet her  an at t or ney 

pr esent  at  t he j ai l  and demandi ng t o see her  c l i ent  wi l l  be 

per mi t t ed t o conf er  wi t h t he accused unl ess t he accused 

per sonal l y asks t o conf er  wi t h hi s at t or ney.    

¶113 An accused' s wai ver  of  counsel  must  be knowi ng and 

i nt el l i gent  and vol unt ar y,  and t he st at e wi l l  have t he bur den of  

showi ng al l  t hr ee i n ever y case.   Thi s i s s i gni f i cant  when we 

acknowl edge t hat  not  al l  def endant s ar e equal  i n t hei r  capaci t y  

t o under st and and appr eci at e t hei r  r i ght s,  and not  al l  post -

Mi r anda admi ssi ons wi l l  aut omat i cal l y pass must er .  

¶114 Whet her  r i ght s af f or ded by t he Si xt h Amendment  wi l l  

r equi r e addi t i onal  pr ot ect i on i n t hi s st at e r emai ns t o be 

det er mi ned.  

¶115 The l aw i s ever  changi ng.   At  f i r st  gl ance,  Mont ej o 

pr esent s a dr amat i c shi f t  i n di r ect i on f or  Si xt h Amendment  

j ur i spr udence.   I f  t her e i s anyt hi ng t o be l ear ned f r om a st udy 

of  const i t ut i onal  l aw,  however ,  i t  i s  t hat  even t he most  

moment ous deci s i ons r ar el y escape some r ef i nement  over  t i me.   

The Cour t ' s  hol di ng i n Bel t on was per cei ved t o be ver y br oad 

when i t  was i ssued,  but  t he deci s i on was not  c l ar i f i ed and 
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nar r owed unt i l  al most  30 year s l at er .   Gant ,  129 S.  Ct .  at  1718-

19.  

¶116 Mont ej o i s unquest i onabl y t he cur r ent  cont r ol l i ng l aw 

on t he subj ect  of  t he Si xt h Amendment  r i ght  t o counsel .   But  

nei t her  t hi s cour t  nor  l aw enf or cement  cur r ent l y has t he benef i t  

of  t he i nevi t abl e expl anat i on,  appl i cat i on,  and modi f i cat i on of  

t he pr i nci pl es t hat  Mont ej o so r ecent l y announced.   I t  i s  

unnecessar y her e t o expound on what  addi t i onal  pr ot ect i ons,  i f  

any,  may be needed i n t he f ut ur e.   I t  i s  enough now t o uphol d 

t he pr ot ect i ons t hat  wer e i n pl ace when Br ad For bush was 

quest i oned i n v i ol at i on of  set t l ed l aw.  

¶117 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  
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¶118 N.  PATRI CK CROOKS,  J.     ( di ssent i ng) .   I  l ament  t he 

f act  t hat  t hr ee j ust i ces,  each i n a separ at e wr i t t en opi ni on,  

t ake t hr ee di ver gent  avenues i n a f ut i l e ef f or t  t o uphol d t he 

Dagnal l  r ul e and suppr ess st at ement s For bush vol unt ar i l y  made t o 

pol i ce.   These var yi ng appr oaches l eave mor e quest i ons t han 

answer s.   Just i ce Roggensack,  i n her  ef f or t  t o save t he Dagnal l  

r ul e,  empl oys an ext r emel y nar r ow r eadi ng of  Mont ej o,  i gnor i ng 

an ent i r e sect i on of  t hat  deci s i on,  i n or der  t o ext r act  onl y t he 

l anguage and pr i nci pl es t hat  suppor t  her  posi t i on.   Her  at t empt  

t o mi ni mi ze t he ef f ect  of  a Uni t ed St at es Supr eme Cour t  deci s i on 

r i ngs hol l ow because Mont ej o c l ar i f i ed t hat  t he f ocus on 

r et ai ned ver sus appoi nt ed counsel  i s  a di st i nct i on wi t hout  a 

di f f er ence.   Af t er  Mont ej o,  r et ai ni ng or  appoi nt i ng counsel  does 

not ,  by i t sel f ,  ser ve t o i nvoke t he Si xt h Amendment  r i ght  t o 

counsel  pr ohi bi t i ng a subsequent  pol i ce- i ni t i at ed i nt er r ogat i on.   

Bot h Just i ce Pr osser  and Chi ef  Just i ce Abr ahamson not e as much 

i n t hei r  wr i t i ngs.   Just i ce Pr osser ,  i n hi s ef f or t  t o save t he 

Dagnal l  r ul e,  i nvent s an anomal ous bad f ai t h cor ol l ar y t o t he 

good f ai t h except i on t o t he excl usi onar y r ul e.   Chi ef  Just i ce 

Abr ahamson,  i n her  ef f or t  t o save t he Dagnal l  r ul e,  r el i es on 

t he Wi sconsi n Const i t ut i on but  pays scant  at t ent i on t o t he f act  

t hat  Dagnal l  was based ent i r el y on t he Uni t ed St at es 

Const i t ut i on.   I  woul d f ol l ow t he cl ear  mandat e i n Mont ej o and 

over r ul e Dagnal l .   Thi s r esul t  f ol l ows t he l et t er  and t he spi r i t  

of  Mont ej o,  pr ot ect i ng a def endant ' s r i ght  t o counsel  whi l e 



No.   2008AP3007- CR. npc 

 

2 
 

ensur i ng t hat  j ust i ce wi l l  be done by t he admi ssi on of  vol unt ar y 

st at ement s of  a def endant  such as For bush.      

¶119 I  di sagr ee wi t h t he deci s i ons of  t hese j ust i ces t o 

depar t  f r om wel l - r easoned f eder al  const i t ut i onal  l aw,  and t hus I  

r espect f ul l y di ssent .   Par t  I  anal yzes t he Uni t ed St at es Supr eme 

Cour t ' s  deci s i on i n Mont ej o v.  Loui s i ana,  556 U. S.  __,  129 S.  

Ct .  2079 ( 2009) .   Par t  I I  expl ai ns t he ef f ect  of  Mont ej o on t he 

Si xt h Amendment  r i ght  t o counsel  and t he l aw i n Wi sconsi n.   I n 

Par t  I I I ,  I  not e,  as I  di d i n my di ssent  i n St at e v.  Dagnal l ,  

2000 WI  82,  236 Wi s.  2d 339,  612 N. W. 2d 680,  t hat  t he concer ns 

echoed by t he Uni t ed St at es Supr eme Cour t  i n Mont ej o and t he 

l ack of  l egal  suppor t  f or  di st i ngui shi ng bet ween t he Fi f t h and 

Si xt h Amendment  r i ght s t o counsel  st r ongl y suppor t  f ol l owi ng t he 

Uni t ed St at es Supr eme Cour t ' s  appr oach i n Mont ej o.   Par t  I V 

br i ef l y concl udes my di ssent .  

I .  

¶120 I  begi n by c l ar i f y i ng t he ef f ect  of  Mont ej o t o 

demonst r at e t hat  Just i ce Roggensack' s i nt er pr et at i on l acks any 

f oundat i on i n t he l anguage of  t hat  deci s i on.   Her  opi ni on gi ves 

f ar  t oo l i t t l e cr edence t o t he Uni t ed St at es Supr eme Cour t ’ s 

car ef ul  exami nat i on of  t he Si xt h Amendment  r i ght  t o counsel  and 

t he r at i onal e under l y i ng t he Jackson r ul e.   Mont ej o' s c l ear  and 

emphat i c r ej ect i on of  t he Jackson r ul e ef f ect i vel y over r ul es 

Dagnal l ,  as t he cour t  of  appeal s appr opr i at el y concl uded.   St at e 

v.  For bush,  2010 WI  App 11,  ¶13,  323 Wi s.  2d 258,  779 

N. W. 2d 476.   Mont ej o al so c l ar i f i ed t hat  onl y a c l ear ,  
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unequi vocal  r equest  f or  counsel  wi l l  i nvoke t he Si xt h Amendment  

r i ght  t o counsel . 1   

¶121 Under  Jackson,  a wai ver  of  t he r i ght  t o counsel  was 

pr esumed i nval i d wher e i t  was obt ai ned dur i ng pol i ce- i ni t i at ed 

quest i oni ng af t er  t he St at e was not i f i ed t hat  a char ged 

def endant  had secur ed r epr esent at i on by counsel .   Mont ej o,  129 

S.  Ct .  at  2083.   I n Jackson,  t he def endant  af f i r mat i vel y 

r equest ed t he appoi nt ment  of  counsel .   Mi chi gan v.  Jackson,  475 

U. S.  625,  627 ( 1986) .   The Mont ej o Cour t  expl i c i t l y  over r ul ed 

Jackson,  concl udi ng t hat  i t  pr oduced an unwor kabl e,  “ f act -

i nt ensi ve and bur densome”  r ul e f or  l aw enf or cement  and cour t s.   

Mont ej o,  129 S.  Ct .  at  2084.    

¶122 The Mont ej o Cour t ' s  hol di ng encompassed t wo di st i nct  

but  r el at ed Si xt h Amendment  r i ght  t o counsel  i ssues.   The Cour t  

f i r st  r ej ect ed Mont ej o' s at t empt  t o expand Jackson t o al l ow t he 

mer e appoi nt ment  of  counsel ,  wi t hout  any r equest  by t he 

def endant ,  t o ser ve as an i nvocat i on of  t he Si xt h Amendment  

r i ght  t o counsel .   I d.  at  2083- 88.   Goi ng a st ep f ur t her ,  t he 

Cour t  over r ul ed Jackson out r i ght .   I d.  at  2088- 91.  

¶123 I n r ej ect i ng t he expansi on of  Jackson t o t he f act s i n 

Mont ej o,  t he Uni t ed St at es Supr eme Cour t  not ed t hat  t he onl y 

r at i onal e f or  t he Jackson r ul e was pr ot ect i on f r om pol i ce 

                                                 
1 The cent r al  f ocus of  Mont ej o was “ t he scope and cont i nued 

vi abi l i t y  of  t he r ul e announced by [ t he Uni t ed St at es Supr eme 
Cour t ]  i n Mi chi gan v.  Jackson.   Mont ej o v.  Loui s i ana,  556 U. S.  
__,  129 S.  Ct .  2079,  2082 ( 2009) .   Af t er  over r ul i ng Jackson,  t he 
Cour t  al so c l ar i f i ed t hat  upon r emand,  Mont ej o coul d est abl i sh a 
v i ol at i on of  hi s Si xt h Amendment  r i ght  t o counsel  onl y i f  he 
pr oved t hat  he cl ear l y and unequi vocal l y r equest ed counsel  when 
t he of f i cer s appr oached hi m.   I d.  at  2091- 92.       
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badger i ng.   I d.  at  2085- 86.   When a def endant  has not  act ual l y  

r equest ed t he assi st ance of  an at t or ney dur i ng cust odi al  

i nt er r ogat i on,  t he Cour t  concl uded t hat  i t  was and i s whol l y 

unnecessar y t o pl ace t hese const r ai nt s on l aw enf or cement .   The 

Cour t  expl ai ned:  

No r eason exi st s t o assume t hat  a def endant  l i ke 
Mont ej o,  who has done not hi ng at  al l  t o expr ess hi s 
i nt ent i ons wi t h r espect  t o hi s Si xt h Amendment  r i ght s,  
woul d not  be per f ect l y amenabl e t o speaki ng wi t h t he 
pol i ce wi t hout  havi ng counsel  pr esent .   And no r eason 
exi st s t o pr ohi bi t  t he pol i ce f r om i nqui r i ng.   Edwar ds 
and Jackson ar e meant  t o pr event  pol i ce f r om badger i ng 
def endant s i nt o changi ng t hei r  mi nds about  t hei r  
r i ght s,  but  a def endant  who never  asked f or  counsel  
has not  yet  made up hi s mi nd i n t he f i r st  i nst ance.  

I d.  at  2086- 87.  

¶124 The Uni t ed St at es Supr eme Cour t  t hen put  t he ent i r e 

Jackson r ul e i n i t s s i ght s.   Af t er  wei ghi ng t he cost s and 

benef i t s of  t he Jackson r ul e,  t he Cour t  concl uded t hat  Jackson 

l acked compel l i ng r easoni ng.   I d.  at  2089- 91.   The Cour t  

hi ghl i ght ed t he absur di t y of  pr ot ect i ng a def endant  f r om hi s own 

el ect i on t o t al k t o l aw enf or cement  wi t hout  counsel  when ot her  

saf eguar ds ensur e t hat  such a deci s i on i s knowi ng and vol unt ar y.   

I d.  at  2089- 90.   Li t t l e addi t i onal  pr ot ect i on i s gai ned f r om t he 

Jackson r ul e consi der i ng t he many pr ophyl act i c l ayer s t hat  exi st  

t o pr event  pol i ce f r om obt ai ni ng i nvol unt ar y or  coer ced 
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st at ement s. 2  I d.   The cost  of  t he Jackson r ul e,  on t he ot her  

hand,  i s subst ant i al ,  gi ven t hat  i t  coul d of t en be used t o 

i nval i dat e an ent i r el y vol unt ar y conf essi on and may det er  l aw 

enf or cement  f r om even t r y i ng t o obt ai n conf essi ons.   I d.  at  

2090- 91.   Ul t i mat el y,  t he Cour t  over r ul ed Jackson,  hol di ng t hat  

i t s l i mi t ed benef i t  t o const i t ut i onal  pr ot ect i ons came at  t oo 

gr eat  a cost .   I d.  at  2091.  

 ¶125 Mont ej o al so c l ar i f i ed t hat  an unequi vocal  r equest  f or  

counsel  i s  r equi r ed t o i nvoke bot h t he Fi f t h and Si xt h Amendment  

r i ght  t o counsel . 3  The Uni t ed St at es Supr eme Cour t  has l ong 

r equi r ed an unequi vocal  and unambi guous r equest  t o i nvoke t he 

Fi f t h Amendment  r i ght  t o counsel .   Davi s v.  U. S. ,  512 U. S.  452,  

                                                 
2 The Mont ej o Cour t  el abor at ed t hat  t her e ar e t hr ee key 

l ayer s of  pr ot ect i on whi ch adequat el y shi el d a def endant  f r om an 
i nvol unt ar y conf essi on.   129 S.  Ct .  at  2089- 90.   Mi r anda v.  
Ar i zona,  384 U. S.  436,  474 ( 1966) ,  pr event s compel l ed sel f -
i ncr i mi nat i on by pr ovi di ng def endant s wi t h a number  of  r i ght s i n 
cust odi al  i nt er r ogat i ons,  i ncl udi ng t he r i ght  t o have an 
at t or ney pr esent  and t he r i ght  t o be not i f i ed of  t hat  r i ght .   
Edwar ds v.  Ar i zona,  451 U. S.  477,  484- 85 ( 1981) ,  ensur es t hat  
l aw enf or cement  r espect s t he Mi r anda r i ght  by pr ohi bi t i ng 
f ur t her  i nt er r ogat i on af t er  a def endant  i nvokes t he r i ght  t o 
counsel .   I n a s i mi l ar  vei n,  Mi nni ck v.  Mi ssi ssi ppi ,  498 U. S.  
146,  153 ( 1990) ,  adds t o t he pr ot ect i on pr ovi ded by Edwar ds by 
pr ohi bi t i ng any i nt er r ogat i on out si de t he pr esence of  counsel  
once a def endant  has i nvoked t he r i ght  t o counsel .  

3 Just i ce Roggensack' s f ai l ur e t o addr ess For bush' s ar gument  
t hat  he equi vocal l y r equest ed counsel  and t hat  such a r equest  i s 
suf f i c i ent  t o i nvoke t he r i ght  t o counsel  i mpl i c i t l y  r ecogni zes 
t hat  t hi s ar gument  l acks mer i t  af t er  Mont ej o.   Chi ef  Just i ce 
Abr ahamson' s opi ni on r ecogni zes t hat  Mont ej o c l ar i f i ed t hat  a 
c l ear ,  unequi vocal  r equest  f or  counsel  i s  r equi r ed t o i nvoke 
bot h t he Fi f t h and Si xt h Amendment  r i ght  t o counsel ,  t hough she 
concl udes t hat  equi vocal  r equest s ar e suf f i c i ent  t o i nvoke t he 
r i ght  t o counsel  under  t he Wi sconsi n Const i t ut i on.   Chi ef  
Just i ce Abr ahamson' s op. ,  ¶¶64 n. 6,  71.   
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459 ( 1994) .   Pr i or  t o Mont ej o,  t he Cour t  had not  di r ect l y 

addr essed t he c l ar i t y wi t h whi ch a def endant  was r equi r ed t o 

r equest  counsel  t o i nvoke t he Si xt h Amendment  r i ght .   However ,  

t he Cour t  di d not  st at e t hat  any di f f er ent  st andar d appl i ed t o 

post - char gi ng i nt er r ogat i ons ei t her .   Whi l e onl y t he Fi f t h 

Amendment  r i ght  t o counsel  was i mpl i cat ed i n Davi s,  not hi ng i n 

t hat  case i ndi cat ed t hat  t he s t andar d was appl i cabl e onl y t o 

pr e- char gi ng i nt er r ogat i ons,  and i t s r easoni ng i s equal l y 

appl i cabl e t o i nt er r ogat i ons af t er  a def endant  has been char ged.   

I d.  at  458- 62.  

¶126 I n Mont ej o,  af t er  r ej ect i ng hi s ar gument  under  t he 

now- def unct  Jackson deci s i on,  t he Uni t ed St at es Supr eme Cour t  

or der ed a r emand t o al l ow Mont ej o t o ar gue t hat  he “ made a c l ear  

asser t i on of  t he r i ght  t o counsel , ”  whi ch under  Edwar ds woul d 

i nval i dat e any s t at ement s obt ai ned af t er  such an i nvocat i on i f  

pol i ce i ni t i at ed t he subsequent  i nt er r ogat i on.   Mont ej o,  129 S.  

Ct .  at  2091- 92 ( c i t i ng Davi s,  512 U. S.  at  459) .   The Cour t  not ed 

t hat  “ [ e] ven i f  Mont ej o subsequent l y agr eed t o wai ve hi s r i ght s,  

t hat  wai ver  woul d have been i nval i d had i t  f ol l owed an 

‘ unequi vocal  el ect i on of  t he r i ght . ’ ”   I d.  at  2091 ( quot i ng 

Texas v.  Cobb,  532 U. S.  162,  176 ( 2001) ) .      

¶127 At  one t i me,  t he Wi sconsi n cour t  of  appeal s had 

suggest ed “ t hat  t he st r i ct  r equi r ement s f or  ‘ unequi vocal l y and 

unambi guousl y ’  asser t i ng one’ s r i ght  t o counsel  under  t he Fi f t h 

Amendment  ar e somewhat  l ess st r i ngent  under  t he Si xt h 

Amendment . ”   St at e v.  Hor nung,  229 Wi s.  2d 469,  478- 80,  600 

N. W. 2d 264 ( Ct .  App.  1999)  ( r el y i ng on di st i nct i ons bet ween t he 
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Fi f t h and Si xt h Amendment  r i ght  t o counsel  i n Jackson) .   Thi s 

cour t  ext ended t hat  st at ement  i n a f oot not e i n St at e v.  War d,  

even t hough t he Si xt h Amendment  was not  at  i ssue i n t hat  case,  

by not i ng t hat  “ i n cont r ast  t o t he Fi f t h Amendment  r i ght  t o 

counsel ,  an equi vocal  r equest  f or  counsel  i n a Si xt h Amendment  

cont ext  i s  suf f i c i ent  t o i nvoke t hat  r i ght . ”   St at e v.  War d,  

2009 WI  60,  ¶43 n. 5,  318 Wi s.  2d 301,  767 N. W. 2d 236 ( c i t i ng 

Hor nung,  229 Wi s.  2d at  477- 78 and Pat t er son v.  I l l i noi s,  487 

U. S.  285,  290- 91 ( 1988) ,  and si mi l ar l y r el y i ng on such 

di st i nct i ons) .   The Uni t ed St at es Supr eme Cour t  has now er ased 

t he di st i nct i ons bet ween pr e-  and post - char gi ng i nt er r ogat i ons 

i n Mont ej o and cl ar i f i ed t hat  an unequi vocal  r equest  i s r equi r ed 

t o i nvoke t he r i ght  t o counsel  under  bot h Amendment s.   The War d 

f oot not e i s now cl ear l y i n er r or .       

¶128 Si gni f i cant l y,  i n i t s deci s i on over r ul i ng Jackson and 

cl ar i f y i ng t hat  onl y an unequi vocal  r equest  can i nvoke t he Si xt h 

Amendment  r i ght  t o counsel ,  t he Uni t ed St at es Supr eme Cour t  

di sposed of  t he di st i nct i ons bet ween t he Fi f t h and Si xt h 

Amendment  r i ght  t o counsel  i n Mont ej o.   I n suppor t  of  i t s  

abr ogat i on of  t he Jackson r ul e,  t he Cour t  expl ai ned t hat  

“ [ s] i nce t he r i ght  under  bot h sour ces i s wai ved usi ng t he same 

pr ocedur e,  doct r i nes ensur i ng vol unt ar i ness of  t he Fi f t h 

Amendment  wai ver  s i mul t aneousl y ensur e t he vol unt ar i ness of  t he 

Si xt h Amendment  wai ver . ”   Mont ej o,  129 S.  Ct .  at  2090 ( i nt er nal  

c i t at i ons omi t t ed) .   Even mor e di r ect l y,  t he Cour t  expl i c i t l y  

pr ovi ded t hat  “ t her e i s no r eason cat egor i cal l y  t o di st i ngui sh 
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an unr epr esent ed def endant  ( Fi f t h Amendment )  f r om a r epr esent ed 

one ( Si xt h Amendment ) . ”   I d.  at  2092 ( par ent het i cal s added) .   

I I .  

¶129 I  emphasi ze t hese t enet s of  Mont ej o because t he Uni t ed 

St at es Supr eme Cour t ’ s def i ni t i ve i nt er pr et at i on of  t he Si xt h 

Amendment  r i ght  t o counsel  i n Mont ej o c l ear l y i nval i dat es 

Just i ce Roggensack' s r easoni ng f or  uphol di ng Dagnal l  and 

pr ovi des t he appr opr i at e out come i n t hi s case.   The hear t  of  

Just i ce Roggensack' s r at i onal e i s based on t hr ee er r oneous l egal  

ar gument s:  ( 1)  r equest i ng counsel  i n out - of - st at e ext r adi t i on 

pr oceedi ngs i nvokes t he r i ght  t o counsel  f or  a subsequent  

i nt er r ogat i on i n Wi sconsi n,  ( 2)  Mont ej o i s l i mi t ed t o i t s f act s,  

and ( 3)  Dagnal l  i nt er pr et ed t he Wi sconsi n Const i t ut i on or  

cr eat ed const i t ut i onal  pr i nci pl es sever ed f r om t he Si xt h 

Amendment .   These asser t i ons l ack any l egal  suppor t .    

¶130 Ther e i s al so a f our t h and qui t e cr i t i cal  f act ual  f l aw 

i n Just i ce Roggensack' s r easoni ng.   Even i f  Mont ej o and Dagnal l  

coul d be r econci l ed i nt o a r ul e pr ohi bi t i ng t he pol i ce- i ni t i at ed 

i nt er r ogat i on of  a char ged def endant  " who has af f i r mat i vel y 

i nvoked hi s r i ght  t o counsel  by secur i ng t he ser vi ces of  an 

at t or ney f or  t he cr i mes char ged, "  Just i ce Roggensack' s op. ,  ¶27,  

t her e i s no evi dence t hat  For bush i n f act  di d so i n t hi s case.   

Whi l e For bush secur ed a Mi chi gan at t or ney as counsel  f or  hi s 

ext r adi t i on hear i ng,  t her e i s no evi dence t hat  he secur ed 

counsel  i n Wi sconsi n or  even knew t hat  he was r epr esent ed by 

counsel  when t he i nt er r ogat i on t ook pl ace i n Wi sconsi n.   Just i ce 

Roggensack makes much of  t he par t i es '  st i pul at i on t hat  For bush 
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was r epr esent ed by counsel  when i nt er r ogat ed by Det ect i ve 

Nor l ander  and t he ci r cui t  cour t ' s  f i ndi ng t hat  Nor l ander  knew of  

t hat  r epr esent at i on.   Just i ce Roggensack' s op. ,  ¶¶52- 53.   

Mont ej o r ej ect ed t he i dea t hat  r et ai ni ng counsel  was suf f i c i ent  

t o i nvoke t he Si xt h Amendment  r i ght  t o counsel .   Just i ce 

Roggensack asser t s t hat  t he Dagnal l  r ul e t hat  sur vi ves Mont ej o 

appl i es t o a def endant  who af f i r mat i vel y r equest s counsel ,  but  

t he r ecor d does not  suppor t  a concl usi on t hat  For bush di d so.   

Mor e t han conf l i c t i ng wi t h Mont ej o,  al l owi ng t he r et ent i on of  

counsel  by a f ami l y member  or  ot her  per son t o i nvoke a 

def endant ' s r i ght  t o counsel  i s  cont r ar y t o t hi s cour t ' s  

st at ement  i n War d t hat  onl y t he def endant  can i nvoke hi s r i ght  

t o counsel .   War d,  318 Wi s.  2d 301,  ¶38.   Ther e i s not hi ng i n 

t he r ecor d t o show t hat  For bush,  hi msel f ,  " af f i r mat i vel y i nvoked 

hi s r i ght  t o counsel  by secur i ng t he ser vi ces of  an at t or ney f or  

t he cr i mes char ged"  i n Wi sconsi n.   Thus,  Just i ce Roggensack' s 

opi ni on i s unvei l ed as not hi ng mor e t han an endeavor  t o sal vage 

Dagnal l .  

¶131 Despi t e t he l ack of  evi dence i n t he r ecor d t hat  

For bush af f i r mat i vel y r equest ed counsel  i n Wi sconsi n,  Just i ce 

Roggensack makes t he novel  asser t i on t hat  For bush' s r et ent i on of  

counsel  f or  hi s ext r adi t i on hear i ng i n Mi chi gan i nvoked hi s 

Si xt h Amendment  r i ght  t o counsel  f or  t hese Wi sconsi n char ges.   

Just i ce Roggensack' s op. ,  ¶¶26,  39- 40.   Just i ce Roggensack 
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pr ovi des no r el evant  suppor t  f or  t hi s c l ai m. 4  I ndeed,  as was 

r ecent l y r eaf f i r med i n Mont ej o,  t he Uni t ed St at es Supr eme Cour t  

has " i n f act  never  hel d t hat  a per son can i nvoke hi s Mi r anda 

r i ght s ant i c i pat or i l y ,  i n a cont ext  ot her  t han ' cust odi al  

i nt er r ogat i on. ' "   Mont ej o,  129 S.  Ct .  at  2091 ( quot i ng McNei l  v.  

Wi sconsi n,  501 U. S.  171,  182 n. 3 ( 1991) ) .   No deci s i on by t hi s  

or  any cour t  pr ovi des t hat  For bush' s assi st ance f r om Mi chi gan 

counsel  i n a pr ocedur al ,  not  subst ant i ve,  ext r adi t i on hear i ng i n 

                                                 
4 Just i ce Roggensack pr i mar i l y r el i es on t wo deci s i ons f r om 

ot her  st at es,  nei t her  of  whi ch l end her  any suppor t .   The 
Appel l at e Cour t  of  I l l i noi s,  r el y i ng on Jackson,  s i nce over r ul ed 
i n Mont ej o,  hel d t hat  pol i ce coul d not  quest i on a def endant  who 
had r equest ed counsel  at  an ext r adi t i on hear i ng r el at ed t o t he 
cr i mes char ged.   Peopl e v.  Maust ,  576 N. E. 2d 965,  971 ( I l l .  App.  
Ct .  1991) .   I n a ver y di f f er ent  f act ual  scenar i o i n St at e v.  
Mar ch,  No.  M2007- 53- CCA- R3- CD,  2011 WL 332327 ( Tenn.  Cr i m.  App.  
Jan.  27,  2011) ,  t he def endant  r et ai ned Tennessee counsel  f or  t he 
pur poses of  t he pendi ng cr i mi nal  char ges i n Tennessee whi l e 
st i l l  i n Cal i f or ni a.   However ,  t hi s was not  dur i ng or  f or  t he 
pur poses of  hi s ext r adi t i on hear i ng.   I d.  at  19,  25.   The cour t  
di d,  i n passi ng,  suggest  t hat  t hi s i nvoked hi s Si xt h Amendment  
r i ght  t o counsel  f or  t he Tennessee char ges,  i d.  at  25;  however ,  
t hi s concl usi on was compl et el y i r r el evant  t o t he cour t ' s  
ul t i mat e deci s i on t hat  t he def endant ' s Si xt h Amendment  r i ght s 
wer e not  v i ol at ed because he i ni t i at ed t he conver sat i on wi t h 
pol i ce,  i d.  at  27.   

Just i ce Roggensack' s r el i ance on sever al  Uni t ed St at es 
Supr eme Cour t  cases i s s i mi l ar l y mi spl aced.   Bot h Davi s and 
Smi t h v.  I l l i noi s deal  wi t h t he suf f i c i ency of  a r equest  f or  
counsel  made dur i ng a cust odi al  i nt er r ogat i on af t er  bei ng 
not i f i ed of  t he r i ght  t o have an at t or ney pr esent .   Davi s,  512 
U. S.  at  454- 55,  459;  Smi t h v.  I l l i noi s,  469 U. S.  91,  94- 97 
( 1984) .   Massi ah v.  Uni t ed St at es,  377 U. S.  201,  202- 03,  206 
( 1964) ,  di d not  i nvol ve a wai ver  at  al l ,  but  r at her  t he 
pr opr i et y of  a c l andest i ne i nt er r ogat i on by a t hi r d par t y 
wi t hout  not i ce t hat  t he def endant  was ent i t l ed t o have an 
at t or ney pr esent .  
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Mi chi gan coul d ser ve t o i nvoke hi s r i ght  t o counsel  f or  t he 

pur poses of  an i nt er r ogat i on on cr i mi nal  char ges i n Wi sconsi n. 5                       

¶132 Addi t i onal l y,  i t  s i mpl y i s not  possi bl e t o r ead 

Mont ej o as nar r owl y as Just i ce Roggensack desi r es.   Just i ce 

Roggensack i nsi s t s t hat  Mont ej o i s l i mi t ed t o t he " cer t ai n 

c i r cumst ances"  pr esent ed i n Mont ej o,  whi ch she vaguel y asser t s 

as " a char ged def endant  f or  whom counsel  had been appoi nt ed by 

t he cour t ,  but  f or  whom t he Supr eme Cour t  coul d not  det er mi ne 

                                                 
5 The ext r adi t i on hear i ng i n an asyl um st at e,  i n t hi s case,  

Mi chi gan,  i s di st i nct  f r om any cr i mi nal  pr oceedi ngs t hat  f l ow 
f r om t he char ges i n t he demandi ng st at e,  i n t hi s case,  
Wi sconsi n.   An ext r adi t i on hear i ng,  codi f i ed i n t he Mi chi gan 
st at ut es at  Mi ch.  Comp.  Laws § 780. 14 ( 2009) ,  f ol l ows t he 
i ssuance of  a f ugi t i ve compl i ant  under  § 780. 12.   See al so Wi s.  
St at .  § 976. 03( 13) ,  ( 15)  ( 2009- 10) .   Pur suant  t o Mi ch.  Comp.  
Laws § 780. 12,  t he f ugi t i ve compl ai nt  must  be on t he oat h of  a 
cr edi bl e per son,  must  asser t  t hat  t he def endant  commi t t ed a 
cr i me i n anot her  st at e,  and must  char ge t hat  t he def endant  has 
f l ed f r om j ust i ce.   Then,  at  t he ext r adi t i on hear i ng,  a j udge i n 
t he asyl um st at e det er mi nes whet her  " i t  appear s t hat  t he per son 
hel d i s t he per son char ged wi t h havi ng commi t t ed t he cr i me 
al l eged"  and whet her  i t  appear s " t hat  he has f l ed f r om j ust i ce. "   
§ 780. 14.   At  t he ext r adi t i on hear i ng,  t he def endant  may 
exer ci se hi s r i ght  t o wai ve f ur t her  ext r adi t i on pr oceedi ngs and 
be wi l l i ngl y t r anspor t ed back t o t he demandi ng st at e.  

I n t hi s case,  For bush secur ed hi s br ot her  as counsel  f or  
hi s ext r adi t i on hear i ng,  wai ved ext r adi t i on,  and was wi l l i ngl y 
t r anspor t ed back t o Wi sconsi n.   As a pr act i cal  mat t er ,  i t  i s  
of t en t he case t hat  f or  pur poses of  r epr esent at i on at  t he 
ext r adi t i on hear i ng,  t he cour t  wi l l  have a publ i c def ender  
pr esent  or  may appoi nt  counsel ,  or ,  as was t he case her e,  t he 
def endant  mi ght  wi sh t o r et ai n hi s own counsel .   However ,  as t he 
above st at ut or y pr ocedur es make cl ear ,  a f ugi t i ve compl ai nt  and 
an ext r adi t i on hear i ng ar e by no means a t r i al  on t he under l y i ng 
char ges i n t he demandi ng st at e.   Accor di ngl y,  cont r ar y t o 
Just i ce Roggensack' s suggest i on,  t he f act  t hat  For bush secur ed 
hi s br ot her  as counsel  f or  hi s ext r adi t i on hear i ng i n Mi chi gan 
does not  mean t hat  For bush af f i r mat i vel y i nvoked hi s r i ght  t o 
counsel  f or  t he cr i mes char ged i n Wi sconsi n.  
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whet her  he had act ual l y i nvoked hi s r i ght  t o counsel  and t he 

pr ot ect i ons t hat  woul d t hen f l ow f r om Edwar ds. " 6  Just i ce 

Roggensack' s op. ,  ¶34 ( c i t i ng Mont ej o,  129 S.  Ct .  at  2091- 92) .   

Just i ce Roggensack does not  pr ovi de a s i ngl e case f r om any cour t  

t hat  has i nt er pr et ed or  l i mi t ed Mont ej o i n t hi s way.   I  al so 

f ound none.   To t he ext ent  Just i ce Roggensack at t empt s t o l i mi t  

Mont ej o based on t he Cour t ' s  deci s i on t o r emand t o al l ow Mont ej o 

t o make an ar gument  t hat  he " made a c l ear  asser t i on of  t he r i ght  

t o counsel  when t he of f i cer s appr oached hi m, "  t hat  i s  mer el y a 

r ef er ence t o t he l egal  st andar d af t er  Mont ej o:  a def endant  

cannot  " i nvoke hi s Mi r anda r i ght s ant i c i pat or i l y ,  i n a cont ext  

ot her  t han ' cust odi al  i nt er r ogat i on. ' " 7  Mont ej o,  129 S.  Ct .  at  

2091 ( quot i ng McNei l ,  501 U. S.  at  182 n. 3)  ( emphasi s added) .      

¶133 Feder al  and st at e cour t s ar ound t he count r y have 

r ecogni zed t hat  af t er  Mont ej o,  nei t her  r equest i ng nor  bei ng 

                                                 
6 Just i ce Roggensack' s opi ni on asser t s t hat ,  as a r esul t  of  

Mont ej o,  Dagnal l  no l onger  r equi r es cour t s t o pr esume t hat  a 
wai ver  by a char ged and r epr esent ed def endant  i s i nval i d.   Thi s 
begs t he quest i on:  What  t hen i s l ef t  of  t he Dagnal l  r ul e t hat  
Just i ce Roggensack st r i ves so mi ght i l y  t o hol d ont o?  Just i ce 
Roggensack suggest s t hat  t he Dagnal l  r ul e now means a def endant  
may i nvoke t he Si xt h Amendment  r i ght  t o counsel  by " r et ai ni ng 
and r ecei v i ng t he ser vi ces of  a l awyer "  and need not  " r e- i nvoke"  
t he r i ght  t o counsel  dur i ng cust odi al  i nt er r ogat i on.   Just i ce 
Roggensack' s op. ,  ¶35.   Wi t hout  t he pr esumpt i on,  i s t her e r eal l y 
anyt hi ng meani ngf ul  l ef t  of  t he Dagnal l  hol di ng?  

7 Just i ce Roggensack' s r el i ance,  i n par t ,  on Mont ej o' s  
appr oval  of  t he Edwar ds r ul e,  whi ch pr ot ect s def endant s f r om 
pol i ce " badger i ng, "  i s  mi sgui ded.   Just i ce Roggensack' s op. ,  
¶33.   The Cour t  addr essed t he ant i - badger i ng r at i onal e i n t he 
sect i on over r ul i ng Jackson,  concl udi ng t hat  i t  di d not  j ust i f y  
t he Jackson r ul e because ot her  pr ophyl act i c r ul es adequat el y 
pr ot ect  agai nst  so- cal l ed pol i ce badger i ng.   Mont ej o,  129 S.  Ct .  
at  2089- 90.  
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appoi nt ed nor  r ecei v i ng t he ser vi ces of  counsel  ser ves t o i nvoke 

t he Si xt h Amendment  r i ght  t o counsel .   Uni t ed St at es v.  Johnson,  

No.  09- 752,  2010 WL 4910889,  at  * 3- 4 ( E. D.  Pa.  Dec.  2,  2010) ;  

Uni t ed St at es v.  Veal s,  No.  08- 2235,  at  6,  2010 WL 145110,  ( 7t h 

Ci r .  Jan.  15,  2010) ;  Peopl e v.  Vi cker y,  229 P. 3d 278,  281 ( Col o.  

2010) ;  Hughen v.  St at e,  297 S. W. 3d 330,  335 ( Tex.  Cr i m.  App.  

2009) ;  Wi l l i ams v.  St at e,  38 So.  3d 188,  190- 92 ( Fl a.  Di st .  Ct .  

App.  2010) .   Comment at or s have al so not ed t hat  Mont ej o 

f or ecl osed any r ul e al l owi ng r epr esent at i on by or  t he r et ent i on 

of  an at t or ney t o ser ve as an i nvocat i on of  t he Si xt h Amendment  

r i ght  t o counsel .   Si xt h Amendment —Ri ght  t o Counsel —

I nt er r ogat i on Wi t hout  Counsel  Pr esent ,  123 Har v.  L.  Rev.  182,  

183 ( 2009)  ( " Just i ce Scal i a hel d t hat  nei t her  of  t he t wo 

pr oposed appr oaches t o Jackson—appl yi ng i t  onl y when t he 

def endant  af f i r mat i vel y r equest s counsel  or  appl y i ng i t  as soon 

as t he def endant  i s gr ant ed counsel  even i f  t her e i s no 

af f i r mat i ve r equest —i s wor kabl e. " ) .   The wr i t i ngs of  Just i ce 

Pr osser  and Chi ef  Just i ce Abr ahamson bot h r ecogni ze t hat  Mont ej o 

r epudi at ed t hi s cour t ' s  i nt er pr et at i on of  t he Si xt h Amendment  

r i ght  t o counsel  i n Dagnal l .   Just i ce Pr osser ' s op. ,  ¶¶96,  109;  

Chi ef  Just i ce Abr ahamson' s op. ,  ¶64.  

¶134 A cl oser  l ook at  t he cont ext  of  t he Cour t ' s  l anguage 

i n Mont ej o i l l umi nat es t he f act  t hat  t he " cer t ai n c i r cumst ances"  

ar e much br oader ,  i ncl udi ng bot h t he f act s of  t hi s case and t he 

Dagnal l  r ul e.   I n summar i z i ng t he i ssue pr esent ed,  t he Cour t  

st at ed,  " The onl y quest i on r ai sed by t hi s case,  and t he onl y one 

addr essed by t he Jackson r ul e,  i s  whet her  cour t s must  pr esume 
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t hat  such a wai ver  i s i nval i d under  cer t ai n c i r cumst ances. "   

Mont ej o,  129 S.  Ct .  at  2085.   Thus,  " cer t ai n c i r cumst ances"  

r ef er s t o t hose i n Jackson,  wher e t he def endant  had 

af f i r mat i vel y r equest ed counsel .   Jackson,  475 U. S.  at  627.   I t  

coul d not  be mor e cl ear  t hat  t he Jackson r ul e——upon t he 

at t achment  of  t he Si xt h Amendment  r i ght  t o counsel ,  a wai ver  i s 

pr esumed i nval i d i f  obt ai ned i n a pol i ce- i ni t i at ed i nt er r ogat i on 

by a def endant  who has pr evi ousl y secur ed counsel  f or  t hose 

char ges——was what  t he Cour t  cat egor i cal l y r ej ect ed i n Mont ej o.   

Mont ej o,  129 S.  Ct .  at  2091.  

¶135 The deci s i on di d not  concl ude upon t he Uni t ed St at es 

Supr eme Cour t ' s  expl anat i on t hat  t he Jackson r ul e di d not  

i ncl ude a char ged def endant  who had " pr evi ousl y been appoi nt ed a 

l awyer . "   I d.  at  2088.   The Cour t  pr oceeded t o v i t i at e t he 

Jackson r ul e and expl ai ned t hat  i t  had " never  hel d t hat  a per son 

can i nvoke hi s Mi r anda r i ght s ant i c i pat or i l y ,  i n a cont ext  ot her  

t han ' cust odi al  i nt er r ogat i on. ' "   I d.  at  2091 ( quot i ng McNei l ,  

501 U. S.  at  182 n. 3) .   The Cour t  coul d not  have pr ovi ded a mor e 

compl et e r ej ect i on of  t he Si xt h Amendment  i nt er pr et at i on 

espoused i n Jackson,  adopt ed by t hi s cour t  i n Dagnal l ,  and 

advanced i n Just i ce Roggensack' s opi ni on. 8 

                                                 
8 Just i ce Roggensack' s r el i ance on Massi ah,  377 U. S.  201,  i s 

mi spl aced.   Just i ce Roggensack' s op. ,  ¶¶38,  40.   Massi ah was not  
a wai ver  case;  i ndeed,  Massi ah was never  advi sed of  hi s r i ght  t o 
counsel  at  al l .   377 U. S.  at  202- 03.   I n Mont ej o,  af t er  c i t i ng 
Massi ah and sever al  ot her  t angent i al l y  r el at ed Si xt h Amendment  
cases,  t he Cour t  not ed,  " Si nce ever yone agr ees t hat  absent  a 
val i d wai ver ,  Mont ej o was ent i t l ed t o a l awyer  dur i ng t he 
i nt er r ogat i on,  t hose cases do not  advance hi s ar gument . "   
Mont ej o,  129 S.  Ct .  at  2088.   Massi ah i s s i mi l ar l y unavai l i ng on 
t he pr eci se i ssue her e.       
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¶136 Dagnal l ’ s  hol di ng “ t hat  t he Si xt h amendment  r i ght  t o 

counsel  pr ot ect ed Dagnal l  f r om pol i ce i nt er r ogat i on .  .  .  once 

Dagnal l  was f or mal l y char ged and once an at t or ney r epr esent ed 

hi m on t hat  char ge, ”  di r ect l y conf l i c t s wi t h Mont ej o and t hus 

shoul d no l onger  be t he l aw i n Wi sconsi n.   Dagnal l ,  236 

Wi s.  2d 339,  ¶67;  see St at e v.  Jenni ngs,  2002 WI  44,  ¶3,  252 

Wi s.  2d 228,  647 N. W. 2d 142 ( “ [ T] he Supr emacy Cl ause of  t he 

Uni t ed St at es Const i t ut i on compel s adher ence t o Uni t ed St at es 

Supr eme Cour t  pr ecedent  on mat t er s of  f eder al  l aw,  al t hough i t  

means devi at i ng f r om a conf l i c t i ng deci s i on of  t hi s cour t . ” ) . 9  

¶137 On a deeper  l evel ,  Mont ej o r ej ect ed not  onl y t hi s 

cour t ’ s hol di ng i n Dagnal l ,  but  al so our  r easoni ng i n t hat  case.   

Dagnal l ' s10 depar t ur e f r om t he mor e def i ned Fi f t h Amendment  r i ght  

                                                 
9 I  woul d al so hi ghl i ght  t hat  our  deci s i on i n Jenni ngs deal t  

wi t h a conf l i c t  s i mi l ar  t o t he one pr esent ed i n t hi s case.   That  
l ed us i n Jenni ngs t o over r ul e conf l i c t i ng Wi sconsi n pr ecedent .      

Our  deci s i on i n Wal kowi ak was t et her ed t o t he Fi f t h 
and Four t eent h Amendment s and Mi r anda/ Edwar ds 
j ur i spr udence up t o t hat  poi nt .   Davi s was deci ded a 
mont h l at er .   The f ol l owi ng year ,  we acknowl edged t he 
conf l i c t  bet ween Wal kowi ak and Davi s,  but  di d not  
expl i c i t l y  over r ul e Wal kowi ak.   We now do so.  

 
Jenni ngs,  252 Wi s.  2d 228,  ¶35 ( i nt er nal  c i t at i ons omi t t ed) .  

We shoul d s i mi l ar l y over r ul e Dagnal l ,  and cl ar i f y t he 
conf l i c t i ng f oot not e i n War d,  as bot h wer e " t et her ed"  t o now 
over r ul ed Uni t ed St at es Supr eme Cour t  pr ecedent .  

10 We shoul d not  l ose si ght  of  t he f act  t hat  our  deci s i ons 
have r eal  consequences.   As a r esul t  of  t he maj or i t y ' s deci s i on 
i n Dagnal l ,  hi s " st at ement s det ai l i ng hi s i nvol vement ,  wi t h co-
def endant  Chr i st opher  E.  Mur r ay,  i n beat i ng a man t o deat h wi t h 
basebal l  bat s [ was not ]  al l owed i n evi dence.   Hi s convi ct i on of  
f i r st  degr ee i nt ent i onal  homi ci de by use of  a danger ous weapon,  
par t y t o a cr i me,  [ was]  set  asi de. "   Dagnal l ,  236 Wi s.  2d 339,  
¶70 ( Cr ooks,  J. ,  di ssent i ng) .        
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t o counsel  st andar ds was based,  i n par t ,  on pur por t ed 

di st i nct i ons bet ween t he Fi f t h and Si xt h Amendment  r i ght s t o 

counsel .   I  di ssent ed i n Dagnal l  because t her e i s no basi s f or  

der i v i ng di f f er ent  st andar ds f r om t he Fi f t h and Si xt h Amendment  

r i ght s t o counsel .   236 Wi s.  2d 339,  ¶¶74- 76 ( Cr ooks,  J. ,  

di ssent i ng) .   As expl ai ned above,  t he Uni t ed St at es Supr eme 

Cour t  has now expr essl y r ej ect ed t he pr emi se t hat  i t  i s  mor e 

di f f i cul t  t o wai ve t he Si xt h Amendment  r i ght  t o counsel  t han i t  

i s  t o wai ve t he Fi f t h Amendment  r i ght .   Mont ej o,  129 S.  Ct .  at  

2090,  2092.    

¶138 Mont ej o r ej ect ed t hi s cour t ' s  i nt er pr et at i on of  t he 

Si xt h Amendment  r i ght  t o counsel  i n Dagnal l ,  and i t  cannot  

sur vi ve wi t hout  t hose Si xt h Amendment  under pi nni ngs.   We 

expl i c i t l y  st at ed i n Dagnal l  t hat  our  deci s i on was based sol el y  

on t he Uni t ed St at es Supr eme Cour t ’ s i nt er pr et at i on of  t he Si xt h 

Amendment  r i ght  t o counsel  and not  on any i nt er pr et at i on of  t he 

Wi sconsi n Const i t ut i on.   I n f act ,  t he Dagnal l  maj or i t y r ef er r ed 

t o t he Si xt h Amendment  69 t i mes and r ef er r ed t o t he Wi sconsi n 

Const i t ut i on onl y i n a f oot not e,  whi ch was added t o make 

absol ut el y c l ear  t hat  our  deci s i on was not  based on Ar t i c l e I ,  

Sect i on 7.   236 Wi s.  2d 339,  ¶28 n. 7 ( “ The St at e does not  r ai se 

t he i ssue whet her  Dagnal l  pr oper l y i nvoked hi s r i ght  t o counsel  

under  t he st at e const i t ut i onal  pr ovi s i on.   Ther ef or e,  we do not  

addr ess i t . ” )  ( emphasi s added) .      

¶139 Whi l e Just i ce Roggensack i nsi st s t hat  Mont ej o' s 

i nt er pr et at i on of  t he Si xt h Amendment  does not  conf l i c t  wi t h 

Dagnal l ,  she never t hel ess suggest s t hat  Dagnal l  cr eat ed a 
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" f undament al  const i t ut i onal  pr i nci pl e[ ] "  under l y i ng Ar t i c l e I ,  

Sect i on 7 t hat  i s  unencumber ed by Si xt h Amendment  j ur i spr udence.   

Just i ce Roggensack' s op. ,  ¶¶41- 51.   As not ed i n Just i ce 

Roggensack' s opi ni on,  ¶42,  we have gener al l y i nt er pr et ed t he 

r i ght  t o counsel  under  Ar t i c l e I ,  Sect i on 7 consi st ent  wi t h t hat  

i n t he Si xt h Amendment .   See St at e v.  Pol ak,  2002 WI  App 120,  

¶8,  254 Wi s.  2d 585,  646 N. W. 2d 845;  St at e v.  Sanchez,  201 

Wi s.  2d 219,  226- 27,  548 N. W. 2d 69 ( 1996) ;  St at e v.  Kl essi g,  211 

Wi s.  2d 194,  202- 03,  564 N. W. 2d 716 ( 1997) .   I n a convol ut ed 

i nver si on of  t hat  pr emi se,  Just i ce Roggensack essent i al l y  

concl udes t hat  when we i nt er pr et ed and appl i ed t he Si xt h 

Amendment  r i ght  t o counsel  i n Dagnal l ,  we cr eat ed " f undament al  

const i t ut i onal  pr i nci pl es"  separ at e and i ndependent  f r om t he 

f eder al  const i t ut i on on whi ch t hey wer e based. 11  Just i ce 

Roggensack' s op. ,  ¶¶42,  50.   Thi s i s a novel  and unsuppor t ed 

i nt er pr et at i on.   I n bot h Sanchez and Kl essi g,  our  concl usi on 

equat i ng t he r i ght  t o counsel  i n Ar t i c l e I ,  Sect i on 7 wi t h t hat  

i n t he Si xt h Amendment  l ed us t o adopt  t he Uni t ed St at es Supr eme 

Cour t ’ s def i ni t i ve i nt er pr et at i on of  t he Si xt h Amendment  r i ght  

t o counsel  as t he r ul e i n Wi sconsi n.   Sanchez,  201 Wi s.  2d at  

226- 36;  Kl essi g,  211 Wi s.  2d at  201- 03.   Appl y i ng t hat  r at i onal e 

                                                 
11 To t he ext ent  t hat  Just i ce Roggensack' s c i t at i on t o 

Spar kman v.  St at e,  27 Wi s.  2d 92,  133 N. W. 2d 776 ( 1965) ,  and 
char act er i zat i on of  t he Dagnal l  r ul e as a " f undament al  
const i t ut i onal  pr i nci pl e[ ] "  suggest s t hat  t he r ul e she appl i es 
r est s upon a const i t ut i onal  common l aw,  I  not e t hat  t her e i s no 
suppor t  f or  such a c l ai m.   Spar kman——a pr ocedur al ,  not  
const i t ut i onal  r i ght - t o- counsel  case——does not  suppor t  t he 
devel opment  of  a const i t ut i onal  common l aw r ul e det ached f r om 
t he const i t ut i on.   I d.  at  97- 101.  
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her e shoul d s i mi l ar l y l ead Just i ces Roggensack and Pr osser  and 

Chi ef  Just i ce Abr ahamson t o accept  and f ol l ow t he Cour t ’ s 

i nt er pr et at i on of  t he Si xt h Amendment  i n Mont ej o.    

¶140 Just i ce Roggensack' s r ef er ence t o Wi sconsi n’ s 

hi st or i cal l y v i gor ous pr ot ect i on of  t he r i ght  t o counsel  does 

not  r equi r e a di f f er ent  r esul t .   Her  wr i t i ng cor r ect l y not es 

t hat  Wi sconsi n has l ong pr ot ect ed a r obust  r i ght  t o counsel  but  

f ai l s  t o pr ovi de a s i ngl e case i nt er pr et i ng t he r i ght  t o counsel  

i n Ar t i c l e I ,  Sect i on 7 t o pr ovi de t he speci f i c  embel l i shment s 

at  i ssue i n t hi s  case.   Nor  i s t her e an expl anat i on as t o how 

t he r i ght  t o counsel ,  as i nt er pr et ed by t he Uni t ed St at es 

Supr eme Cour t  i n Mont ej o,  i s  i nconsi st ent  wi t h Wi sconsi n’ s 

commi t ment  t o pr ot ect i ng t he r i ght  t o counsel .   I nst ead,  Just i ce 

Roggensack r ewr i t es our  pr evi ous i nt er pr et at i ons of  t he Si xt h 

Amendment  r i ght  t o counsel  i n Dagnal l  i nt o a const i t ut i onal  r ul e 

t hat  i s ,  i nexpl i cabl y,  i ndependent  of  t he const i t ut i onal  

pr ovi s i on f r om whi ch i t  was der i ved.    

¶141 Usi ng anot her  uni que t act i c t o uphol d t he excl us i on of  

For bush' s st at ement s,  Just i ce Pr osser  i nvent s a bad f ai t h 

cor ol l ar y t o t he good f ai t h except i on t o t he exc l usi onar y r ul e.  

We r ecent l y di scussed t he good f ai t h except i on i n St at e v.  

Dear bor n,  2010 WI  84,  327 Wi s.  2d 252,  786 N. W. 2d 97.   We not ed 

i n Dear bor n t hat  t he good f ai t h except i on was adopt ed f r om 

Uni t ed St at es Supr eme Cour t  deci s i ons and has been ext ensi vel y  

devel oped t hr ough Four t h Amendment  pr ecedent .   I d. ,  ¶¶33- 43.   

Conver sel y,  t o my knowl edge,  t hi s bad f ai t h cor ol l ar y has never  

been r ecogni zed by any ot her  cour t ,  nor  has t he good f ai t h 
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except i on ever  bef or e been appl i ed i n t he Si xt h amendment  

cont ext .      

¶142 Most  i mpor t ant l y,  Just i ce Pr osser  f ai l s  t o heed our  

war ni ng i n Dear bor n upon whi ch our  deci s i on not  t o excl ude 

cr i t i cal  evi dence was based:  det er r ence shoul d not  be put  ahead 

of  t he i nt er est  of  j ust i ce.   I d. ,  ¶36 ( " To t r i gger  t he 

excl usi onar y r ul e,  pol i ce conduct  must  be suf f i c i ent l y 

del i ber at e t hat  excl usi on can meani ngf ul l y det er  i t ,  and 

suf f i c i ent l y cul pabl e t hat  such det er r ence i s wor t h t he pr i ce 

pai d by t he j ust i ce syst em. " )  ( quot i ng Her r i ng v.  Uni t ed St at es,  

555 U. S.  135,  129 S.  Ct .  695,  702 ( 2009) ) .   I t  s i mpl y cannot  be 

sai d i n t hi s case t hat  Det ect i ve Nor l ander ' s conduct  was so 

del i ber at e and cul pabl e t hat  excl usi on i s war r ant ed when,  i n 

l i ght  of  Mont ej o,  t her e was no Si xt h Amendment  v i ol at i on.   

¶143 Taki ng f ur t her  l i ber t i es wi t h Uni t ed St at es Supr eme 

Cour t  pr ecedent ,  Just i ce Pr osser  suggest s t hat  because i t  i s  

uncl ear  how Mont ej o,  " t he cur r ent  cont r ol l i ng l aw on t he subj ect  

of  t he Si xt h Amendment  r i ght  t o counsel , "  wi l l  be r ef i ned i n t he 

f ut ur e,  t hi s cour t  can wai t  and see how t he l aw devel ops bef or e 

we deci de whet her  t o f ol l ow i t .   Just i ce Pr osser ' s op. ,  ¶¶115-

16.   Thi s i gnor es t he maxi m t hat  " t hi s cour t  i s  bound by t he 

i nt er pr et at i ons whi ch t he Uni t ed St at es Supr eme Cour t  has gi ven"  

t o pr ovi s i ons of  t he f eder al  const i t ut i on.   St at e v.  Pi t sch,  124 

Wi s.  2d 628,  632,  369 N. W. 2d 711 ( 1985) .   We may not  el ect  

whet her  t o f ol l ow cur r ent  const i t ut i onal  l aw when appl y i ng t he 

Si xt h Amendment  or  def er  unt i l  i t  devel ops i nt o a r ul e we f i nd 

mor e pal at abl e.  
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¶144 Two of  our  pr evi ous deci s i ons i l l ust r at e t he 

consequences of  mi si nt er pr et i ng and mi sappl y i ng Uni t ed St at es 

Supr eme Cour t  pr ecedent .   I n St at e v.  Ramos,  211 Wi s.  2d 12,  564 

N. W. 2d 328 ( 1997) ,  I  di ssent ed,  i n par t ,  because t he maj or i t y 

mi sr ead Ross v.  Okl ahoma,  487 U. S.  81 ( 1988) ,  t o accor d wi t h i t s  

r esul t .   We not ed as much i n St at e v.  Li ndel l ,  2001 WI  108,  245 

Wi s.  2d 689,  629 N. W. 2d 223,  over r ul i ng Ramos because i t  was 

nei t her  pr act i cal l y nor  l egal l y sound i n l i ght  of  t he Cour t ' s 

deci s i on i n Uni t ed St at es v.  Mar t i nez- Sal azar ,  528 U. S.  304 

( 2000) ,  expl i c i t l y  r ej ect i ng t hi s cour t ' s  r eadi ng of  Ross i n 

Ramos.   Li ndel l ,  245 Wi s.  2d 689,  ¶¶87- 90,  131.  Rat her  t han 

wai t i ng f or  t he Cour t  t o expl i c i t l y  r ej ect  Just i ce Roggensack' s 

r eadi ng of  Mont ej o,  i t  woul d be wi se t o empl oy t he onl y 

i nt er pr et at i on consi st ent  wi t h Mont ej o' s r easoni ng:  nei t her  

equi vocal l y r equest i ng,  nor  havi ng appoi nt ed,  nor  r ecei v i ng t he 

ser vi ces of  an at t or ney i nvokes t he r i ght  t o counsel  f or  t he 

pur poses of  a cust odi al  i nt er r ogat i on.   I t  t akes an unequi vocal  

i nvocat i on of  such r i ght .   

¶145 To r each t hei r  desi r ed r esul t ,  Just i ces Roggensack and 

Pr osser  need not  mi sappl y our  pr ecedent  and t hat  of  t he Uni t ed 

St at es Supr eme Cour t ,  as t hey have done her e,  because,  as we 

have done i n cer t ai n uni que ci r cumst ances,  t her e ar e est abl i shed 

met hods t hr ough whi ch we may depar t  f r om f eder al  const i t ut i onal  

r ul i ngs.   For  exampl e,  we may exami ne a par al l el  pr ovi s i on of  

t he Wi sconsi n Const i t ut i on t o det er mi ne whet her  i t  pr ovi des 

pr ot ect i ons not  af f or ded under  t he Uni t ed St at es Const i t ut i on.   

See e. g. ,  St at e v.  Hansf or d,  219 Wi s.  2d 226,  241- 43,  580 
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N. W. 2d 171 ( 1998)  ( hol di ng t hat  Ar t i c l e I ,  sect i on 7 r equi r ed a 

12- per son j ur y t r i al  despi t e t he Uni t ed St at es Supr eme Cour t ' s  

deci s i on t hat  t he Si xt h Amendment  j ur y t r i al  r i ght  di d not )  

( c i t i ng Wi l l i ams v.  Fl or i da,  399 U. S.  78 ( 1970) ) .   However ,  I  

woul d not e t hat  t her e ar e l i mi t at i ons on t hi s avenue,  as t her e 

shoul d be on any at t empt  t o depar t  f r om f eder al  const i t ut i onal  

st andar ds.   Any " upwar d depar t ur e f r om t he f eder al  

const i t ut i onal  st andar ds adopt ed by t he Uni t ed St at es Supr eme 

Cour t  f or  pur poses of  our  own st at e const i t ut i onal  l aw must  

i t sel f  be gr ounded i n r equi r ement s f ound i n t he st at e 

const i t ut i on or  l aws. "   Jenni ngs,  252 Wi s.  2d 228,  ¶39 ( c i t i ng 

St at e v.  Agnel l o,  226 Wi s.  2d 164,  180- 181,  593 N. W. 2d 427 

( 1999) ) ;  see al so St at e v.  Doe,  78 Wi s.  2d 161,  172,  254 

N. W. 2d 210 ( 1977) .   Unf or t unat el y,  Just i ce Roggensack' s and 

Just i ce Pr osser ' s depar t ur es f r om t he Cour t ' s  def i ni t i ve 

i nt er pr et at i on of  t he Si xt h Amendment  r i ght  t o counsel  i n 

Mont ej o does not  r est  on any sol i d gr ound.  

¶146 Chi ef  Just i ce Abr ahamson' s opi ni on f ol l ows t he wel l -

est abl i shed met hod of  exami ni ng whet her  t he Wi sconsi n 

Const i t ut i on pr ovi des gr eat er  pr ot ect i ons t han t he f eder al  

const i t ut i on.   Whi l e I  do not  qui bbl e wi t h her  appr oach,  f or  t he 

r easons set  f or t h i n t hi s di ssent ,  I  st r ongl y di sagr ee wi t h her  

r esul t .   I  do not  bel i eve t hat  t her e ar e any r equi r ement s i n our  

Wi sconsi n Const i t ut i on or  l aws upon whi ch an at t empt  t o sal vage 

t he Dagnal l  r ul e may be f ounded.  

¶147 The Dagnal l  r ul e i s wi t hout  any l egal  f oot i ng af t er  

Mont ej o.   Thi s r ul e shoul d not  sur vi ve f or  sever al  pr act i cal  
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r easons as wel l .   I n i t s deci s i on r ej ect i ng t he Jackson r ul e,  

based i n par t  on a cost - benef i t  anal ysi s of  i t s  pr act i cal  

appl i cat i on,  t he Uni t ed St at es Supr eme Cour t  expl ai ned t hat  i t  

“ det er s l aw enf or cement  of f i cer s f r om even t r y i ng t o obt ai n 

vol unt ar y conf essi ons. ”   Mont ej o,  129 S.  Ct .  at  2091.   Al l owi ng 

equi vocal  r equest s f or  counsel  t o ser ve as an i nvocat i on of  t he 

r i ght  t o counsel  i s  s i mi l ar l y i mpr udent .   As I  not ed pr evi ousl y,  

i n Davi s,  when pr ocl ai mi ng t he st andar d t hat  onl y an unequi vocal  

and unambi guous r equest  can i nvoke t he r i ght  t o counsel ,  t he 

Cour t  not ed t hat  anyt hi ng l ess “ woul d t r ansf or m t he Mi r anda 

saf eguar ds i nt o whol l y i r r at i onal  obst acl es t o l egi t i mat e pol i ce 

i nvest i gat i ve act i v i t y. ”   Davi s,  512 U. S.  at  460 ( quot i ng 

Mi chi gan v.  Mosl ey,  423 U. S.  96,  102 ( 1975) ) .   The amor phous 

concept  of  what  const i t ut es an equi vocal  r equest  f or  counsel  

pr ovi des al most  no gui dance t o l aw enf or cement  of f i cer s and 

cour t s and t hus i s not  a wi se st andar d t o i mpose.   

¶148 As a r esul t  of  t he opi ni ons of  t he t hr ee j ust i ces,  

st at ement s For bush made t o pol i ce vol unt ar i l y  af t er  car ef ul l y 

consi der i ng whet her  t o wai ve hi s r i ght  t o counsel  and t el l  hi s 

s i de of  t he st or y ar e hel d t o be i nadmi ssi bl e.   The 

j ust i f i cat i on f or  t hi s r esul t  i s  uncl ear  i n l i ght  of  t he f act  

t hat ,  consi st ent  wi t h est abl i shed Fi f t h Amendment  l aw,  had 

pol i ce quest i oned For bush bef or e char ges wer e f or mal l y f i l ed,  

hi s wai ver  woul d be val i d and hi s st at ement s woul d be 

admi ssi bl e.   However ,  s i nce char ges had been f i l ed,  t hey f i nd 

hi s wai ver  i nval i d,  even t hough i f  t hey f ol l owed t he deci s i on i n 

Mont ej o,  t he wai ver  woul d be val i d.   Based on t he cl ear  hol di ng 
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of  t he Uni t ed St at es Supr eme Cour t  i n Mont ej o,  I  bel i eve t hat  

t her e i s no basi s what soever  f or  t he r ul e set  f or t h t oday.    

¶149 Any i nt er pr et at i on of  t he r i ght  t o counsel  must  st r i ke 

a bal ance bet ween pr ot ect i ng a def endant ’ s r i ght s and al l owi ng 

l aw enf or cement  t o seek j ust i ce.   See Mont ej o,  129 S.  Ct .  at  

2089.   The ot her  opi ni ons cl ear l y f ai l  t o st r i ke such a bal ance.    

¶150 For  t he above r easons,  we shoul d f ol l ow t he Uni t ed 

St at es Supr eme Cour t  and make i t  c l ear  t hat  Dagnal l  i s  no l onger  

t he l aw i n Wi sconsi n.   Dagnal l  r el i ed sol el y on t he Si xt h 

Amendment  t o t he f eder al  const i t ut i on,  and gi ven t he Cour t ’ s  

c l ear  deci s i on i n Mont ej o,  I  bel i eve t hat  t he Supr emacy Cl ause 

di ct at es t hi s out come.   See Jenni ngs,  252 Wi s.  2d 228,  ¶3.   

Just i ce Roggensack st r i ves t o sal vage Dagnal l ’ s  hol di ng by 

r est r i ct i ng Mont ej o and at t empt i ng t o convi nce t he r eader  t o 

bel i eve t hat  Dagnal l  cr eat ed a r ul e unmoor ed t o t he Si xt h 

Amendment .   Despi t e t hi s unsuppor t ed r at i onal e,  Dagnal l  cannot  

sur vi ve Mont ej o.   Si nce Mont ej o al so c l ar i f i ed t hat  an 

unequi vocal  r equest  f or  counsel  i s  r equi r ed t o i nvoke bot h t he 

Fi f t h and Si xt h Amendment  r i ght  t o counsel ,  we shoul d r ecogni ze 

t hat  as t he l aw i n Wi sconsi n.  

I I I .  

¶151 I  bel i eve i t  i s  al so i mpor t ant  t o hi ghl i ght  t hat ,  i n 

my di ssent  i n Dagnal l ,  I  r ai sed many of  t he same concer ns 

addr essed by t he Uni t ed St at es Supr eme Cour t  i n i t s r ej ect i on of  

t he Jackson r ul e i n Mont ej o.   One such concer n i s t he l i mi t ed 

suppor t  f or  appl y i ng di f f er ent  s t andar ds t o t he Fi f t h and Si xt h 

Amendment  r i ght s  t o counsel .   I  di ssent ed i n Dagnal l  because 
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“ [ i ] n most  s i gni f i cant  r espect s,  t he Fi f t h and Si xt h Amendment s 

have been accor ded si mi l ar  t r eat ment  i n r egar d t o t he r i ght  t o 

counsel . ”   236 Wi s.  2d 339,  ¶74 ( Cr ooks,  J. ,  di ssent i ng) .   I  

f ur t her  expl ai ned t hat  t he Uni t ed St at es Supr eme Cour t ’ s  

deci s i on i n Pat t er son,  487 U. S.  285,  “ made i t  c l ear  t hat  whi l e 

di f f er ent  pol i c i es ar e i nvol ved i n t he Fi f t h Amendment  and Si xt h 

Amendment  r i ght  t o counsel ,  one r i ght  i s  not  super i or  t o t he 

ot her ,  and i t  i s  not  mor e di f f i cul t  t o wai ve t he Si xt h Amendment  

r i ght  t han t he Fi f t h Amendment  r i ght . ”   Dagnal l ,  236 

Wi s.  2d 339,  ¶76.   I  al so not ed pr obl ems wi t h such di st i nct i ons 

i n pr act i ce.   The “ br i ght - l i ne r ul e .  .  .  pr ohi bi t i ng pol i ce 

i nt er r ogat i on wher e t her e has been an ambi guous or  equi vocal  

Si xt h Amendment  i nvocat i on,  or  no i nvocat i on at  al l  by t he 

accused,  coul d be di sast r ous f or  l aw enf or cement  of f i c i al s i n 

Wi sconsi n. ”   I d. ,  ¶84 ( Cr ooks,  J. ,  di ssent i ng) .   As di scussed 

above,  t he Uni t ed St at es Supr eme Cour t  agr eed,  not i ng t hat  

det er r i ng l aw enf or cement  of f i cer s f r om t r y i ng t o obt ai n 

conf essi ons woul d ser i ousl y i nt er f er e wi t h i nvest i gat i ons.   

Mont ej o,  129 S.  Ct .  at  2090- 91.    

I V.  

¶152 Ther ef or e,  I  woul d af f i r m t he cour t  of  appeal s ’  

deci s i on and r emand t hi s case f or  t r i al .   I n so doi ng I  woul d 

make i t  c l ear  t hat  Dagnal l  i s  no l onger  t he l aw i n Wi sconsi n and 

hol d t hat  t he Si xt h Amendment  does not  pr ohi bi t  l aw enf or cement  

f r om quest i oni ng a char ged and r epr esent ed def endant ,  assumi ng 

Mi r anda war ni ngs and a knowi ng,  vol unt ar y,  and i nt el l i gent  

wai ver .   I  woul d al so hol d t hat  a def endant  may i nvoke t he Si xt h 
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Amendment  r i ght  t o counsel  onl y t hr ough an unambi guous and 

unequi vocal  r equest  f or  t he assi st ance of  counsel .    

¶153 I  have emphasi zed i n pr evi ous di ssent s and cont i nue t o 

emphasi ze her e t hat  when di f f er ent  r ul es appl y t o char ged and 

unchar ged def endant s t her e may be a t empt at i on t o mani pul at e t he 

t i mi ng of  char gi ng i n a manner  i nconsi st ent  wi t h t he i nt er est s 

of  j ust i ce.   Addi t i onal l y,  a br i ght - l i ne r ul e pr ohi bi t i ng l aw 

enf or cement  f r om i ni t i at i ng quest i oni ng wi t h a char ged and 

r epr esent ed def endant  wi l l  undul y r est r i ct  l aw enf or cement ’ s 

abi l i t y  t o obt ai n vol unt ar y conf essi ons.   The r esul t  i n t hi s 

case comes at  a ser i ous cost .   When l aw enf or cement  i s pr event ed 

f r om obt ai ni ng vol unt ar y conf essi ons,  “ cr i mes go unsol ved and 

cr i mi nal s unpuni shed. ”   Mont ej o,  129 S.  Ct .  at  2091.    

¶154 For  t he r easons set  f or t h her ei n,  I  r espect f ul l y 

di ssent .  

¶155 I  am aut hor i zed t o st at e t hat  Just i ces ANNETTE 

KI NGSLAND ZI EGLER and MI CHAEL J.  GABLEMAN j oi n t hi s di ssent .     
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¶156 ANNETTE KI NGSLAND ZI EGLER,  J.    ( di ssent i ng) .   I  j oi n 

Just i ce Cr ooks'  di ssent ,  but  I  wr i t e separ at el y t o emphasi ze my 

r eason f or  j oi ni ng hi s di ssent .    

¶157 For  t he past  decade,  t he l aw i n t hi s st at e r egar di ng 

cust odi al  i nt er r ogat i on of  r epr esent ed def endant s has been 

gover ned by St at e v.  Dagnal l ,  2000 WI  82,  236 Wi s.  2d 339,  612 

N. W. 2d 680.   I n Dagnal l ,  t hi s cour t  concl uded t hat  t he r i ght  t o 

counsel  under  t he Si xt h Amendment  of  t he Uni t ed St at es 

Const i t ut i on pr ot ect s a def endant  f r om pol i ce i nt er r ogat i on once 

t he def endant  i s f or mal l y char ged and once t he def endant  i s 

r epr esent ed by counsel  on t hat  char ge.   I d. ,  ¶67.   Nowher e i n 

Dagnal l  di d t he cour t  base i t s deci s i on on Ar t i c l e I ,  Sect i on 7 

of  t he Wi sconsi n Const i t ut i on.   See i d. ,  ¶28 n. 7.   Had t he 

Dagnal l  cour t  so based i t s deci s i on on t he Wi sconsi n 

Const i t ut i on i nst ead of  r el y i ng sol el y on t he Uni t ed St at es 

Const i t ut i on,  my anal ysi s mi ght  be di f f er ent .   Thi s cour t  i s  not  

" bound by t he mi ni mums whi ch ar e i mposed by t he Supr eme Cour t  of  

t he Uni t ed St at es i f  i t  i s  t he j udgment  of  t hi s cour t  t hat  t he 

Const i t ut i on of  Wi sconsi n and t he l aws of  t hi s st at e r equi r e 

t hat  gr eat er  pr ot ect i on of  c i t i zens'  l i ber t i es ought  t o be 

af f or ded. "   St at e v.  Doe,  78 Wi s.  2d 161,  172,  254 N. W. 2d 210 

( 1977) .   For  a t i me,  Dagnal l  set  f or t h a wor kabl e st andar d f or  

t hose i n t he cr i mi nal  j ust i ce syst em and,  i n my vi ew,  

ar t i cul at ed a sound and f ai r  r ul e.    

¶158 However ,  i n t he wake of  Mont ej o v.  Loui s i ana,  556 U. S.  

___,  129 S.  Ct .  2079 ( 2009) ,  Dagnal l ,  whi ch r el i ed sol el y on t he 



No.   2008AP3007- CR. akz 

 

2 
 

f eder al  const i t ut i on,  can no l onger  be vi ewed as t he l aw i n t hi s  

st at e——unl ess t hi s cour t  was t o now r el y on t he Wi sconsi n 

Const i t ut i on t o uphol d Dagnal l  and t he pr i nci pl es st at ed 

t her ei n.   Absent  t hat  r el i ance on t he st at e const i t ut i on,  t hat  

i s ,  wi t hout  appl y i ng " new f eder al i sm, "  Dagnal l  i s  no l onger  good 

l aw.   Because I  woul d adher e t o t he l ong- st andi ng pr i nci pl e t hat  

we f ol l ow t he Uni t ed St at es Supr eme Cour t ' s  i nt er pr et at i on of  

t he Si xt h Amendment  when i nt er pr et i ng t he par al l el  pr ovi s i on,  

Ar t i c l e I ,  Sect i on 7,  of  our  st at e const i t ut i on,  see St at e v.  

Kl essi g,  211 Wi s.  2d 194,  202- 03,  564 N. W. 2d 716 ( 1997) ,  i t  i s  

my vi ew t hat  t hi s cour t  i s  r equi r ed t o f ol l ow t he Supr eme 

Cour t ' s  c l ear  deci s i on i n Mont ej o. 1    

¶159 For  t hat  r eason,  I  j oi n Just i ce Cr ooks'  wr i t i ng and 

r espect f ul l y di ssent .    

¶160 I  am aut hor i zed t o st at e t hat  Just i ce MI CHAEL J.  

GABLEMAN j oi ns t hi s di ssent .  

 

 

                                                 
1 I n t hi s case,  l aw enf or cement  act ed i n di r ect  

cont r avent i on of  c l ear ,  t hen- exi st i ng l aw under  St at e v.  
Dagnal l ,  2000 WI  82,  236 Wi s.  2d 339,  612 N. W. 2d 680.   I  do not  
condone t hat  act i on.   However ,  gi ven t he Supr eme Cour t ' s  
subsequent  deci s i on i n Mont ej o v.  Loui s i ana,  556 U. S.  ___,  129 
S.  Ct .  2079 ( 2009) ,  t her e i s no r ecour se f or  l aw enf or cement ' s 
v i ol at i on of  Dagnal l .    
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