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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed opi ni on of  t he cour t  of  appeal s af f i r mi ng a j udgment  

and or der  of  t he c i r cui t  cour t  f or  Mi l waukee Count y.   Dwi ght  

Gl en Jones appeal s f r om hi s j udgment  of  convi ct i on and an or der  

denyi ng hi s post - convi ct i on mot i on seeki ng a new t r i al .   He 

seeks a new t r i al  on t he gr ounds t hat  t he c i r cui t  cour t  er r ed 

when i t  deni ed hi s r equest  t o subst i t ut e counsel .   He cont ends 

t hat  t he deni al  was er r or  because t he ci r cui t  cour t  shoul d have 

gi ven mor e wei ght  t o t he t i mel i ness of  hi s r equest ——made mor e 

t han t hr ee mont hs bef or e t r i al ——and shoul d have bal anced t hat  

wi t h t he conf l i c t  he had wi t h t r i al  counsel .   He cl ai ms t hat  t he 
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di sput e r el at ed par t l y t o hi s  sever e hear i ng i mpai r ment .   He 

al so ar gues t hat  t he Si xt h Amendment  t o t he Uni t ed St at es 

Const i t ut i on and Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n 

Const i t ut i on gi ve hi m t he r i ght  t o r ej ect  hi s appoi nt ed counsel  

and,  because subst i t ut e counsel  was avai l abl e t hr ough t he Of f i ce 

of  t he St at e Publ i c Def ender  ( SPD) ,  t o have a second at t or ney 

appoi nt ed.   Hi s basi s f or  t he const i t ut i onal  c l ai m i s t hat  t he 

Uni t ed St at es Supr eme Cour t  and t hi s cour t  have bot h uphel d,  

t hough on sl i ght l y di f f er ent  const i t ut i onal  gr ounds, 1 a 

def endant ' s r i ght  t o r et ai ned counsel  of  choi ce;  he cont ends 

t hat  such a r i ght  shoul d be appl i ed t o i ndi gent  def endant s t o 

t he ext ent  possi bl e and woul d r equi r e a cour t  t o gr ant  hi s 

r equest  f or  subst i t ut i on of  counsel .    

¶2 The i ssues we addr ess ar e f i r st ,  whet her  Jones i s 

ent i t l ed t o a new t r i al  on t he gr ounds t hat  t he c i r cui t  cour t  

wr ongl y deni ed hi s r equest  f or  subst i t ut i on of  counsel ,  and 

second,  whet her  he i s ent i t l ed t o a new t r i al  on t he gr ounds 

t hat  such a deni al  v i ol at es r i ght s guar ant eed by t he Wi sconsi n 

                                                 
1 I n Uni t ed St at es v.  Gonzal ez- Lopez,  548 U. S.  140,  146 

( 2006) ,  t he Uni t ed St at es Supr eme Cour t  di scusses " t he Si xt h 
Amendment  r i ght  t o counsel  of  choi ce[ ]   .  .  .  [ whi ch]  commands 
 .  .  .  t hat  t he accused be def ended by t he counsel  he bel i eves 
t o be best . "   I n Mul kovi ch v.  St at e,  73 Wi s.  2d 464,  474,  243 
N. W. 2d 198,  ( 1976) ,  t hi s cour t  st at ed t hat  deni al  of  " t he r i ght  
t o be r epr esent ed by counsel  of  one' s own choosi ng"  i s a deni al  
of  due pr ocess.   I n bot h cases,  t he cour t s expl i c i t l y  l i mi t ed 
t he r i ght  t o def endant s wi t h r et ai ned r at her  t han appoi nt ed 
counsel .   Gonzal ez- Lopez,  548 U. S.  at  151,  and Mul kovi ch,  73 
Wi s.  2d at  475.  
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Const i t ut i on and t he Si xt h Amendment  t o t he Uni t ed St at es 

Const i t ut i on.  

¶3 We agr ee wi t h t he cour t  of  appeal s t hat  t he ci r cui t  

cour t ,  i n denyi ng Jones'  mot i on f or  a new t r i al ,  consi der ed t he 

r el evant  f act or s,  i ncl udi ng Jones'  st at ed r easons f or  want i ng 

new counsel  and hi s abi l i t y  t o r ead wr i t t en Engl i sh and t o 

speech r ead, 2 and appl i ed a pr oper  st andar d of  l aw as set  f or t h 

i n St at e v.  Lomax. 3  Because t he ci r cui t  cour t  di d so and r eached 

a concl usi on t hat  a r easonabl e j udge coul d r each,  t her e was no 

er r oneous exer ci se of  di scr et i on i n denyi ng hi s r equest  f or  

subst i t ut i on of  counsel ,  and t her ef or e t he or der  denyi ng t he 

post - convi ct i on mot i on f or  a new t r i al  was pr oper . 4 

                                                 
2 An educat i on pr of essor  who t est i f i ed on Jones'  behal f  at  

t he r et r ospect i ve evi dent i ar y hear i ng st at ed t hat  " speech 
r eadi ng"  and " l i p r eadi ng"  r ef er  t o t he same pr ocess;  however ,  
" speech r eadi ng"  i s cur r ent l y t he t er m pr ef er r ed by 
pr of essi onal s because i t  r ecogni zes t hat  r eadi ng vi sual  
communi cat i on cues i nvol ves mor e t han j ust  l ooki ng at  a 
speaker ' s l i ps.   

3 St at e v.  Lomax,  146 Wi s.  2d 356,  432 N. W. 2d 89 ( 1988)  
( set t i ng f or t h f act or s f or  a cour t ' s  consi der at i on when i t  i s 
deci di ng whet her  t o gr ant  a def endant ' s r equest  f or  subst i t ut i on 
of  counsel  and hol di ng t hat  a r et r ospect i ve hear i ng t o ascer t ai n 
whet her  a new t r i al  i s  r equi r ed i s t he appr opr i at e r emedy wher e 
i t  cannot  be det er mi ned on t he avai l abl e r ecor d t hat  t he c i r cui t  
cour t  appr opr i at el y exer ci sed i t s di scr et i on i n denyi ng such a 
r equest ) .  

4 I n or der  t o avoi d any conf usi on,  we not e t hat  t he 
Honor abl e El sa C.  Lamel as pr es i ded over  pr et r i al  and t r i al  
pr oceedi ngs as wel l  as a post - convi ct i on mot i on seeki ng a new 
t r i al ,  whi ch was deni ed wi t hout  an evi dent i ar y hear i ng.   The 
Honor abl e Denni s P.  Mor oney pr esi ded over  t he pr oceedi ngs af t er  
r emand f r om t he cour t  of  appeal s f or  an evi dent i ar y hear i ng.    
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¶4 We r ej ect  as wel l  Jones'  ar gument  t hat  i ndi gent  

def endant s wi t h appoi nt ed counsel  have a r i ght ,  under  t he 

const i t ut i ons of  Wi sconsi n and t he Uni t ed St at es,  t o r ej ect  

appoi nt ed counsel  i n f avor  of  subst i t ut e counsel .   Jones has not  

c i t ed any case wher e a cour t  has so hel d,  and we ar e unawar e of  

any.   Of  cour se,  not hi ng bar s a def endant  f r om r equest i ng 

subst i t ut i on of  counsel ,  not hi ng bar s t he SPD f r om choosi ng t o 

make subst i t ut e counsel  avai l abl e,  and not hi ng bar s a cour t  f r om 

gr ant i ng such a r equest .   The quest i on i s whet her  a cour t  i s  

r equi r ed by t he Si xt h Amendment  t o t he Uni t ed St at es 

Const i t ut i on or  by Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n 

Const i t ut i on t o do so sol el y because a def endant  r equest s i t .   

Thi s cour t  and t he Uni t ed St at es Supr eme Cour t  have hel d t hat  i t  

i s  not .   As t he Sevent h Ci r cui t  Cour t  of  Appeal s put  i t ,  t he 

Si xt h Amendment  does not  guar ant ee " a f r i endl y and happy 

at t or ney- cl i ent  r el at i onshi p, " 5 but  r at her  ef f ect i ve assi st ance 

of  counsel .   Even i f  Jones was di ssat i sf i ed wi t h t he number  of  

l et t er s and vi s i t s f r om hi s counsel ,  and t ook of f ense at  

counsel ' s assessment  of  t he st r engt h of  t he case,  i t  i s  evi dent  

f r om t he r ecor d t hat  counsel  v i s i t ed Jones,  wr ot e hi m l et t er s,  

conveyed pl ea of f er s,  r evi ewed di scover y wi t h hi m and di scussed 

wi t h hi m dur i ng t r i al  mat t er s such as t he def endant ' s deci s i on 

about  whet her  t o t est i f y.   I t  i s  c l ear  t hat  t he t wo communi cat ed 

and t hat  an adequat e def ense was pr esent ed.   Ther e was t her ef or e 

no vi ol at i on of  Jones'  r i ght  t o counsel  under  t he Si xt h 

                                                 
5 Uni t ed St at es v.  Mut uc,  349 F. 3d 930,  934 ( 7t h Ci r .  2003) .  
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Amendment  t o t he Uni t ed St at es Const i t ut i on and under  t he 

Wi sconsi n Const i t ut i on,  and t he ci r cui t  cour t  pr oper l y deni ed 

Jones'  mot i on f or  a new t r i al  on t hat  basi s.  

¶5 Accor di ngl y,  we af f i r m t he cour t  of  appeal s deci s i on 

af f i r mi ng t he deni al  of  Jones'  mot i on f or  a new t r i al .  

I .   PROCEDURAL HI STORY 

¶6 We begi n by br i ef l y set t i ng f or t h t he pr ocedur al  

hi st or y of  t hi s case.   A j ur y f ound Jones gui l t y of  seven 

char ges r el at ed t o car  t hef t s and br eak- i ns.   Jones f i l ed a 

post - convi ct i on mot i on f or  a new t r i al ,  whi ch t he ci r cui t  cour t  

deni ed.   Jones appeal ed hi s j udgment  of  convi ct i on and t he 

deni al  of  t he post - convi ct i on mot i on.   The cour t  of  appeal s 

r ever sed t he ci r cui t  cour t ' s  or der  denyi ng t he mot i on f or  a new 

t r i al  and r emanded f or  an evi dent i ar y hear i ng on Jones'  

cont ent i ons.   Fol l owi ng r emand,  t he c i r cui t  cour t  hel d a t wo- day 

evi dent i ar y hear i ng and t hen deni ed t he mot i on f or  a new t r i al .   

Jones agai n appeal ed t he j udgment  of  convi ct i on and t he deni al  

of  t he post - convi ct i on mot i on.   The cour t  of  appeal s af f i r med 

bot h.   Jones t hen pet i t i oned t hi s cour t  f or  r evi ew,  and we 

gr ant ed hi s pet i t i on.  

I I .   BACKGROUND 

¶7 I n ear l y spr i ng of  2005,  t her e was a r ash of  br eak- i ns 

and car  t hef t s i n a par ki ng st r uct ur e on Mi l waukee' s east  s i de.   

One of  t he st ol en vehi c l es was l at er  l ocat ed on a Mi l waukee 

st r eet ,  and of f i cer s conduct i ng sur vei l l ance saw Jones wal k up 

t o t he car ,  st ar t  i t ,  and dr i ve of f  i n i t .   They f ol l owed hi m 

unt i l  he par ked and got  out  of  t he car .   Pol i ce obser ved t hat  
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t he car ' s st eer i ng col umn was peel ed,  so t hat  i t  coul d be 

st ar t ed wi t hout  a key.   Of f i cer s t hen appr oached Jones,  who r an.   

They chased Jones f or  t hr ee bl ocks,  f ound hi m under  a por ch,  and 

ar r est ed hi m.   A secur i t y guar d who had wi t nessed one of  t he 

br eak- i ns i dent i f i ed Jones as t he per son who t ook t he vehi c l e.   

Secur i t y camer a f oot age of  t wo of  t he t hef t s showed a man whom 

t he secur i t y guar d i dent i f i ed as Jones st eal i ng a r adi o f r om a 

car  on one occasi on and st eal i ng a car  on anot her .   Jones was 

char ged i n May 2005 wi t h t hef t ,  cr i mi nal  damage t o pr oper t y,  

obst r uct i on,  ent r y i nt o a l ocked vehi c l e,  oper at i ng af t er  

r evocat i on,  and oper at i ng a vehi c l e wi t hout  t he owner ' s consent .   

Al l  count s wer e subj ect  t o t he habi t ual  cr i mi nal i t y enhancer .    

¶8 Jones was i ndi gent ,  and t he SPD appoi nt ed counsel  t o 

r epr esent  hi m.   As t he cour t  of  appeal s not ed,   

Accor di ng t o Jones,  he has no hear i ng i n hi s  r i ght  
ear ,  and he has t went y- f i ve per cent  hear i ng i n hi s 
l ef t  ear .   He wear s hear i ng ai ds t hat  do not  al l ow hi m 
t o hear  nor mal l y.   He knows si gn l anguage,  he can r ead 
l i ps,  and he can speak al oud i n Engl i sh.  

St at e v.  Jones ( Jones I I ) ,  No.  2008AP2432- CR,  unpubl i shed sl i p 

op. ,  ¶4 ( Wi s.  Ct .  App.  Aug.  4,  2009) .   Jones'  hear i ng ai ds wer e 

br oken on t he day of  hi s ar r est  and he di d not  have wor ki ng 

hear i ng ai ds dur i ng t he pendency of  t hi s case.   Counsel  

appoi nt ed t o r epr esent  Jones di d not  know si gn l anguage.   I t  i s 

not  di sput ed t hat  besi des appear i ng at  st at us hear i ngs wher e 

Jones was not  pr esent ,  counsel  met  wi t h Jones on May 10,  2005,  

bef or e t he pr el i mi nar y hear i ng;  on August  19,  2005;  on Oct ober  

17,  2005;  and on Januar y 26,  2006.   Counsel  al so sent  Jones 
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det ai l ed l et t er s on t he st at us of  t he case on August  16,  August  

30,  and Oct ober  13,  2005.   At  t he pr el i mi nar y hear i ng, 6 when t he 

cour t  was unabl e t o pr ocur e an i nt er pr et er  f or  Jones,  t he cour t  

gave Jones t he choi ce of  adj our ni ng t he hear i ng or  pr oceedi ng 

wi t h " r eal - t i me r epor t i ng, "  whi ch al l ows t he cour t  r epor t er  t o 

t r anscr i be t he pr oceedi ngs i n such a way t hat  t he wor ds appear  

on a scr een as t hey ar e spoken.   Jones'  counsel  i nf or med t he 

cour t ,  

I  di d di scuss bot h opt i ons wi t h hi m.   Hi s desi r e i s t o 
pr oceed t oday.   He i ndi cat es t o me t hat  he has 
at t ended t he School  f or  t he Deaf  i n Del avan and 
compl et ed a hi gh school  degr ee  .  .  .  i n t he MPS 
pr ogr am f or  t he deaf ,  so——and he has no pr obl em 
r eadi ng as l ong as he doesn' t  have t o go t oo f ast .  

The pr el i mi nar y hear i ng pr oceeded and Jones was bound over  f or  

t r i al .   The t r i al  was adj our ned once t o Oct ober  17,  2005,  and 

t hen agai n t o Febr uar y 6,  2006;  t he adj our nment s wer e necessar y 

because t he i nt er pr et er s wer e unavai l abl e,  and Jones di d not  

r equest  ei t her  adj our nment .  

¶9 Whi l e t he case was pendi ng,  t he c i r cui t  cour t  r ecei ved 

t wo l et t er s f r om Jones compl ai ni ng about  hi s appoi nt ed counsel .  

The l et t er s t o t he cour t ,  dat ed Oct ober  17,  2005,  and Oct ober  

30,  2005,  asked t hat  hi s appoi nt ed at t or ney be per mi t t ed t o 

                                                 
6 The pr el i mi nar y hear i ng was hel d bef or e Mi l waukee Count y 

Cour t  Commi ssi oner  Bar r y C.  Sl agl e.  
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wi t hdr aw, 7 gi v i ng t he f ol l owi ng r easons:  t he at t or ney was not  

act i ng i n Jones '  best  i nt er est ,  t he at t or ney had not  been 

t r ut hf ul ,  t he at t or ney had vi s i t ed Jones onl y once dur i ng t he 

si x mont hs he had been i n cust ody,  and some of  Jones'  l et t er s t o 

t he at t or ney had not  been answer ed. 8 

¶10 Af t er  r ecei v i ng a mot i on t o wi t hdr aw f r om Jones'  

counsel  on Oct ober  26,  2005,  t he c i r cui t  cour t ,  Judge El sa C.  

Lamel as pr esi di ng,  hel d a mot i on hear i ng.   Pr i or  t o t he hear i ng,  

t he r ecor d r ef l ect s t hat  t he cour t  quest i oned how t he 

i nt er pr et er s,  who wer e t her e t o assi st  Jones by s i gni ng f or  hi m,  

woul d wor k i n t he hear i ng. 9 The ci r cui t  cour t  t hen comment ed t hat  

                                                 
7 Though Jones di d not  expr essl y st at e i t  i n hi s l et t er s t o 

t he cour t ,  he s t at ed i n a l et t er  t o counsel  on Sept ember  26,  
2005,  t hat  he was goi ng t o " wr i t e t o Judge Lamel as aski ng her  
f or  a new at t or ney. "   Ther e i s no cont ent i on i n t hi s case,  and 
no i ndi cat i on i n t he r ecor d,  t hat  Jones sought  t o pr oceed pr o 
se.  

8 The Oct ober  17,  2005,  l et t er  f r om Jones sai d counsel  had 
" never  [ r esponded]  t o any of  t hem" ;  t he Oct ober  30,  2005,  l et t er  
f r om Jones sai d counsel  had " onl y [ r esponded]  t o me 2- t i me[ s] . "   
The r ecor d cont ai ns copi es of  l et t er s f r om counsel  t o Jones 
dat ed August  16,  August  30,  and Oct ober  13,  2005;  t hose l et t er s 
det ai l ed t he pl ea of f er ,  updat ed Jones on t he t r i al  dat e,  and 
expl ai ned when counsel  woul d come t o meet  wi t h Jones.   The 
Oct ober  13,  2005,  l et t er  f r om counsel  expl ai ns t hat  t he 
Mi l waukee Secur e Det ent i on Faci l i t y  ( MSDF)  st af f  had cancel l ed 
t he v i s i t  schedul ed f or  Sept ember  7 and t hat  anot her  v i s i t  had 
been schedul ed f or  Oct ober  17.    

9 Ther e wer e t wo i nt er pr et er s:  a hear i ng i nt er pr et er  who 
i nt er pr et ed t he spoken wor d i nt o l i t er al  s i gned Engl i sh,  and a 
deaf  i nt er pr et er  who t hen i nt er pr et ed t he si gned Engl i sh i nt o 
Amer i can Si gn Language ( ASL)  f or  Jones.   A publ i cat i on of  t he 
Nat i onal  Consor t i um of  I nt er pr et er  Educat i on Cent er s expl ai ns 
t he need i n some ci r cumst ances f or  such a t wo- i nt er pr et er  t eam:    
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Jones'  counsel  had t ol d t he cour t  " t hat  at  l east  i n c l ose 

pr oxi mi t y he' s communi cat ed wi t h t he def endant  wi t hout  any 

i nt er pr et er  what soever . "   Jones asser t ed i mmedi at el y,  t hr ough 

si gni ng,  " I  bel i eve t hat  we di d st r uggl e.  I  t hi nk I  need an 

i nt er pr et er  wi t h my at t or ney. "   Fr om t he ci r cui t  cour t ' s  

r esponse,  t he cour t  appar ent l y t ook t he comment  t o mean,  gi ven 

t he cont ext  of  t he di scussi on,  t hat  Jones was r ef er r i ng t o 

                                                                                                                                                             
A si gni f i cant  por t i on of  t he deaf  popul at i on i s  best  
ser ved by t he pr ovi s i on of  a deaf - hear i ng i nt er pr et i ng 
t eam accommodat i on .  .  .  [ T] he deaf - hear i ng 
i nt er pr et i ng t eam consi st s of  one deaf  cour t  
i nt er pr et er  and one cour t  i nt er pr et er  who can hear  who 
wor k t oget her  i n t he t r ansf er  of  meani ng bet ween 
 .  .  .  spoken Engl i sh and Amer i can Si gn Language 
( " ASL" )  .  .  .  .  

 .  .  .  [ M] any cour t  i nt er pr et er s who can hear  and si gn 
ar e not  f l uent  i n ASL.  Cour t s assume t hat  because a 
cour t  i nt er pr et er  can si gn,  t he cour t  i nt er pr et er  can 
al so i nt er pr et  i n a manner  t hat  i s  under st andabl e t o 
t he deaf  l i t i gant .   However ,  many cer t i f i ed 
i nt er pr et er s who can hear  ar e not  f l uent  i n ASL,  have 
i nsuf f i c i ent  exposur e t o l egal  set t i ngs and wi l l  not  
have t he knowl edge or  t he l i ngui st i c ski l l  r equi r ed t o 
sat i sf y t he oat h t o i nt er pr et  t he pr oceedi ngs 
accur at el y.  The deaf  i nt er pr et er  ensur es t hat  t he 
cour t  i nt er pr et er  i s abl e t o achi eve t he l evel  of  
accur acy r equi r ed i n l egal  set t i ngs.    

Car l a M.  Mat her s,  Nat ' l  Consor t i um of  I nt er pr et er  Educ.  
Ct r s. ,  Deaf  I nt er pr et er s i n Cour t :  An Accommodat i on That  I s  
Mor e Than Reasonabl e 6- 7 ( Mar ,  2009) .   Accor di ng t o t he 
publ i cat i on,  i nt er pr et i ng t eams ar e benef i c i al  f or  deaf  
peopl e wi t h addi t i onal  communi cat i on needs such as t hose 
f or  whom Engl i sh i s a second l anguage.   I d.  at  8- 9.   The 
r ecor d i n t hi s  case i ndi cat es t he i nt er pr et i ng t eam chose 
t o er r  on t he si de of  caut i on,  because i t  had not  been 
possi bl e t o det er mi ne i n advance of  t he mot i on hear i ng what  
t ype of  i nt er pr et i ng ser vi ces Jones needed.  
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havi ng an i nt er pr et er  wi t h hi m and hi s at t or ney at  t he def ense 

t abl e.   The cour t  r esponded,  " I ' m not  di sput i ng t hat  he may need 

an i nt er pr et er  f or  cour t .   I ' m wonder i ng i f  t hi s addi t i onal  st ep 

of  t he deaf  i nt er pr et er  i s necessar y. "   The hear i ng t hen 

pr oceeded wi t h bot h i nt er pr et er s,  and Jones communi cat ed wi t h 

t he cour t  bot h di r ect l y and t hr ough t he i nt er pr et er ,  wi t h a 

combi nat i on of  s i gni ng and speaki ng al oud.   He t ol d t he cour t  at  

one poi nt ,  " I  am f unct i oni ng wel l ,  under st andi ng t hr ough usi ng 

t he i nt er pr et er s;  but  I  wi l l  pr obabl y speak usi ng my own voi ce. "  

¶11 At  t he hear i ng,  Jones'  counsel  det ai l ed hi s wor k on 

t he case so f ar ,  i ncl udi ng hi s  appear ance at  t he pr el i mi nar y 

hear i ng on May 10,  a meet i ng on August  19,  2005 t hat  l ast ed 

bet ween f our  and f i ve hour s,  dur i ng whi ch Jones and counsel  had 

r evi ewed di scover y " exhaust i vel y, "  and a one- and- a- hal f  hour  

meet i ng on Oct ober  17,  2005.  Jones'  counsel  not ed t hat  he had 

f i l ed t he mot i on t o wi t hdr aw and had r equest ed a qui ck hear i ng 

" because Mr .  Jones di d not  want  t o i mpai r  hi s Febr uar y 6t h t r i al  

dat e by swi t chi ng at t or neys i f  t he cour t  gr ant s t hat  r equest . "    

¶12 When i t  was Jones'  t ur n t o speak,  t he c i r cui t  cour t  

asked hi m di r ect l y,  " Why do you want  anot her  l awyer ?"   He 

r esponded wi t h t he f ol l owi ng r easons:  counsel  was not  l ooki ng 

out  f or  Jones'  " best  i nt er est s" ;  counsel  had met  wi t h Jones onl y 

one t i me i n seven mont hs;  counsel  never  wr ot e l et t er s back i n 

r esponse;  Jones had " t oo many di sagr eement s"  wi t h counsel ;  Jones 

di d not  " f eel  comf or t abl e wi t h hi m"  and di d not  t r ust  hi m;  t he 

f our - hour  meet i ng counsel  had ment i oned was not  " a good 
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meet i ng" ;  and f i nal l y Jones suspect ed t hat  counsel  was " wor ki ng 

wi t h t he D. A. "  

¶13 The ci r cui t  cour t  deni ed counsel ' s mot i on t o wi t hdr aw 

on t he gr ounds t hat  t he cour t  " [ had not ]  hear d a r eason t o 

per mi t  [ counsel ]  t o wi t hdr aw, "  and t hat  t her e was no i ndi cat i on 

t hat  Jones was bei ng depr i ved of  hi s Si xt h Amendment  r i ght s.  

¶14 Jones di scussed hi s di ssat i sf act i on wi t h counsel  wi t h 

t he cour t  yet  agai n at  t he begi nni ng of  t r i al .   As t he c i r cui t  

cour t  was r evi ewi ng t he ar r angement s made f or  i nt er pr et er s '  

ser vi ces,  t he cour t  asked counsel  i f  he was " sat i sf i ed wi t h t hi s 

degr ee of  i nt er pr et at i on. "   The at t or ney sai d t hat  he was.   The 

cour t  t hen asked Jones i f  he was sat i sf i ed,  and Jones answer ed 

t hat  he was not .   The cour t  asked why not .   Jones r epl i ed t hat  

he di d not  " f eel  comf or t abl e"  wi t h counsel ,  because counsel  was 

t r y i ng t o " f or ce"  hi m t o accept  t he pl ea.   Af t er  c l ar i f y i ng t hat  

t he i ssue bei ng addr essed was t he suf f i c i ency of  t he s i gn 

l anguage i nt er pr et er s ( wi t h whi ch Jones sai d he was sat i sf i ed) ,  

t he cour t  r et ur ned t o t he quest i on of  counsel .   The cour t  sai d,  

" Al l  r i ght .  Now you' r e not  happy wi t h your  l awyer ;  i s  t hat  what  

you st ar t ed t o t el l  me?"   Jones sai d,  " Yes, "  and t hen added:   

I  want  t o say mor e.  .  .  .  Your  Honor ,  my l awyer  i s 
t r y i ng t o f or ce me t o pl ead t o somet hi ng t hat  I  di d 
not  commi t .   He' s t el l i ng me t hat  I ' m not  goi ng t o wi n 
my t r i al ,  even i f  I  appeal  i t  I  won' t  wi n t hat  ei t her .   
And I  don' t  f eel  t hat ' s r i ght .   And,  you know,  I ,  I  
don' t  have no t r ust  or  conf i dence i n hi m,  you know.  He 
supposed t o be wi t h me.   And he al so have a v i deo t hat  
me and hi m haven' t  saw yet .   And he has been my l awyer  
f or  t en mont hs,  and I  st i l l  haven' t  seen t he vi deo 
wi t h hi m because t her e ar e t hi ngs I  want  t o poi nt  out  
t o hi m,  but  yet  he haven' t  s i t  down and t ook t i me t o 
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show me t he vi deo.   .  .  .  And I  j ust  don' t  f eel  
comf or t abl e wi t h hi m r epr esent i ng me f or  my t r i al ,  and 
I  t ol d hi m t hat .   And I  al so t ol d you t hat  on November  
30,  2005.   And t he same t hi ng happened over ,  and over ,  
and over .   And he don' t  bel i eve not hi ng I  t el l  hi m.   
And I  have been showi ng hi m t he f act  of  my i nnocence.   
I t  seemed l i ke I  get  not hi ng out  of  hi m because he 
don' t  bel i eve not hi ng I  say,  and I  don' t  want  t o pl ead 
t o somet hi ng I  di dn' t  commi t .   And t hat ' s al l  I  want  
t o say t o t he cour t .  

¶15 The ci r cui t  cour t  addr essed Jones'  compl ai nt  by maki ng 

ar r angement s f or  Jones and counsel  t o r evi ew t he vi deo i n 

quest i on t oget her  dur i ng t he l unch br eak bef or e t he j ur y was 

sel ect ed.   ( Jones had seen t he vi deo hi msel f  i n a separ at e 

r evocat i on pr oceedi ng i n whi ch he was r epr esent ed by ot her  

counsel ;  counsel  i nf or med t he cour t  t hat  he had al so r evi ewed 

t he vi deot ape f or  sever al  hour s and had t aken not es on i t . )   

Jones al so was,  at  t hat  poi nt ,  gi ven a f i nal  oppor t uni t y t o 

consi der  accept i ng t he pl ea of f er .   He r evi ewed t he vi deot ape 

wi t h counsel  and t hen,  when t he cour t  r econvened i n t he 

af t er noon,  i nf or med t he cour t  t hat  he wi shed t o go t o t r i al .   

The t r i al  pr oceeded,  wi t h Jones'  t heor y of  def ense bei ng 

mi st aken i dent i t y and t he pr osecut i on' s f ai l ur e t o pr ove i t s 

case beyond a r easonabl e doubt .   At  t he c l ose of  t he St at e' s  

case,  out si de t he pr esence of  t he j ur y,  t he cour t  asked what  

Jones'  wi shes wer e i n r egar d t o t est i f y i ng.   Jones i ndi cat ed on 

t he r ecor d,  when counsel  asked i f  he want ed t o di scuss t he 

mat t er  bef or e answer i ng,  " Yeah,  I  want  t o t al k t o you. "   Bef or e 

t he mat t er  was set t l ed,  anot her  quest i on ar ose concer ni ng how 

t he i nt er pr et er s  woul d par t i c i pat e i n t he t est i mony i f  Jones 

t ook t he st and.   Agai n,  Jones st at ed on t he r ecor d,  " I  t hi nk I  



No.  2008AP2342- CR   

 

13 
 

woul d l i ke t o di scuss wi t h my at t or ney bef or e anyt hi ng,  t hen I  

wi l l  l et  t hem know. "   The ci r cui t  cour t  not ed f or  t he r ecor d,  

" And t he r ecor d shoul d r ef l ect  t hat  Mr .  Jones al ways answer s t he 

quest i ons i n spoken Engl i sh r at her  t han t hr ough Amer i can Si gn. "   

Jones el ect ed not  t o t est i f y.  

¶16 A j ur y r et ur ned ver di ct s of  gui l t y on seven count s10;  

i t  r et ur ned a ver di ct  of  not  gui l t y on one count  of  oper at i ng a 

mot or  vehi c l e wi t hout  t he owner ' s consent .   

¶17 Jones f i l ed a post - convi ct i on mot i on f or  a new t r i al  

on t he gr ounds t hat  t he c i r cui t  cour t  had wr ongl y deni ed hi s 

r equest  t o subst i t ut e counsel .   The ci r cui t  cour t ,  wi t hout  a 

hear i ng,  deni ed t he post - convi ct i on mot i on i n an or der ,  not i ng,  

" Had Jones asser t ed a l egi t i mat e r eason f or  new counsel ,  

anyt hi ng ot her  t han what  was essent i al l y  a bal d r equest  f or  a 

subst i t ut i on,  I  woul d have bal anced t hese concer ns,  as wel l  as 

t he St at e' s i nt er est  i n pr oceedi ng t o t r i al  on what  was al r eady 

an ol d case,  agai nst  what ever  r eason Jones had advanced. "   

                                                 
10 The j ur y f ound Jones gui l t y of  one count  of  oper at i ng a 

mot or  vehi c l e wi t hout  t he owner ' s consent ,  cont r ar y t o Wi s.  
St at .  § 943. 23( 2) ;  one count  of  t hef t  of  pr oper t y wi t h a val ue 
of  l ess t han $2, 500,  cont r ar y t o Wi s.  St at .  § 943. 20( 1) ( a)  & 
( 3) ;  one count  of  cr i mi nal  damage t o pr oper t y wi t h a val ue of  
l ess t han $2, 500,  cont r ar y t o Wi s.  St at .  § 943. 01( 1) ;  one count  
of  ent r y i nt o a l ocked vehi c l e,  cont r ar y t o Wi s.  St at .  § 943. 11;  
one count  of  oper at i ng af t er  r evocat i on,  cont r ar y t o Wi s.  St at .  
§ 343. 44( 1) ( b)  & ( 2) ( b) ;  and t wo count s of  obst r uct i ng or  
r esi st i ng an of f i cer  ( count  6,  obst r uct i ng an of f i cer ;  and count  
8,  obst r uct i ng an of f i cer ,  f al se i nf or mat i on) ,  cont r ar y t o Wi s.  
St at .  § 946. 412( 1) .   Al l  count s i ncl uded t he  habi t ual  cr i mi nal  
penal t y enhancer  pur suant  t o Wi s.  St at .  § 939. 62.  
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¶18 Jones appeal ed t he deni al  of  hi s post - convi ct i on 

mot i on t o t he cour t  of  appeal s,  c l ai mi ng t hat  " he was unabl e t o 

ef f ect i vel y communi cat e wi t h hi s  t r i al  l awyer  because he,  Jones,  

i s sever el y hear i ng- i mpai r ed. "   St at e v.  Jones ( Jones I ) ,  2007 

WI  App 248,  ¶1,  306 Wi s.  2d 340,  742 N. W. 2d 341.   The cour t  of  

appeal s r emanded f or  a r et r ospect i ve evi dent i ar y hear i ng i n 

accor dance wi t h t he pr ocedur e pr escr i bed i n Lomax.   The cour t  of  

appeal s asked t he ci r cui t  cour t  on r emand t o al l ow Jones " t o 

pr ove,  by exper t  t est i mony i f  necessar y,  hi s cont ent i on t hat  he 

had an i r r esol vabl e br eakdown i n communi cat i ons wi t h hi s t r i al  

l awyer . "  Jones I ,  306 Wi s.  2d 340,  ¶19.   The r easons gi ven f or  

t he r emand wer e 1)  t hat  cont r ar y t o t he c i r cui t  cour t ' s  

asser t i on,  Jones had asser t ed a need f or  an i nt er pr et er  wi t h hi s 

at t or ney;  2)  t hat  t he c i r cui t  cour t  had made unsuppor t ed 

assumpt i ons t hat  per mi t t i ng subst i t ut i on woul d r equi r e a del ay 

and a new t r i al  dat e,  whi ch woul d be cost l y and di sr upt i ve;  3)  

t hat  t he c i r cui t  cour t  had assumed wi t hout  f i r st  det er mi ni ng 

t hat  i t  woul d not  be possi bl e t o f i nd a subst i t ut e l awyer  who 

coul d be pr epar ed i n t i me f or  t r i al ;  and 4)  t hat  t her e was no 

basi s f or  assumi ng t hat  t he St at e woul d be pr ej udi ced by any 

del ay,  even i f  del ay wer e necessar y.  

¶19 The Mi l waukee Count y Ci r cui t  Cour t ,  t he Honor abl e 

Denni s P.  Mor oney pr esi di ng,  conduct ed t he r et r ospect i ve 

evi dent i ar y hear i ng over  t he cour se of  t wo days.   The cour t  of  

appeal s subsequent l y descr i bed t he t est i mony at  t hat  hear i ng:   

Sever al  wi t nesses t est i f i ed at  t he hear i ng af t er  
r emand.   Dr .  Amy Ot i s- Wi l bour n,  a pr of essor  i n t he 
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Depar t ment  of  Except i onal  Educat i on at  t he Uni ver si t y 
of  Wi sconsi n–Mi l waukee,  t est i f i ed r egar di ng her  
eval uat i on of  Jones' s abi l i t y  t o communi cat e usi ng 
si gn l anguage,  Engl i sh,  and speech r eadi ng. [ 2]   
Jones' s t r i al  counsel  descr i bed communi cat i ng wi t h 
Jones dur i ng at t or ney/ cl i ent  conf er ences wi t hout  a 
s i gn l anguage i nt er pr et er .   Jones' s mot her  t est i f i ed 
t hat  she does not  know si gn l anguage and t hat  she 
communi cat es wi t h Jones usi ng spoken Engl i sh.  

Jones al so t est i f i ed.   He asser t ed t hat  he had 
di f f i cul t y under st andi ng hi s t r i al  counsel ,  and t hat  
he " coul dn' t  t r ust  [ counsel ]  when [ counsel ]  was 
t al k i ng .  .  .  wi t hout  an i nt er pr et er . "   Jones 
expl ai ned t hat  none of  hi s f i f t een l et t er s t o t r i al  
counsel  ment i oned ei t her  an i nabi l i t y  t o under st and 
hi s counsel  or  a need f or  an i nt er pr et er  because hi s 
counsel  pr omi sed t o br i ng an i nt er pr et er  t o f ut ur e 
meet i ngs.   Jones al so expl ai ned t hat  hi s l et t er s t o 
t he t r i al  cour t  r equest i ng new counsel  di d not  ment i on 
t he need f or  an i nt er pr et er  because t he cour t  knew 
t hat  Jones was deaf  and " woul d know t hat  [ Jones]  woul d 
have pr obl ems wi t h t hi s l awyer  wi t hout  an 
i nt er pr et er . "  

Jones I I ,  ¶¶7- 8.  

¶20 Af t er  t hat  hear i ng,  t he c i r cui t  cour t  deni ed t he 

mot i on f or  a new t r i al ,  sayi ng t hat  " [ t he t r i al  cour t ]  asked 

t hr ee t i mes what  hi s r easoni ng was [ f or  seek i ng subst i t ut e 

counsel ] ,  al l  of  whi ch wer e i nsuf f i c i ent  t o i ndi cat e .  .  .  why 

[ t he at t or ney]  shoul d have t o be r emoved. "   The ci r cui t  cour t  

not ed t hat  t he r ecor d was " devoi d"  of  any i ndi cat i on t hat  Jones'  

subst i t ut i on r equest  r el at ed t o hi s deaf ness,  and t hat  t he 

r easons gi ven wer e " di st r ust ,  l ack of  comi ng t o see hi m,  l ack of  

answer i ng hi s quest i ons,  and t hen ul t i mat el y ' I  t hi nk he' s  

wor ki ng wi t h t he D. A. ' s of f i ce, ' "  r ef er r i ng t o Jones'  asser t i on 

t hat  counsel  was col l udi ng wi t h t he pr osecut or .  
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¶21 Jones agai n appeal ed t he deni al  of  t he mot i on t o t he 

cour t  of  appeal s,  ar gui ng t hat  t he c i r cui t  cour t  had er r ed i n 

concl udi ng t hat  he and hi s  counsel  coul d communi cat e 

ef f ect i vel y.   Though i t  t ook i ssue wi t h one st at ement  i n t he 

c i r cui t  cour t ' s  r ul i ng, 11 t he cour t  of  appeal s r evi ewed t he 

r ecor d and f ound t hat  i t  suppor t ed t he ci r cui t  cour t ' s  deci s i on.   

Speci f i cal l y,  i t  f ound suppor t  i n t he r ecor d f or  t he concl usi ons 

t hat  Jones communi cat ed ef f ect i vel y wi t h hi s at t or ney wi t hout  a 

s i gn l anguage i nt er pr et er ,  t hat  Jones'  l et t er s di d not  i ncl ude 

" compl ai nt s about  a l anguage bar r i er  or  st at e t hat  Jones coul d 

not  under st and hi s l awyer , "  and t hat  Jones'  acknowl edgment  t hat  

he had pr evi ousl y pl ed gui l t y " mor e t han ei ght  t i mes"  

di scr edi t ed t he exper t ' s  t est i mony t hat  Jones had not  under st ood 

such t er ms as " pl ea"  and " i ncar cer at i on. "   The cour t  of  appeal s 

al so r ej ect ed Jones'  const i t ut i onal  c l ai m of  a r i ght  t o 

subst i t ut e counsel  by not i ng t hat  i t  was bound by pr ecedent  

hol di ng t hat  i ndi gent  def endant s ar e not  ent i t l ed t o counsel  of  

choi ce.  

¶22 Jones pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed.  

                                                 
11 I n i t s r ul i ng f ol l owi ng t he r et r ospect i ve hear i ng,  t he 

c i r cui t  cour t  had st at ed t hat  Jones had not  expr essed a need f or  
a s i gn l anguage i nt er pr et er  wi t h hi s at t or ney.   The cour t  of  
appeal s sai d Jones had done so at  one poi nt  and ci t ed hi s 
st at ement  t o t he t r i al  cour t ,  sayi ng,  " I  t hi nk I  need an 
i nt er pr et er  wi t h my at t or ney. "   Jones I I ,  ¶11.   
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I I I .   STANDARD OF REVI EW 

¶23 Whet her  t r i al  counsel  shoul d be r el i eved and a new 

at t or ney appoi nt ed i s a mat t er  wi t hi n t he c i r cui t  cour t ’ s 

di scr et i on.   St at e v.  Lomax,  146 Wi s.  2d 356,  359,  432 N. W. 2d 89 

( 1988) .   Absent  an er r oneous exer ci se of  di scr et i on,  t he c i r cui t  

cour t ’ s j udgment  " wi l l  not  be di st ur bed. "   Ander son v.  Onsager ,  

155 Wi s.  2d 504,  513,  455 N. W. 2d 855 ( 1990) .   Thi s cour t  wi l l  

sust ai n t he c i r cui t  cour t ’ s deci s i on i f  t he cour t  " exami ned t he 

r el evant  f act s,  appl i ed a pr oper  st andar d of  l aw,  and,  usi ng a 

demonst r at ed r at i onal  pr ocess,  r eached a concl usi on t hat  a 

r easonabl e j udge coul d r each. "  I d.  at  514.   Thi s cour t  

i ndependent l y r evi ews whet her  depr i vat i on of  a const i t ut i onal  

r i ght  has occur r ed.  See St at e v.  Kr amer ,  2009 WI  14,  ¶ 16,  315 

Wi s.  2d 414,  759 N. W. 2d 598;  St at e v.  Har enda Ent er pr i ses,  2008 

WI  16,  ¶ 28,  307 Wi s.  2d 604,  746 N. W. 2d 25.    

I V.  ANALYSI S 

A.  

¶24 We f i r st  consi der  whet her  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on when i t  deni ed Jones'  

r equest  f or  subst i t ut i on of  counsel ,  and whet her  t he post -

convi ct i on mot i on seeki ng a new t r i al  shoul d have been gr ant ed 

on t hat  gr ound.  

¶25 We r evi ew t he ci r cui t  cour t ' s  exer ci se of  di scr et i on 

usi ng t he f act or s t est  set  f or t h i n Lomax f or  r evi ewi ng a deni al  

of  a r equest  t o subst i t ut e counsel .  Ther e,  t hi s cour t  st at ed,  

" When al l  of  t he def endant ' s compl ai nt s about  counsel  ar e known 

t o t he j udge,  j udi c i al  di scr et i on may be exer ci sed i n 



No.  2008AP2342- CR   

 

18 
 

appl i cat i on of  t he f act or s  .  .  .  [ I ] f  t he def endant ' s r easons 

ar e suf f i c i ent ,  i t  i s  bet t er  t hat  new counsel  be 

appoi nt ed .  .  .  The t r i al  j udge pr esi di ng over  t he evi dent i ar y 

hear i ng wi l l  be i nf or med of  t he speci f i c  r easons f or  t he 

def endant ' s di ssat i sf act i on wi t h hi s counsel ,  and t he cour t  wi l l  

be abl e t o eval uat e t hose r easons .  .  .  . "  I d.  at  362.   When 

r evi ewi ng t he ci r cui t  cour t ' s  deci s i on,  we st at ed i n Lomax,    

A r evi ewi ng cour t  must  consi der  a number  of  f act or s 
i ncl udi ng:  ( 1)  t he adequacy of  t he cour t ’ s i nqui r y 
i nt o t he def endant ’ s compl ai nt ;  ( 2)  t he t i mel i ness of  
t he mot i on;  and ( 3)  whet her  t he al l eged conf l i c t  
bet ween t he def endant  and t he at t or ney was so gr eat  
t hat  i t  l i kel y r esul t ed i n a t ot al  l ack of  
communi cat i on t hat  pr event ed an adequat e def ense and 
f r ust r at ed a f ai r  pr esent at i on of  t he case.   

I d.  at  359.  

¶26 The par t i es agr ee t hat  Lomax cont r ol s our  r evi ew;  t hey 

di sagr ee about  t he t est  t hat  Lomax pr escr i bes and how i t  appl i es 

t o t he f act s of  t hi s case.   Jones cont ends t hat  hi s l ack of  

t r ust  i n counsel ,  and counsel ' s f ai l ur e t o r espond t o l et t er s 

const i t ut ed di f f i cul t i es i n t he at t or ney- cl i ent  r el at i onshi p 

t hat  j ust i f y subst i t ut i on of  counsel  under  Lomax.   Thi s i s so,  

he cont ends,  because Lomax pr escr i bes a bal anci ng t est .   He 

ci t es t he st at ement  t hat  " Ti mel i ness must  be bal anced wi t h t he 

t hi r d consi der at i on .  .  .  . "  Her e,  had t he cour t  cor r ect l y 

bal anced t he r easons gi ven f or  want i ng new counsel  wi t h t he 

t i mel i ness of  t he r equest ,  Jones cont ends,  i t  woul d have been 

r equi r ed t o gr ant  hi s r equest .   I nst ead,  he ar gues,  t he c i r cui t  

cour t  i ncor r ect l y t r eat ed as di sposi t i ve t he f act  t hat  t her e was 



No.  2008AP2342- CR   

 

19 
 

not  a l i kel i hood of  " a t ot al  l ack of  communi cat i on t hat  

pr event ed an adequat e def ense. "   I n ot her  wor ds,  i n hi s v i ew t he 

cour t  er r ed i n appl y i ng Lomax i n a way ot her  t han a bal anci ng 

anal ysi s.    

¶27 The St at e ar gues t hat  Jones f ai l ed t o est abl i sh what  

he i s r equi r ed t o est abl i sh under  Lomax:  t hat  " t he al l eged 

conf l i c t  .  .  .  was so gr eat  t hat  i t  l i kel y r esul t ed i n a t ot al  

l ack of  communi cat i on. "   Because t he ci r cui t  cour t  pr oper l y 

concl uded t hat  Jones had not  met  t he t est  under  Lomax,  t he St at e 

cont ends,  i t  was i r r el evant  how f ar  i n advance of  t r i al  Jones 

made t he r equest .  I n ot her  wor ds,  t he St at e poi nt s out ,  havi ng 

been gi ven no val i d r easons f or  subst i t ut i on,  t he cour t  had 

not hi ng t o bal ance.  

¶28 We r ecogni ze t hat  c l ai ms by a hear i ng i mpai r ed 

def endant  t hat  he or  she was unabl e t o communi cat e wi t h counsel  

can r ai se s i gni f i cant  i ssues and concer ns di f f er ent  f r om t hose 

encount er ed by def endant s wi t hout  hear i ng i mpai r ment .   However ,  

we not e her e t hat  Jones'  l egal  ar gument  does not  t ur n on,  or  

even si gni f i cant l y t ouch on,  hi s hear i ng i mpai r ment ;  t he 

ar gument ——t hat  t he evi dence of  hi s f r ust r at i on wi t h t he 

r el at i onshi p i s suf f i c i ent  t o j ust i f y per mi t t i ng subst i t ut i on,  

so l ong as t her e i s no r equest  t o del ay t r i al ——woul d appl y 

equal l y t o a def endant  wi t h uni mpai r ed hear i ng who was 

di ssat i sf i ed wi t h t he number  of  v i s i t s he had f r om counsel ,  and 

al so unhappy wi t h counsel ' s candi d assessment  of  t he st r engt h of  
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t he def ense case. 12  I t  i s  al so c l ear  on t hi s r ecor d t hat  Jones'  

need f or  i nt er pr et er s i n t he cour t r oom was r ecogni zed and was a 

pr i or i t y f r om t he i ni t i al  pr oceedi ngs on.   The cour t  

commi ssi oner  pr esi di ng over  t he pr el i mi nar y hear i ng expr essed 

wi l l i ngness,  wi t hout  bei ng asked,  t o r eschedul e t he pr el i mi nar y 

hear i ng i f  Jones pr ef er r ed t o have i nt er pr et er s pr esent ,  r at her  

t han t o use t he r eal - t i me cour t  r epor t i ng syst em t hat  r equi r ed 

hi m t o r ead t he scr een t o f ol l ow what  was spoken i n cour t .   The 

r ecor d al so r ef l ect s t he c i r cui t  cour t ' s  at t ent i on t o t he 

schedul i ng and t he act i ve par t i ci pat i on of  t he i nt er pr et er s.   At  

one poi nt ,  one of  t he t hr ee si gn l anguage i nt er pr et er s swor n i n 

and pr esent  i n t he cour t r oom r equest ed,  and was gr ant ed,  

per mi ssi on f r om t he cour t  t o l eave,  and t he f ol l owi ng exchange 

t ook pl ace:  

[ I nt er pr et er ] :  [ I ] t  i s  my pr of essi onal  opi ni on t hat  
Mr .  Jones'  communi cat i on needs ar e bei ng met .   And so 
I  i n t he best  i nt er est  of  t he cour t  am goi ng t o l eave 
and save some t i me and money f or  t he cour t .  

 .  .  .   

                                                 
12 Jones suggest s  i n hi s br i ef  t hat  t he at t empt s t o 

communi cat e v i a l et t er  wer e especi al l y s i gni f i cant  because 
t el ephone cont act  was not  possi bl e;  t he t el ephone at  t he 
Mi l waukee Secur e Det ent i on Faci l i t y  wher e Jones was i n cust ody 
di d not  have a TTY,  or  t el ephone t ypewr i t er ,  a pi ece of  
t el ecommuni cat i ons equi pment  of t en used by peopl e who ar e deaf .   
Counsel  di d,  however ,  send Jones at  l east  t hr ee l et t er s i n r epl y 
t hat  i ncl uded det ai l ed updat es on t he case and expl ai ned 
r eschedul i ng of  cour t  dat es and of  v i s i t s;  t he r ecor d cont ai ns 
copi es of  counsel ' s l et t er s t o Jones dat ed August  18,  August  30,  
and Oct ober  13,  2005.  



No.  2008AP2342- CR   

 

21 
 

[ Counsel ] :  So I  t r ust  t hi s means t hat  i f  Mr .  Jones 
t est i f i es,  t he t wo r emai ni ng i nt er pr et er s wi l l  have no 
pr obl em.  

The Cour t :  I  t hi nk t hat  i s  what  Ms.  Bur ckhar dt  [ t he 
f i r st  i nt er pr et er ]  i s  t el l i ng us.  And I  see Ms.  
Ker kvl i et  [ t he second i nt er pr et er ]  noddi ng,  and I  am 
cer t ai n t hat  Ms.  Pepl i nski  [ t he t hi r d i nt er pr et er ]  
woul d speak up i f  she t hought  t hat  t he t wo of  t hem 
coul d not  meet  Mr .  Jones'  needs.   

¶29 We t her ef or e addr ess t he quest i on Jones r ai ses as t o 

t he nat ur e of  t he t est  pr escr i bed i n Lomax.   As not ed above,  

Lomax says t hat  a r evi ewi ng cour t  must  " consi der  a number  of  

f act or s"  and i t  says t hat  such f act or s i ncl ude t he t hr ee 

ment i oned above:  an adequat e i nqui r y by t he c i r cui t  cour t ,  t he 

t i mel i ness of  t he r equest ,  and whet her  t he al l eged at t or ney-

cl i ent  conf l i c t  r esul t s i n " a t ot al  l ack of  communi cat i on"  t hat  

pr event ed t he def endant  f r om mount i ng an adequat e def ense.   

Lomax,  146 Wi s.  2d at  359.   " The t r i al  j udge pr esi di ng over  t he 

evi dent i ar y hear i ng wi l l  be i nf or med of  t he speci f i c  r easons f or  

t he def endant ' s di ssat i sf act i on wi t h hi s counsel ,  and t he cour t  

wi l l  be abl e t o eval uat e t hose r easons. "   I d.  at  362.    

¶30 We not e t hat  t he cases on whi ch t he Lomax cour t  r el i ed 

when i t  set  f or t h i t s t est  r ec i t e t he t est  as a mul t i - f act or  

t est .   The t est  ar t i cul at ed i n Lomax i s a st andar d and wi del y 
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used t est 13 f or  eval uat i ng a cour t ' s  deni al  of  a subst i t ut i on 

mot i on.   Our  r evi ew of  t hose cases shows t hat  t he t est  i s  

r out i nel y appl i ed as a st r ai ght f or war d f act or s  t est  wi t hout  

r ef er ence t o " bal anci ng"  of  par t i cul ar  f act or s.   The Lomax cour t  

gave no i ndi cat i on t hat  i t  i nt ended t o al t er  t he st andar d t est  

i t  was adopt i ng.   I t  appear s evi dent  t hat  t he st at ement  i n Lomax 

about  bal anci ng " t i mel i ness"  wi t h t he t hi r d f act or ,  t he t ot al  

l ack of  communi cat i on,  was not  i nt ended t o cr eat e f or  Wi sconsi n 

a novel  appl i cat i on of  a wel l - est abl i shed t est .   Rat her ,  i t  was 

meant  t o convey t hat  some f act or s wei gh mor e heavi l y t han ot her s 

i n t he anal ysi s,  dependi ng on t he ci r cumst ances,  and t hat  t he 

def i ni t i on of  " t i mel y"  wi l l  al so depend on t he ci r cumst ances.   

For  exampl e,  we st at ed wi t h r egar d t o t i mel i ness,  " [ I ] t  i s  

possi bl e t hat  t he conf l i c t  bet ween t he def endant  and counsel  

ar ose on t he day of  t r i al  and t her ef or e t he r equest  f or  change 

of  counsel  was t i mel y. "   I d.  at  362.   I n descr i bi ng t he t est  

adopt ed i n Lomax,  t hi s cour t  was acknowl edgi ng t he wi de var i et y 

                                                 
13  See,  e. g. ,  Uni t ed St at es v.  DeTempl e,  162 F. 3d 279,  288 

( 4t h Ci r .  1998)  ( st at i ng i n i t s anal ysi s t hat  t he mot i on was 
t i mel y,  t he di st r i ct  cour t ' s  i nqui r y was adequat e,  and " [ t ] hus,  
t he r emai ni ng quest i on—whet her  t he conf l i c t  .  .  .  became so 
gr eat  t hat  i t  r esul t ed i n a t ot al  l ack of  communi cat i on 
pr event i ng an adequat e def ense——i s det er mi nat i ve her e" ) ;  Uni t ed 
St at es v.  Cal der on,  127 F. 3d 1314,  1343 ( 11t h Ci r .  
1997) ( " [ S] ever al  f act or s t hat  shoul d be consi der ed by a 
r evi ewi ng cour t  have been i dent i f i ed .  .  .  . " ) ;  Uni t ed St at es v.  
Zi l l ges,  978 F. 2d 369,  372 ( 7t h Ci r .  1992)  ( " [ T] hi s cour t  shoul d 
consi der  sever al  f act or s[ . ] " ) ; Uni t ed St at es v.  McCl endon,  782 
F. 2d 785,  789 ( 9t h Ci r .  1986)  ( " I n appl y i ng t he .  .  .  r ul e,  
t hr ee f act or s ar e consi der ed" ) ;  Uni t ed St at es v.  Al l en,  789 F. 2d 
90,  92 ( 1st  Ci r .  1986)  ( " [ T] he appel l at e cour t  shoul d consi der  
sever al  f act or s" ) .  
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of  c i r cumst ances i n whi ch a c i r cui t  cour t  makes i t s 

det er mi nat i ons concer ni ng subst i t ut i on of  counsel  r equest s,  and 

not  pr escr i bi ng a bal anci ng t est .  

¶31 Havi ng est abl i shed t hat  t he anal ysi s i s pr oper l y one 

of  consi der i ng mul t i pl e f act or s,  we t ur n t o t he appl i cat i on of  

t he t est  i n t hi s case.   Our  anal ysi s begi ns wi t h consi der at i on 

of  t he f i r st  of  t he enumer at ed f act or s i n Lomax,  t he adequacy of  

t he cour t ' s  i nqui r y i nt o t he def endant ' s compl ai nt .   The ci r cui t  

cour t  set  a hear i ng,  at  whi ch i t  asked Jones f or  hi s r easons f or  

r equest i ng subst i t ut e counsel ,  and di r ect l y asked counsel  f or  a 

r esponse t o t he r easons gi ven by Jones.   When t he i ssue ar ose 

agai n j ust  pr i or  t o t r i al ,  t he c i r cui t  cour t  agai n gave Jones an 

oppor t uni t y t o expl ai n hi s r easons.   When t he cour t  hear d t hat  

par t  of  hi s compl ai nt  r el at ed t o an i nabi l i t y  t o r evi ew t oget her  

one pi ece of  evi dence,  a v i deot ape,  t he cour t  r esol ved t he 

pr obl em.   Jones does not  ar gue t hat  t he c i r cui t  cour t  shoul d 

have i nqui r ed f ur t her  i nt o hi s compl ai nt s,  i ncl udi ng hi s  

asser t i on t hat  counsel  was col l udi ng wi t h t he pr osecut or ;  t hat  

i s ,  he does not  cont est  t he adequacy of  t he cour t ' s  i nqui r y i nt o 

t he compl ai nt .   I t  i s  c l ear  t o us t hat  t he i nqui r y was cer t ai nl y 

adequat e.  

¶32 The second f act or  we consi der  i s t he t i mel i ness of  

Jones'  mot i on.   Fol l owi ng r emand f r om t he cour t  of  appeal s,  when 

t he ci r cui t  cour t ,  wi t h Judge Denni s P.  Mor oney t hen pr esi di ng,  

hel d a r et r ospect i ve hear i ng,  i t  acknowl edged t hat  " t her e woul d 

have been pr obabl y pl ent y of  t i me pr obabl y t o get  anot her  

at t or ney on boar d, "  wi t hout  j eopar di z i ng t he t r i al  dat e.   The 
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cour t  of  appeal s,  when t he mat t er  was appeal ed agai n af t er  t he 

c i r cui t  cour t ' s  r et r ospect i ve hear i ng,  di d not  r each t he 

quest i on of  t i mel i ness.   As Jones poi nt s out ,  t r i al  was set  f or  

Febr uar y,  near l y f our  mont hs af t er  t he Oct ober  2005 r equest  f or  

subst i t ut i on.   The or i gi nal  t r i al  dat e ( r eschedul ed by t he 

c i r cui t  cour t  f or  ot her  r easons,  and not  i n r esponse t o Jones'  

r equest )  had been i n Sept ember ,  about  f our  mont hs af t er  Jones'  

t r i al  counsel  was appoi nt ed.  The St at e appear s t o concede t hat  

t he mot i on was t i mel y,  and i nst ead ar gues t hat  ot her  f act or s 

wei gh mor e heavi l y.   Especi al l y gi ven t hat  counsel  speci f i cal l y 

st at ed t hat  Jones di d not  wi sh t o adj our n t he t r i al ,  Jones'  

r equest  t o subst i t ut e and Jones'  counsel ' s mot i on t o wi t hdr aw 

wer e t i mel y.   Gi ven t he nat ur e of  t he t est  set  f or t h i n Lomax,  

however ,  t he t i mel i ness f act or  i s by i t sel f  not  di sposi t i ve i n 

r egar d t o t he anal ysi s.  

¶33 The t hi r d of  t he f act or s i dent i f i ed i n Lomax f or  t he 

r evi ewi ng cour t ' s  consi der at i on i s " whet her  t he al l eged conf l i c t  

bet ween t he def endant  and t he at t or ney was so gr eat  t hat  i t  

l i kel y r esul t ed i n a t ot al  l ack of  communi cat i on t hat  pr event ed 

an adequat e def ense and f r ust r at ed a f ai r  pr esent at i on of  t he 

case. "   I d.  at  359.   As not ed above,  when t he ci r cui t  cour t  

quest i oned bot h Jones and counsel  at  t he mot i on hear i ng and t hen 

quest i oned Jones agai n j ust  pr i or  t o t r i al ,  t he c i r cui t  cour t  

was abl e t o det er mi ne t hat  t her e was not  " a t ot al  l ack of  

communi cat i on"  bet ween Jones and counsel .   The ci r cui t  cour t ,  at  

t he r et r ospect i ve hear i ng upon r emand,  hear d f ur t her  t est i mony 

about  t he conf l i c t .   I t  i dent i f i ed t he " r eal  cr ux of  t hi s whol e 
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case"  as " whet her  or  not [ , ]  based upon t he def endant ' s  

communi cat i on t o and wi t h [ t he at t or ney]  and vi ce ver sa,  whet her  

or  not  t hey can col l ect i vel y est abl i sh a suf f i c i ent  r appor t  so 

as t o have t he const i t ut i onal  r i ght s of  r i ght  t o counsel  under  

[ t he]  Si xt h Amendment  be pr oper l y pr ot ect ed. "   Thi s i s t he Lomax 

" al l eged conf l i c t "  f act or  st at ed i n posi t i ve f or m.   The evi dence 

concer ni ng t he communi cat i on bet ween Jones and hi s t r i al  counsel  

i ncl uded t he f ol l owi ng:  l et t er s f r om counsel  t o Jones,  t est i mony 

t hat  Jones di d not  di sput e t hat  counsel  met  and r evi ewed 

di scover y wi t h hi m,  t he cour t ' s  obser vat i on of  Jones'  

communi cat i ons wi t h counsel ,  Jones'  mot her ' s t est i mony t hat  she 

di d not  know si gn l anguage and never  used i t  t o communi cat e wi t h 

her  son,  and t he f act  t hat  t he i nmat es who assi st ed Jones i n 

wr i t i ng hi s l et t er s di d not  know si gn l anguage ei t her .   Fur t her ,  

as not ed above,  Jones asser t ed t o t he cour t  on t he r ecor d hi s 

i nt ent i on t o di scuss wi t h counsel  t he deci s i on about  whet her  t o 

t est i f y and how t he i nt er pr et er s woul d f aci l i t at e t hat  i f  he 

chose t o do so;  he was gi ven t i me t o di scuss t hose i ssues wi t h 

counsel  pr i or  t o maki ng t he deci s i on.    

¶34 Gi ven t hat  evi dence,  we agr ee wi t h t he cour t  of  

appeal s t hat  i n t hi s case,  " [ t ] he r ecor d ampl y suppor t s t he 

c i r cui t  cour t ' s  concl usi ons t hat  Jones and hi s t r i al  counsel  

communi cat ed ef f ect i vel y wi t hout  a s i gn l anguage i nt er pr et er . "  

Jones I I ,  ¶12.   Because t he ci r cui t  cour t  consi der ed t he 

r el evant  f act or s,  appl i ed a pr oper  st andar d of  l aw as set  f or t h 

i n Lomax,  and r eached a concl usi on a r easonabl e j udge coul d 

r each,  t her e was no er r oneous exer ci se of  di scr et i on i n denyi ng 
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hi s r equest  f or  subst i t ut i on of  counsel ,  and t her ef or e t he or der  

denyi ng t he post - convi ct i on mot i on f or  a new t r i al  was pr oper .  

B.  

¶35 The second i ssue we consi der  i s whet her  i n denyi ng 

Jones'  subst i t ut i on r equest ,  t he c i r cui t  cour t  v i ol at ed Jones'  

al l eged const i t ut i onal  r i ght  t o counsel  of  choi ce under  t he 

Wi sconsi n and Uni t ed St at es const i t ut i ons.   Jones ar gues t hat ,  

gi ven t he Wi sconsi n SPD' s pol i cy14 of  appoi nt i ng subst i t ut e 

counsel  upon t he f i r st  r equest  t o do so,  a cour t  cannot  deny an 

i ndi gent  def endant ' s r equest  t o r ej ect  counsel  and subst i t ut e 

counsel  unl ess gr ounds exi st ,  such as del ay of  t r i al  or  conf l i c t  

of  i nt er est ,  t hat  woul d j ust i f y denyi ng subst i t ut i on f or  a 

s i mi l ar l y s i t uat ed def endant  r epr esent ed by r et ai ned counsel .   

I n ot her  wor ds,  Jones ar gues,  t he exi st ence of  PD § 2. 04 put s 

def endant s wi t h r et ai ned and wi t h appoi nt ed counsel  on t he same 

f oot i ng.   Fur t her ,  Jones cont ends t hat  cases t hat  i ncl ude 

st at ement s r egar di ng i ndi gent  def endant s '  r i ght  t o counsel  of  

choi ce have never  squar el y addr essed t he i ssue.   He al so ar gues 

                                                 
14 Wi s.  Admi n.  Code PD § 2. 04.  Per son' s r i ght  t o r ef use 

speci f i c  at t or ney 

( 1)  A per son may r equest  t hat  t he at t or ney assi gned t o 
r epr esent  hi m or  her  be di schar ged and t hat  anot her  at t or ney be 
assi gned,  and t he st at e publ i c def ender  shal l  honor  such 
r equest ,  pr ovi ded:  

a.  I t  i s  t he onl y  such r equest  made by t he per son i n t hat  
case;  and 

b.  Such change i n counsel  wi l l  not  del ay t he di sposi t i on 
of  t he case or  ot her wi se be cont r ar y t o t he i nt er est s of  
j ust i ce.  
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t hat  t her e i s a di f f er ence bet ween hol di ng t hat  an i ndi gent  

def endant  does not  have a r i ght  t o choose counsel  he cannot  

af f or d,  and hol di ng t hat  an i ndi gent  def endant  has no r i ght  t o 

subst i t ut e f or  anot her  avai l abl e publ i c def ender .   Jones 

t her ef or e ar gues t hat  because t he deni al  v i ol at ed hi s r i ght  t o 

r ej ect  hi s i ni t i al l y  appoi nt ed counsel  and subst i t ut e f or  

avai l abl e counsel  under  Wi s.  Admi n.  PD § 2. 04,  t he deni al  was 

er r or  and he i s ent i t l ed t o a new t r i al .  

¶36 The St at e ar gues t hat  cases f r om t he Uni t ed St at es 

Supr eme Cour t  and t hi s cour t  unequi vocal l y est abl i sh t hat  Jones 

has no such r i ght .   Rat her ,  i t  asser t s t hat  as an i ndi gent  

def endant ,  he has a r i ght  t o t he ef f ect i ve assi st ance of  

counsel ,  not  t o counsel  of  hi s choi ce.   The St at e ar gues t hat  

t he admi ni st r at i ve code pr ovi s i on gover ni ng t he SPD i s not  

r el evant  t o t he anal ysi s,  because such a code pr ovi s i on cannot  

be r ead t o l i mi t  t he aut hor i t y of  a c i r cui t  cour t  t o make 

det er mi nat i ons about  subst i t ut i on of  counsel .   Fur t her ,  t he 

St at e poi nt s t o t he f act  t hat  t he SPD i t sel f  does not  

consi st ent l y i nt er pr et  t he pr ovi s i on t o r equi r e subst i t ut e 

appoi nt ed counsel  f or  i ndi gent  def endant s, 15 and ar gues t hat  t he 

                                                 
15 Jones'  br i ef  acknowl edges t he di f f er ences i n t he 

i nt er pr et at i on of  Wi s.  Admi n.  PD § 2. 04 by t he Tr i al  Di v i s i on 
and t he Appel l at e Di v i s i on of  t he St at e Publ i c Def ender .   He 
quot es Judi c i al  Counsel  Not e,  2001,  t o Wi s.  St at .  § ( Rul e)  
809. 30( 4) :  

[ At  t he appel l at e l evel ]  [ t ] he st at e publ i c def ender  
wi l l  not  appoi nt  successor  counsel  wher e a def endant  
di sagr ees wi t h t he l egal  concl usi ons of  appoi nt ed 
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i nconsi st ent  appl i cat i on of  t he pr ovi s i on i l l ust r at es t hat  an 

admi ni st r at i ve code pr ovi s i on i s  a shaky f oundat i on f or  a c l ai m 

of  a v i ol at i on of  a const i t ut i onal  r i ght .   The St at e di r ect s our  

at t ent i on t o a f act  sheet  gi ven by t he SPD t o i ndi gent  

def endant s,  whi ch st at es,  

Can I  f i r e my appoi nt ed at t or ney and get  a di f f er ent  
one? 

Under  some ci r cumst ances,  yes.  .  .  .  The Publ i c 
Def ender  wi l l  appoi nt  a second at t or ney af t er  t he 
cour t  has gi ven per mi ssi on t o t he f i r st  at t or ney t o 
wi t hdr aw f r om pr ovi di ng r epr esent at i on i n t he case.    

The St at e poi nt s out  t hat  i n t he or di nar y case,  subst i t ut i on 

wi l l  l i kel y cause some del ay i n t he di sposi t i on of  t he case.   

Fi nal l y,  t he St at e not es t hat  wher e t he di sput e i s over  t he 

mer i t s of  t he case,  t her e i s l i t t l e r eason t o t hi nk t hat  

subst i t ut i ng counsel  wi l l  sol ve anyt hi ng.   Because t her e i s no 

const i t ut i onal  v i ol at i on her e,  t he St at e cont ends t hat  t he 

c i r cui t  cour t  di d not  er r  i n denyi ng subst i t ut i on of  counsel .  

¶37 We f i nd Jones'  ar gument s unper suasi ve.   Fi r st ,  we do 

not  see t he r i ght  t o r ej ect  appoi nt ed counsel  and pr oceed pr o 

se, 16 as t he equi val ent  of  a r i ght  t o r ej ect  appoi nt ed counsel  

                                                                                                                                                             
counsel  or  when a def endant  want s a second opi ni on as 
t o t he mer i t s of  an appeal .   
16 See,  e. g. ,  Far et t a v.  Cal i f or ni a,  422 U. S.  806,  819 

( 1975)  ( hol di ng t hat  t he t r i al  cour t ' s  appoi nt ment  of  a publ i c 
def ender  despi t e def endant ’ s knowi ng and vol unt ar y r equest  t o 
r epr esent  hi msel f  was unconst i t ut i onal ,  wr i t i ng,  " [ T] he r i ght  t o 
sel f - r epr esent at i on—t o make one’ s own def ense per sonal l y—
i s .  .  .  necessar i l y  i mpl i ed by t he st r uct ur e of  t he [ Si xt h]  
Amendment . " ) .  
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and have new counsel  appoi nt ed,  and Jones has di r ect ed us t o no 

case t hat  has vi ewed i t  as such.    

¶38 Second,  t he cases i n whi ch cour t s have r ever sed 

convi ct i ons based on er r oneous deni al s of  mot i ons f or  

subst i t ut i on of  counsel  i nvol ve def endant s wi t h r et ai ned 

counsel ;  t hose cases wi t hout  except i on expl i c i t l y  st at e t hat  t he 

r i ght  t o choi ce of  counsel  i s  by necessi t y l i mi t ed t o def endant s 

wi t h r et ai ned counsel . 17  For  exampl e,  i n Uni t ed St at es v.  

                                                 
17 Even i f  t he case l aw wer e not  c l ear  and unwaver i ng on 

t hi s poi nt ,  we woul d be skept i cal  of  t he par amet er s of  t he 
const i t ut i onal  r i ght  t hat  Jones advocat es.   As t he St at e ar gues,  
Jones'  pr oposed const i t ut i onal  r i ght  t o subst i t ut e,  based on 
Wi s.  Admi n.  Code PD § 2. 04,  i s a r i ght  t o subst i t ut e onl y once,  
and i t  i s  gr ounded on a pr ovi s i on t hat  i s not  i nt er pr et ed 
consi st ent l y even by t he SPD' s own t r i al  and appel l at e 
di v i s i ons.   We al so not e t hat  Wi s.  St at .  § 977. 08 st at es:   

Appoi nt ment  of  counsel . ( 1)  I f  t he r epr esent at i ve or  
t he aut hor i t y f or  i ndi gency 
det er mi nat i ons .  .  .  r ef er s a case t o or  wi t hi n t he 
of f i ce of  t he st at e publ i c def ender  .  .  .  ,  t he st at e 
publ i c def ender  shal l  assi gn counsel  accor di ng t o 
subs.  ( 3)  and ( 4) .  I f  a def endant  makes a r equest  f or  
change of  at t or ney assi gnment ,  t he change of  at t or ney 
must  be appr oved by t he c i r cui t  cour t .  

( Emphasi s added. )   Jones cont ends t hat  t he c i r cui t  cour t  woul d 
st i l l  be r equi r ed t o appr ove change of  counsel  but  coul d deny 
r equest s onl y on t he same gr ounds i t  woul d do so f or  def endant s 
wi t h r et ai ned counsel .  

We agai n not e t hat  t he i nf or mat i on gi ven by t he SPD t o an 
i ndi gent  def endant  st at es t hat  appoi nt ment  of  a second at t or ney 
i s onl y " af t er  t he cour t  has gi ven per mi ssi on t o t he f i r st  
at t or ney t o wi t hdr aw .  .  .  . "   I n any event ,  i t  appear s t hat  one 
of  hi s pr i mar y r easons f or  conf l i c t  wi t h appoi nt ed counsel  was 
t hei r  di f f er i ng v i ews of  t he st r engt h of  hi s def ense case,  and 
counsel ' s pr edi ct i on——cor r ect ,  as i t  t ur ned out ——t hat  Jones 
woul d be convi ct ed and woul d not  pr evai l  on appeal .   
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Gonzal ez- Lopez,  548 U. S.  140 ( 2006) ,  t he Uni t ed St at es Supr eme 

Cour t  r ul ed t hat  a di st r i ct  cour t ' s  deni al  of  admi ssi on pr o hac 

vi ce based on a mi si nt er pr et at i on of  a r ul e of  conduct  

er r oneousl y depr i ved t he def endant  i n t hat  case of  hi s choi ce of  

counsel .  Al t hough t he gover nment  had ar gued t hat  a showi ng of  

pr ej udi ce was necessar y t o sust ai n a r ever sal  based on a Si xt h 

Amendment  c l ai m,  t he Cour t  hel d t hat  a choi ce- of - counsel  c l ai m 

does not  r equi r e a showi ng of  pr ej udi ce.   I nst ead,  i t  concl uded 

t hat  t he pr oper  r emedy was r ever sal  of  t he convi ct i on.   However ,  

t he Cour t  made i t  c l ear  t hat  " t he r i ght  t o counsel  of  choi ce 

does not  ext end t o def endant s who r equi r e counsel  t o be 

appoi nt ed f or  t hem. "   I d.  at  151.    

¶39 Si mi l ar l y,  i n Capl i n & Dr ysdal e,  Char t er ed v.  Uni t ed 

St at es,  491 U. S.  617,  624- 25 ( 1989) ,  t he Cour t  st at ed,  

What ever  t he f ul l  ext ent  of  t he Si xt h Amendment ' s 
pr ot ect i on of  one' s r i ght  t o r et ai n counsel  of  hi s 
choosi ng,  t hat  pr ot ect i on does not  go beyond ' t he 
i ndi v i dual ' s r i ght  t o spend hi s own money t o obt ai n 
t he advi ce and assi st ance of  .  .  .  counsel . '  

I d.  at  626.   I n t hat  case,  t he def endant ,  i ndi ct ed under  a 

f eder al  st at ut e t hat  aut hor i zed f or f ei t ur e of  asset s obt ai ned i n 

v i ol at i on of  dr ug l aws,  had ent er ed a pl ea agr eement  and agr eed 

t o f or f ei t  t he asset s.   That  f or f ei t ur e,  i n ef f ect ,  pr event ed 

t he def endant ' s r et ai ned counsel  f r om col l ect i ng i t s at t or ney 

f ees.   Def ense counsel  t hen sued,  chal l engi ng t he 

const i t ut i onal i t y of  t he f or f ei t ur e st at ut e on t he gr ounds t hat  

such a f or f ei t ur e depr i ved t he def endant  of  hi s Si xt h Amendment  

r i ght  t o sel ect  hi s pr ef er r ed counsel .   The Cour t  di sagr eed,  
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hol di ng t hat  t he Si xt h Amendment  r i ght  t o counsel  guar ant ees 

ef f ect i ve r epr esent at i on,  not  counsel  t hat  a def endant  cannot  

af f or d.   I d.   I t  al so hel d t hat  f or f ei t ed asset s wer e not  

r i ght l y t he def endant ' s i n t he f i r st  pl ace.   I d.    

¶40 Thi s cour t ,  l i kewi se,  has hel d t hat  i t  was er r or  f or  a 

c i r cui t  cour t  t o deny a def endant ' s r equest  f or  subst i t ut i on of  

r et ai ned counsel  f ol l owi ng t he convi ct i on f or  pur poses of  

r epr esent i ng t he def endant  at  sent enci ng.   However ,  whi l e so 

hol di ng,  t hi s cour t  not ed,  

Thi s cour t  has f r equent l y sai d t hat ,  except  i n cases 
of  i ndi gency,  a def endant  may have what ever  counsel  he 
chooses t o r et ai n and may r ef use t o accept  t he 
ser vi ces of  counsel  he does not  want .  .  .  .  When t her e 
i s no evi dence t hat  t he pr oposed counsel  i s  i nadequat e 
and when t her e i s no evi dence t hat  a change of  counsel  
i s  made f or  t he pur pose of  del ay,  i t  i s  an abuse of  
di scr et i on t o r ef use a r equest  f or  r et ai ned counsel  or  
f or  subst i t ut i on of  counsel .  

Mul kovi ch v.  St at e,  73 Wi s.  2d 464,  474,  243 N. W. 2d 198 ( 1976) .  

¶41 Jones cont ends t hat  t he cases f r om t hi s cour t  and t he 

Uni t ed St at e Supr eme Cour t  except i ng i ndi gent  def endant s f r om 

t he r i ght  t o counsel  of  choi ce ar e poor l y r easoned and do not  i n 

f act  mean t hat  a def endant  has no choi ce what soever  i n r egar d t o 

counsel .   Absent  any i ndi cat i on f r om t he Uni t ed St at es Supr eme 

Cour t  of  t he accur acy of  t hat  i nt er pr et at i on,  we ar e not  

pr epar ed t o const r ue i t s case l aw i n such a way.   To t he 

cont r ar y,  we bel i eve t hat  t hese cases accur at el y r epr esent  t he 

est abl i shed l aw on t hi s poi nt  and r ecogni ze t he adequacy of  t he 

const i t ut i onal  pr ot ect i ons al r eady i n pl ace as wel l  as t he 

r eal i t i es of  an over bur dened cr i mi nal  j ust i ce syst em.   Jones has 
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not  cont ended t hat  t he assi st ance he r ecei ved f r om hi s counsel  

was i nef f ect i ve.   We not e t hat  t he j ur y acqui t t ed hi m of  one 

ser i ous char ge and i nf er  f r om t hat  f act  and t he r emai nder  of  t he 

r ecor d t hat  t r i al  counsel  was adequat el y pr epar ed f or  t r i al .   

See Mor r i s v.  Sl appy,  461 U. S.  1,  12 ( 1983)  ( obser vi ng t hat  t he 

def ense at t or ney' s success i n get t i ng a hung j ur y on t he 

accused' s mor e ser i ous char ges necessar i l y  r ef l ect ed " f avor abl y 

on [ t he at t or ney' s]  r eadi ness f or  t r i al . " ) .   However ,  as an 

i ndi gent  def endant ,  he i s not  ent i t l ed t o be r epr esent ed by 

counsel  of  hi s choi ce.    

¶42 We t her ef or e f i nd t hat  t he deni al  of  t he r equest  f or  

subst i t ut i on di d not  v i ol at e Jones'  const i t ut i onal  r i ght s under  

ei t her  t he Uni t ed St at es or  Wi sconsi n const i t ut i ons,  and t he 

mot i on f or  a new t r i al  on t hose gr ounds was cor r ect l y deni ed.   

I V.   CONCLUSI ON 

¶43 The i ssues pr esent ed ar e f i r st ,  whet her  Jones i s 

ent i t l ed t o a new t r i al  on t he gr ounds t hat  t he c i r cui t  cour t  

wr ongl y deni ed hi s r equest  f or  subst i t ut i on of  counsel ,  and 

second,  whet her  he i s ent i t l ed t o a new t r i al  on t he gr ounds 

t hat  such a deni al  v i ol at es r i ght s guar ant eed by t he Wi sconsi n 

Const i t ut i on and t he Si xt h Amendment  t o t he Uni t ed St at es 

Const i t ut i on.  

¶44 We agr ee wi t h t he cour t  of  appeal s t hat  t he ci r cui t  

cour t ,  i n denyi ng Jones'  mot i on f or  a new t r i al ,  consi der ed t he 

r el evant  f act or s,  i ncl udi ng Jones'  st at ed r easons f or  want i ng 

new counsel  and hi s abi l i t y  t o r ead wr i t t en Engl i sh and t o 

speech r ead,  and appl i ed a pr oper  st andar d of  l aw as set  f or t h 
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i n Lomax.   Because t he ci r cui t  cour t  di d so and r eached a 

concl usi on t hat  a r easonabl e j udge coul d r each,  t her e was no 

er r oneous exer ci se of  di scr et i on i n denyi ng hi s r equest  f or  

subst i t ut i on of  counsel ,  and t her ef or e t he or der  denyi ng t he 

post - convi ct i on mot i on f or  a new t r i al  was pr oper .  

¶45 We r ej ect  as wel l  Jones'  ar gument  t hat  i ndi gent  

def endant s wi t h appoi nt ed counsel  have a r i ght ,  under  t he 

const i t ut i ons of  Wi sconsi n and t he Uni t ed St at es,  t o r ej ect  

appoi nt ed counsel  i n f avor  of  subst i t ut e counsel .   Jones has not  

c i t ed any case wher e a cour t  has so hel d,  and we ar e unawar e of  

any.   Of  cour se,  not hi ng bar s a def endant  f r om r equest i ng 

subst i t ut i on of  counsel ,  not hi ng bar s t he SPD f r om choosi ng t o 

make subst i t ut e counsel  avai l abl e,  and not hi ng bar s a cour t  f r om 

gr ant i ng such a r equest .   The quest i on i s whet her  a cour t  i s  

r equi r ed by t he Si xt h Amendment  t o t he Uni t ed St at es 

Const i t ut i on or  by Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n 

Const i t ut i on t o do so sol el y because a def endant  r equest s i t .   

Thi s cour t  and t he Uni t ed St at es Supr eme Cour t  have hel d t hat  i t  

does not .   As t he Sevent h Ci r cui t  Cour t  of  Appeal s put  i t ,  t he 

Si xt h Amendment  does not  guar ant ee " a f r i endl y and happy 

at t or ney- cl i ent  r el at i onshi p, " 18 but  r at her  ef f ect i ve assi st ance 

of  counsel .   Even i f  Jones was di ssat i sf i ed wi t h t he number  of  

l et t er s and vi s i t s f r om hi s counsel ,  and t ook of f ense at  

counsel ' s assessment  of  t he st r engt h of  t he case,  i t  i s  evi dent  

f r om t he r ecor d t hat  counsel  v i s i t ed Jones,  wr ot e hi m l et t er s,  

                                                 
18 Mut uc,  349 F. 3d at  934.  
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conveyed pl ea of f er s,  r evi ewed di scover y wi t h hi m and di scussed 

wi t h hi m dur i ng t r i al  mat t er s such as t he def endant ' s deci s i on 

about  whet her  t o t est i f y.   I t  i s  c l ear  t hat  t he t wo communi cat ed 

and t hat  an adequat e def ense was pr esent ed.   Ther e was t her ef or e 

no vi ol at i on of  Jones'  r i ght  t o counsel  under  t he Si xt h 

Amendment  t o t he Uni t ed St at es Const i t ut i on and under  t he 

Wi sconsi n Const i t ut i on,  and t he ci r cui t  cour t  pr oper l y deni ed 

Jones'  mot i on f or  a new t r i al  on t hat  basi s.  

¶46 Accor di ngl y,  we af f i r m t he cour t  of  appeal s deci s i on 

af f i r mi ng t he deni al  of  Jones'  mot i on f or  a new t r i al .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s af f i r med.  
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¶47 ANN WALSH BRADLEY,  J.    (concurring).  I n Uni t ed 

St at es v.  Gonzal ez- Lopez, 1 by a 5- 4 vot e,  t he Uni t ed St at es 

Supr eme Cour t  unear t hed a her et of or e unr ecogni zed const i t ut i onal  

r i ght  t o choi ce of  counsel .   I t  i s  a qual i f i ed r i ght ,  however .   

I t  i s  enj oyed onl y by def endant s wi t h suf f i c i ent  money t o hi r e 

an at t or ney.   

¶48 I  wr i t e separ at el y t o al er t  par t i es and cour t s t o t hi s 

s i gni f i cant  change i n t he l aw,  i n par t  because t he vi ol at i on of  

t hi s r i ght  car r i es wi t h i t  t he st ar k consequence of  aut omat i c 

r ever sal  of  convi ct i on.   I  al so wr i t e separ at el y because I  am 

t r oubl ed t hat  t he Cour t  has r ecogni zed a new const i t ut i onal  

r i ght  t hat  appl i es onl y t o def endant s of  means.   The 

asymmet r i cal  ass i gnment  of  const i t ut i onal  r i ght s  based on weal t h 

i s di f f i cul t  t o r econci l e wi t h t r adi t i onal  concept s of  equal  

j ust i ce under  t he l aw.  

¶49 Accor di ngl y,  al t hough I  agr ee wi t h t he maj or i t y t hat  

t he c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s di scr et i on 

and t hat  Jones has not  est abl i shed a Si xt h Amendment  v i ol at i on 

her e,  I  r espect f ul l y concur .    

I  

¶50 Uni t ed St at es v.  Gonzal ez- Lopez mar ks a maj or  

doct r i nal  change of  di r ect i on i n t he Cour t ' s  Si xt h Amendment  

r i ght  t o counsel  j ur i spr udence.   Pr evi ousl y i n Wheat  v.  Uni t ed 

St at es,  486 U. S.  153,  159 ( 1988) ,  t he Cour t  expl ai ned t hat  t he 

Si xt h Amendment  guar ant ee of  a f ai r  t r i al  was t he basi s f or  bot h 

                                                 
1 Uni t ed St at es v.  Gonzal ez- Lopez,  548 U. S.  140 ( 2006) .  
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t he r i ght  t o ef f ect i ve counsel  and t he r i ght  t o counsel  of  

choi ce. 2  I n Gonzal ez- Lopez,  t he Cour t  br eat hed new l i f e i nt o t he 

r i ght  t o counsel  of  choi ce f or  t hose who can af f or d t o r et ai n an 

at t or ney by gi v i ng t he r i ght  i t s  own separ at e pl ace wi t hi n t he 

Si xt h Amendment .   No l onger  does t he r i ght  t o counsel  of  choi ce 

f or  def endant s wi t h means emanat e f r om t he Si xt h Amendment  

guar ant ee of  a f ai r  t r i al .  

¶51 The Gonzal ez- Lopez Cour t  expl ai ned t hat  t he Si xt h 

Amendment  i s now t o be i nt er pr et ed as pr ovi di ng t wo separ at e and 

i ndependent  guar ant ees——t he r i ght  t o ef f ect i ve counsel  t o ensur e 

a f ai r  t r i al  and t he r i ght  t o counsel  of  choi ce f or  def endant s 

of  means.   The r i ght  t o ef f ect i ve counsel  i s  enj oyed by al l  

def endant s,  r egar dl ess of  f i nanc i al  st at us.   I f  a def endant  can 

demonst r at e t hat  ei t her  r et ai ned or  appoi nt ed counsel  was 

i nef f ect i ve under  t he t est  set  f or t h i n St r i ckl and v.  

Washi ngt on,  466 U. S.  668 ( 1984) ,  t hen t he Si xt h Amendment  r i ght  

t o ef f ect i ve counsel  has been vi ol at ed and t he def endant  i s 

ent i t l ed t o a new t r i al .     

¶52 I n descr i bi ng t he i ndependent  r i ght  t o counsel  of  

choi ce f or  t hose def endant s who can af f or d t o r et ai n an 

at t or ney,  t he Cour t  st at ed t hat  t hi s r i ght  commands not  onl y 

" t hat  a t r i al  be f ai r ,  but  t hat  a par t i cul ar  guar ant ee of  

f ai r ness be pr ovi ded——t o wi t ,  t hat  t he accused be def ended by 

                                                 
2 " " [ W] hi l e t he r i ght  t o sel ect  and be r epr esent ed by one' s 

pr ef er r ed at t or ney i s compr ehended by t he Si xt h Amendment ,  t he 
essent i al  ai m of  t he Amendment  i s t o guar ant ee an ef f ect i ve 
advocat e f or  each cr i mi nal  def endant  r at her  t han t o ensur e t hat  
a def endant  wi l l  i nexor abl y be r epr esent ed by t he l awyer  whom he 
pr ef er s. "   Wheat  v.  Uni t ed St at es,  486 U. S.  153,  159 ( 1988) .    
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t he counsel  he bel i eves t o be best . "   548 U. S.  at  146.   I f  a 

def endant  i s er r oneousl y deni ed t he r i ght  t o r epr esent at i on by 

t he at t or ney " he bel i eves t o be best , "  hi s const i t ut i onal  r i ght s 

have been vi ol at ed.    

¶53 Er r oneous deni al  of  t he new and i ndependent  r i ght  t o 

counsel  of  choi ce i s consi der ed " st r uct ur al  er r or . "   I d.  at  148-

49.   Thi s means t hat  i t  mat t er s not  whet her  t he def endant ' s 

second- choi ce counsel  was i n f act  ef f ect i ve or  whet her  t he 

def endant ' s f i r st - choi ce counsel  woul d have per f or med any 

bet t er .   Thus,  " i t  i s  unnecessar y t o conduct  an i nef f ect i veness 

or  pr ej udi ce i nqui r y t o est abl i sh a Si xt h Amendment  v i ol at i on. "   

I d.  at  148.   Whenever  t he def endant ' s choi ce has been wr ongf ul l y 

deni ed,  t he def endant  i s ent i t l ed t o a new t r i al .   I d.  at  150.  

¶54 Ther e i s a l ot  on t he l i ne when a c i r cui t  cour t  i s  

asked t o r ul e on a def endant ' s r equest  f or  subst i t ut e counsel .   

Yet ,  Gonzal ez- Lopez l eaves unanswer ed many i mpor t ant  quest i ons,  

maki ng t he ci r cui t  cour t ' s  exer ci se of  di scr et i on di f f i cul t .   

The consequence of  an er r oneous ci r cui t  cour t  deci s i on i s st ar k.    

¶55 I n some cases,  a c i r cui t  cour t  wi l l  appr opr i at el y deny 

a def endant ' s r equest .   The Gonzal ez- Lopez Cour t  expl ai ned t hat  

" t he r i ght  t o counsel  of  choi ce i s c i r cumscr i bed i n sever al  

i mpor t ant  r espect s, "  and not hi ng i n t he deci s i on " cast s any 

doubt  or  pl aces any qual i f i cat i on upon [ pr evi ous deci s i ons]  t hat  

l i mi t  t he r i ght  t o counsel  of  choi ce[ . ] "   I d.  at  144,  151.   For  

i nst ance,  a def endant  may not  i nsi st  on r epr esent at i on by a 

per son who i s not  a member  of  t he bar  or  by an at t or ney who has 

a conf l i c t  of  i nt er est .   I d.  at  151- 52.    
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¶56 Gonzal ez- Lopez al so appear s t o r ecogni ze " a t r i al  

cour t ' s  wi de l at i t ude i n bal anci ng t he r i ght  t o counsel  of  

choi ce agai nst  t he needs of  f ai r ness and agai nst  t he demands of  

i t s  cal endar . "   I d.  at  152.   However ,  t he deci s i on pr ovi des 

l i t t l e gui dance on how cour t s  shoul d bal ance a def endant ' s 

const i t ut i onal  r i ght  wi t h t he demands of  i t s  cal endar .   I t  i s  

uncl ear  what  magni t ude of  a schedul i ng i nconveni ence wi l l  

count er bal ance a def endant ' s const i t ut i onal  r i ght  t o counsel  of  

choi ce.    

¶57 Addi t i onal  unanswer ed quest i ons r el at e t o how t he 

Gonzal ez- Lopez opi ni on wi l l  be appl i ed t o def endant s wi t h 

appoi nt ed counsel 3 who never t hel ess pay f or  t hei r  r epr esent at i on.   

Si nce t he mi d- 1990s,  t he l egi s l at ur e has r equi r ed t he st at e 

publ i c def ender  t o seek r ei mbur sement  f or  ser vi ces pr ovi ded t o 

i ndi gent  c l i ent s .   Lol a Vel ázquez- Agui l ú,  Not  Poor  Enough:  Why 

Wi sconsi n' s Syst em f or  Pr ovi di ng I ndi gent  Def ense I s Fai l i ng,  

2006 Wi s.  L.  Rev.  193,  212 ( 2006)  ( c i t i ng Wi s.  St at .  

§ 977. 06( 1) ( d) ;  Wi s.  Admi n.  Code PD § 6. 01) .   One met hod of  

r ei mbur sement  al l ows t he cl i ent  t o el ect  t o pay a one- t i me 

                                                 
3 Ther e ar e t wo cat egor i es of  i ndi gent  def endant s:  t hose who 

ar e st at ut or i l y  i ndi gent  and t hose who ar e const i t ut i onal l y 
i ndi gent .   Member s of  t he f or mer  cat egor y ar e ent i t l ed t o publ i c 
def ender  r epr esent at i on based on l egi s l at i ve cr i t er i a.   Member s 
of  t he l at t er  cat egor y,  al t hough not  meet i ng t he publ i c def ender  
cr i t er i a,  ar e never t hel ess ent i t l ed t o r epr esent at i on under  
Gi deon v.  Wai nwr i ght ,  372 U. S.  335 ( 1963) .   See St at e v.  Dean,  
163 Wi s.  2d 503,  512- 13,  471 N. W. 2d 310 ( 1991)  ( concl udi ng t hat  
t he cr eat i on of  t he publ i c def ender  di d not  abr ogat e t he c i r cui t  
cour t ' s  dut y t o appoi nt  counsel  wher e t he publ i c def ender  has 
decl i ned t o act  but  appoi nt ment  of  counsel  i s  const i t ut i onal l y 
r equi r ed) .  
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r educed amount  wi t hi n s i xt y days of  t he appoi nt ment  of  counsel .   

I d.  at  213 ( c i t i ng Wi s.  Admi n.  Code PD §§ 6. 01,  6. 02) .    

¶58 I n count i es al l  over  t hi s st at e,  c i r cui t  cour t s 

appoi nt  counsel  f or  const i t ut i onal l y i ndi gent  def endant s who do 

not  meet  t he publ i c def ender  appoi nt ment  gui del i nes.   Gener al l y 

when ci r cui t  cour t s appoi nt  such counsel ,  t he def endant  i s  

r equi r ed t o r ei mbur se t he count y on a payment  schedul e.    

¶59 How does t he r ei mbur sement  af f ect ,  i f  at  al l ,  t he 

Gonzal ez- Lopez r i ght  t o counsel  of  choi ce?  I f  i t  does not  

af f ect  t he i ni t i al  choi ce,  does i t  af f ect  t he r i ght  t o cont i nue 

an ongoi ng at t or ney- cl i ent  r el at i onshi p?4 

¶60 I  f ear  t hat  t he Gonzal ez- Lopez deci s i on wi l l  occupy 

cour t s f or  year s as t hey at t empt  t o i nt er pr et  and appl y i t s 

newl y cont our ed const i t ut i onal  r i ght .   Gi ven t he unchar t ed 

cour se,  c i r cui t  cour t s shoul d st udy t he t eachi ngs of  Gonzal ez-

Lopez when deci di ng whet her  t o gr ant  a r equest  f or  subst i t ut e 

counsel .   The st ar k consequence of  aut omat i c r ever sal  of  

convi ct i on demands a car ef ul  exer ci se of  di scr et i on.     

                                                 
4 One comment at or  advances t hat  t he r epayment  obl i gat i ons 

" when consi der ed i n l i ght  of  t he const i t ut i onal  val ues 
under l y i ng t he r i ght  t o r et ai n counsel  of  choi ce,  mi l i t at e i n 
f avor  of  r ecogni z i ng a l i mi t ed r i ght  of  i ndi gent  cr i mi nal  
def endant s t o sel ect  whi ch at t or ney i s assi gned t o def end t hem. "   
Wayne D.  Hol l y,  Ret hi nki ng t he Si xt h Amendment  f or  t he I ndi gent  
Cr i mi nal  Def endant :  Do Rei mbur sement  St at ut es Suppor t  
Recogni t i on of  a Ri ght  t o Counsel  of  Choi ce f or  t he I ndi gent ?,  
64 Br ook.  L.  Rev.  181,  183 ( 1998) .   Anot her  suggest s t hat  i t  may 
not  af f ect  t he i ni t i al  r i ght  t o choose,  but  shoul d af f ect  t he 
r i ght  t o cont i nue t he exi st i ng at t or ney- cl i ent  r el at i onshi p.   
Janet  C.  Hoef f el ,  Towar d A Mor e Robust  Ri ght  t o Counsel  of  
Choi ce,  44 San Di ego L.  Rev.  525,  549 ( 2007) .  
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I I  

¶61 The Gonzal ez- Lopez Cour t  bl unt l y expl ai ned t hat  " t he 

r i ght  t o counsel  of  choi ce does not  ext end t o def endant s who 

r equi r e counsel  t o be appoi nt ed f or  t hem. "   548 U. S.  at  151.   

Ther ef or e,  under  Gonzal ez- Lopez,  some def endant s enj oy t wo Si xt h 

Amendment  r i ght s r el at i ng t o t he assi st ance of  counsel ,  and 

ot her  def endant s who ar e i ndi gent  enj oy onl y  one of  t hese 

r i ght s.   Because t he r i ght  t o counsel  of  choi ce does not  appl y  

t o an ent i r e c l ass of  def endant s,  Gonzal ez- Lopez i s di f f i cul t  t o 

r econci l e wi t h t he Amer i can i deal  of  equal  j ust i ce under  l aw.   

¶62 I t  i s  par t i cul ar l y t r oubl i ng f or  Wi sconsi n cour t s t o 

be bound t o a hol di ng t hat  pl aces a cr edi t  check on t he 

const i t ut i onal  r i ght  t o counsel  of  choi ce.   Wi sconsi n was at  t he 

f or ef r ont  of  r ecogni z i ng t he i mpor t ance of  guar ant eei ng al l  

cr i mi nal  def endant s access t o counsel ——r egar dl ess of  t hei r  

weal t h.  

¶63 I n 1859,  mor e t han one hundr ed year s bef or e t he Uni t ed 

St at es Supr eme Cour t  made a s i mi l ar  pr onouncement  i n Gi deon v.  

Wai nwr i ght ,  372 U. S.  335 ( 1963) ,  t he Wi sconsi n Supr eme Cour t  

hel d t hat  i ndi gent  def endant s wer e ent i t l ed t o counsel  f ur ni shed 

at  gover nment  expense.   I n Car pent er  v.  Count y of  Dane,  9 Wi s.  

249,  251 ( 1859) ,  Just i ce Col e emphasi zed t hat  i t  woul d be a 

" mocker y"  of  our  " const i t ut i onal  guar ant i es"  t o deny " pauper s"  

t he r i ght  t o counsel  enj oyed by ot her s:    

[ I t  woul d be]  l i ke mocker y t o secur e t o a pauper  t hese 
sol emn const i t ut i onal  guar ant i es f or  a f ai r  and f ul l  
t r i al  of  t he mat t er s wi t h whi ch he was char ged,  and 
yet  t o say t o hi m when on t r i al ,  t hat  he must  empl oy 
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hi s own counsel  who coul d al one r ender  t hese 
guar ant i es of  any r eal  per manent  val ue t o hi m.    

I d.  

¶64 The Si xt h Amendment  guar ant ees a var i et y of  r i ght s " i n 

al l  cr i mi nal  pr oceedi ngs"  i ncl udi ng t he r i ght  t o a publ i c t r i al ,  

t he r i ght  of  an unbi ased j ur y,  and t he r i ght  " t o have t he 

assi st ance of  counsel . "   No one woul d ser i ous l y suggest  t hat  

onl y def endant s of  means have a r i ght  t o a publ i c t r i al ,  or  onl y 

t hose who have suf f i c i ent  money have t he r i ght  t o an unbi ased 

j ur y.   Yet ,  t he Gonzal ez- Lopez Cour t  sel ect ed t he r i ght  t o 

assi st ance of  counsel  of  choi ce and made i t  cont i ngent  upon 

f i nanci al  st at us.      

¶65 I n addi t i on t o r ecogni z i ng a const i t ut i onal  r i ght  f or  

one cl ass of  def endant s and not  f or  anot her ,  t he r emedy adopt ed 

i n Gonzal ez- Lopez f ur t her  wi dens t he gul f  bet ween i ndi gent  

def endant s and t hose who can af f or d t o r et ai n an at t or ney.   To 

be ent i t l ed t o a new t r i al ,  i ndi gent  def endant s must  demonst r at e 

t hat  t hei r  appoi nt ed counsel ' s per f or mance was i nef f ect i ve——a 

si gni f i cant  hur dl e t o over come.   

¶66 Thi s cour t  has expl ai ned t hat  an at t or ney' s 

per f or mance " need not  be per f ect ,  nor  even ver y good,  t o be 

const i t ut i onal l y adequat e. "   See,  e. g. ,  St at e v.  Car t er ,  2010 WI  

40,  ¶22,  __ Wi s.  2d __,  782 N. W. 2d 695.   When eval uat i ng 

ef f ect i veness,  t he cour t  appl i es " a heavy measur e of  def er ence 

t o counsel ' s j udgment s. "   I d. ,  ¶23.   Even i f  t he def endant  

successf ul l y demonst r at es t hat  counsel ' s per f or mance was 

def i c i ent ,  t he def endant  must  al so demonst r at e a r easonabl e 
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pr obabi l i t y  t hat  t he def i c i ent  per f or mance had an adver se ef f ect  

on t he out come of  t he pr oceedi ng.   I d. ,  ¶37.    

¶67 By cont r ast ,  def endant s who can af f or d t o r et ai n an 

at t or ney need not  make such a showi ng i f  t hey wer e deni ed 

r epr esent at i on by t hei r  at t or ney of  choi ce.   Rat her ,  t hose 

def endant s need t o show onl y t hat  t he cour t  shoul d not  have 

deni ed r epr esent at i on by counsel  of  choi ce,  and a new t r i al  i s  

aut omat i c.   

¶68 Thi s case demonst r at es t he di spar at e t r eat ment  of  r i ch 

and poor  def endant s.   Jones'  at t or ney asked t o wi t hdr aw f r om t he 

case so t hat  a new at t or ney coul d be appoi nt ed.   That  mot i on was 

deni ed.   I f  Jones had t he r esour ces t o r et ai n an at t or ney,  t he 

c i r cui t  cour t ' s  deni al  of  t he mot i on f our  mont hs i n advance of  

t r i al  woul d l i kel y be consi der ed st r uct ur al  er r or ,  and a new 

t r i al  woul d be gr ant ed.   However ,  because Jones was dependent  

upon t he of f i ce of  t he st at e publ i c def ender  f or  r epr esent at i on,  

he had no r i ght  t o counsel  of  choi ce,  and he has no r ecour se 

unl ess he can show t hat  hi s appoi nt ed at t or ney' s per f or mance was 

i nef f ect i ve.   

¶69 I  cannot  r econci l e,  under  our  syst em of  equal  j ust i ce,  

t hat  a const i t ut i onal  r i ght  v i ewed as so r obust  t hat  i t s  

v i ol at i on amount s t o st r uct ur al  er r or  can be cont i ngent  upon a 

cr edi t  check.   Never t hel ess,  t hi s concur r ence shoul d not  be 

vi ewed as advocat i ng an unbr i dl ed ext ensi on of  t hat  r i ght .   

Pr ovi di ng i ndi gent  def endant s wi t h unf et t er ed choi ce of  counsel  

woul d i mpose i mpossi bl e admi ni st r at i ve bur dens on t he of f i ce of  

t he st at e publ i c  def ender  and on ci r cui t  cour t s.   I  bel i eve t hat  
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t he Cour t  was cor r ect  i n Wheat  when i t  expl ai ned t hat  " t he 

essent i al  ai m of  t he [ Si xt h]  Amendment  i s t o guar ant ee an 

ef f ect i ve advocat e f or  each cr i mi nal  def endant  r at her  t han t o 

ensur e t hat  a def endant  wi l l  i nexor abl y be r epr esent ed by t he 

l awyer  whom he pr ef er s. "   486 U. S.  at  159.   

¶70 For  t he r easons set  f or t h above,  I  r espect f ul l y 

concur .    

¶71 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s concur r ence.    
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