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REVI EW of a decision of the Court of Appeals. Affirned.

11 N. PATRI CK CROCKS, J. This is a review of an
unpubl i shed opinion of the court of appeals affirmng a judgnent
and order of the circuit court for MIwaukee County. Dw ght
A en Jones appeals from his judgnent of conviction and an order
denying his post-conviction notion seeking a new trial. He
seeks a new trial on the grounds that the circuit court erred
when it denied his request to substitute counsel. He contends
that the denial was error because the circuit court should have
given nore weight to the tineliness of his request—nade nore
than three nonths before trial—and should have bal anced that

with the conflict he had with trial counsel. He clains that the
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dispute related partly to his severe hearing inpairnent. He
also argues that the Sixth Amendnent to the United States
Constitution and Article I, Section 7 of the Wsconsin
Constitution give himthe right to reject his appointed counsel
and, because substitute counsel was available through the Ofice
of the State Public Defender (SPD), to have a second attorney
appoi nt ed. H's basis for the constitutional claimis that the
United States Suprenme Court and this court have both upheld,
though on slightly different constitutional grounds,! a
defendant's right to retained counsel of choice; he contends
that such a right should be applied to indigent defendants to
the extent possible and would require a court to grant his
request for substitution of counsel.

12 The issues we address are first, whether Jones is
entitled to a new trial on the grounds that the circuit court
wongly denied his request for substitution of counsel, and
second, whether he is entitled to a new trial on the grounds

that such a denial violates rights guaranteed by the Wsconsin

YIn United States v. Conzal ez-Lopez, 548 U.S. 140, 146
(2006), the United States Suprene Court discusses "the Sixth

Amendnent right to counsel of choice[] .. . [which] comands
. . . that the accused be defended by the counsel he believes
to be best." In Mul kovich v. State, 73 Ws. 2d 464, 474, 243

N.W2d 198, (1976), this court stated that denial of "the right
to be represented by counsel of one's own choosing” is a denial

of due process. In both cases, the courts explicitly limted
the right to defendants with retained rather than appointed
counsel . Gonzal ez-Lopez, 548 U S. at 151, and Ml kovich, 73

Ws. 2d at 475.
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Constitution and the Sixth Amendnent to the United States
Consti tution.

13 We agree with the court of appeals that the circuit
court, in denying Jones' notion for a new trial, considered the
rel evant factors, including Jones' stated reasons for wanting
new counsel and his ability to read witten English and to
speech read,? and applied a proper standard of law as set forth

in State v. Lonax.® Because the circuit court did so and reached

a conclusion that a reasonable judge could reach, there was no
erroneous exercise of discretion in denying his request for
substitution of counsel, and therefore the order denying the

post-conviction notion for a new trial was proper.*

2 An education professor who testified on Jones' behalf at
the retrospective evidentiary hearing stated that "speech
reading” and "lip reading”" refer to the sane process; however,
"speech r eadi ng" is currently t he term preferred by
professionals because it recogni zes that readi ng visual
communi cation cues involves nore than just |ooking at a
speaker's |ips.

3 State v. Lomax, 146 Ws. 2d 356, 432 N.W2d 89 (1988)
(setting forth factors for a court's consideration when it is
deci ding whether to grant a defendant's request for substitution
of counsel and holding that a retrospective hearing to ascertain
whether a new trial is required is the appropriate renmedy where
it cannot be determned on the available record that the circuit
court appropriately exercised its discretion in denying such a
request).

“In order to avoid any confusion, we note that the
Honorable Elsa C. Lanelas presided over pretrial and trial
proceedings as well as a post-conviction notion seeking a new
trial, which was denied wthout an evidentiary hearing. The
Honor abl e Dennis P. Mroney presided over the proceedings after
remand fromthe court of appeals for an evidentiary hearing.
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14 W reject as well Jones' argunent that i ndigent
defendants wth appointed counsel have a right, under the
constitutions of Wsconsin and the United States, to reject
appoi nted counsel in favor of substitute counsel. Jones has not
cited any case where a court has so held, and we are unaware of
any. O course, nothing bars a defendant from requesting
substitution of counsel, nothing bars the SPD from choosing to
make substitute counsel available, and nothing bars a court from
granting such a request. The question is whether a court is
required by the Sixth Anmendnent to the United States
Constitution or by Article I, Section 7 of +the Wsconsin
Constitution to do so solely because a defendant requests it.
This court and the United States Suprene Court have held that it
is not. As the Seventh Circuit Court of Appeals put it, the
Sixth Amendnent does not guarantee "a friendly and happy
attorney-client relationship,"® but rather effective assistance
of counsel. Even if Jones was dissatisfied with the nunber of
letters and visits from his counsel, and took offense at
counsel's assessnent of the strength of the case, it is evident
from the record that counsel visited Jones, wote him letters,
conveyed plea offers, reviewed discovery with him and discussed
with himduring trial matters such as the defendant's decision
about whether to testify. It is clear that the two communi cated
and that an adequate defense was presented. There was therefore

no violation of Jones' right to counsel under the Sixth

® United States v. Mituc, 349 F.3d 930, 934 (7th G r. 2003).

4
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Amendnent to the United States Constitution and wunder the
W sconsin Constitution, and the circuit court properly denied
Jones' notion for a new trial on that basis.

15 Accordingly, we affirm the court of appeals decision
affirmng the denial of Jones' notion for a newtrial.

| .  PROCEDURAL HI STORY

16 We Dbegin by briefly setting forth the procedural
history of this case. A jury found Jones qguilty of seven
charges related to car thefts and break-ins. Jones filed a
post-conviction notion for a new trial, which the circuit court
deni ed. Jones appealed his judgnent of conviction and the
denial of the post-conviction notion. The court of appeals
reversed the circuit court's order denying the notion for a new
trial and remanded for an evidentiary hearing on Jones'
contentions. Followng remand, the circuit court held a two-day
evidentiary hearing and then denied the notion for a new trial.
Jones again appealed the judgnent of conviction and the denial
of the post-conviction notion. The court of appeals affirned
bot h. Jones then petitioned this court for review, and we
granted his petition.

1. BACKGROUND

17 In early spring of 2005, there was a rash of break-ins
and car thefts in a parking structure on MI|waukee's east side.
One of the stolen vehicles was l|later located on a Ml waukee
street, and officers conducting surveillance saw Jones wal k up
to the car, start it, and drive off in it. They followed him
until he parked and got out of the car. Pol i ce observed that

5
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the car's steering colum was peeled, so that it could be
started wthout a key. Oficers then approached Jones, who ran.
They chased Jones for three bl ocks, found himunder a porch, and
arrested him A security guard who had w tnessed one of the
break-ins identified Jones as the person who took the vehicle.
Security canera footage of two of the thefts showed a man whom
the security guard identified as Jones stealing a radio from a
car on one occasion and stealing a car on another. Jones was
charged in My 2005 with theft, crimnal danmage to property,
obstruction, entry into a |ocked vehicle, operating after
revocation, and operating a vehicle without the owner's consent.
Al'l counts were subject to the habitual crimnality enhancer.

18 Jones was indigent, and the SPD appointed counsel to

represent him As the court of appeal s noted,

According to Jones, he has no hearing in his right
ear, and he has twenty-five percent hearing in his
| eft ear. He wears hearing aids that do not allow him
to hear normally. He knows sign |anguage, he can read
lips, and he can speak al oud in English.

State v. Jones (Jones I11), No. 2008AP2432-CR, unpublished slip

op., 4 (Ws. C. App. Aug. 4, 2009). Jones' hearing aids were
broken on the day of his arrest and he did not have working
hearing aids during the pendency of this case. Counsel
appointed to represent Jones did not know sign |anguage. It is
not disputed that besides appearing at status hearings where
Jones was not present, counsel nmet with Jones on May 10, 2005,
before the prelimnary hearing; on August 19, 2005; on Cctober

17, 2005; and on January 26, 2006. Counsel also sent Jones
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detailed letters on the status of the case on August 16, August
30, and Cctober 13, 2005. At the prelinminary hearing,® when the
court was unable to procure an interpreter for Jones, the court
gave Jones the choice of adjourning the hearing or proceeding
with "real-time reporting,”" which allows the court reporter to
transcribe the proceedings in such a way that the words appear
on a screen as they are spoken. Jones' counsel inforned the

court,

| did discuss both options with him Hi s desire is to

proceed today. He indicates to me that he has
attended the School for the Deaf in Delavan and
conpleted a high school degree . . . in the WMS

program for the deaf, so—and he has no problem
readi ng as long as he doesn't have to go too fast.

The prelimnary hearing proceeded and Jones was bound over for
trial. The trial was adjourned once to Cctober 17, 2005, and
then again to February 6, 2006; the adjournnments were necessary
because the interpreters were unavailable, and Jones did not
request either adjournment.

19 Wil e the case was pending, the circuit court received
two letters from Jones conpl aining about his appointed counsel
The letters to the court, dated October 17, 2005, and October

30, 2005, asked that his appointed attorney be permtted to

® The prelimnary hearing was held before M I|waukee County
Court Comm ssioner Barry C. Sl agle.
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withdraw,’ giving the following reasons: the attorney was not
acting in Jones' best interest, the attorney had not been
truthful, the attorney had visited Jones only once during the
six nonths he had been in custody, and sone of Jones' letters to
the attorney had not been answered.?

10 After receiving a notion to wthdraw from Jones'
counsel on Cctober 26, 2005, the circuit court, Judge Elsa C
Lanel as presiding, held a notion hearing. Prior to the hearing,
the record reflects that the court questioned how the
interpreters, who were there to assist Jones by signing for him

would work in the hearing.® The circuit court then conmented that

" Though Jones did not expressly state it in his letters to
the court, he stated in a letter to counsel on Septenber 26,
2005, that he was going to "wite to Judge Lanelas asking her
for a new attorney." There is no contention in this case, and
no indication in the record, that Jones sought to proceed pro
se.

8 The Cctober 17, 2005, letter from Jones said counsel had
"never [responded] to any of theni; the Cctober 30, 2005, letter
from Jones said counsel had "only [responded] to ne 2-time[s]."
The record contains copies of letters from counsel to Jones
dated August 16, August 30, and Cctober 13, 2005; those letters
detailed the plea offer, updated Jones on the trial date, and
expl ai ned when counsel would conme to neet wth Jones. The
Cctober 13, 2005, letter from counsel explains that the
M | waukee Secure Detention Facility (MSDF) staff had cancelled
the visit scheduled for Septenber 7 and that another visit had
been schedul ed for October 17.

® There were two interpreters: a hearing interpreter who

interpreted the spoken word into literal signed English, and a
deaf interpreter who then interpreted the signed English into
Anmerican Sign Language (ASL) for Jones. A publication of the
Nati onal Consortium of Interpreter Education Centers explains
the need in some circunstances for such a two-interpreter team
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Jones' <counsel had told the court "that at least in close

proximty he's comunicated wth the defendant wthout any

interpreter whatsoever." Jones asserted immediately, through
signing, "I believe that we did struggle. | think | need an
interpreter with ny attorney." From the ~circuit court's

response, the court apparently took the comrent to nean, given

the context of the discussion, that Jones was referring to

A significant portion of the deaf population is best
served by the provision of a deaf-hearing interpreting
team accomodation . . . [T]he deaf - heari ng
interpreting team consists  of one deaf court
interpreter and one court interpreter who can hear who
work together in the transfer of neaning between
. . . spoken English and Anmerican Sign Language
("ASL")

: [Many court interpreters who can hear and sign
are not fluent in ASL. Courts assune that because a
court interpreter can sign, the court interpreter can
also interpret in a manner that is understandable to

t he deaf [itigant. However, many certified
interpreters who can hear are not fluent in ASL, have
insufficient exposure to legal settings and wll not
have the know edge or the linguistic skill required to
satisfy the oath to interpret the proceedings

accurately. The deaf interpreter ensures that the
court interpreter is able to achieve the |evel of
accuracy required in | egal settings.

Carla M Mathers, Nat'l Consortium of Interpreter Educ.
Ctrs., Deaf Interpreters in Court: An Accommobdation That Is
More Than Reasonable 6-7 (Mar, 2009). According to the

publication, interpreting teans are beneficial for deaf
people with additional comunication needs such as those
for whom English is a second |anguage. ld. at 8-09. The

record in this case indicates the interpreting team chose
to err on the side of caution, because it had not been
possible to determ ne in advance of the notion hearing what
type of interpreting services Jones needed.
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having an interpreter with him and his attorney at the defense

table. The court responded, "I'm not disputing that he nay need
an interpreter for court. |I'mwondering if this additional step
of the deaf interpreter is necessary." The hearing then

proceeded with both interpreters, and Jones comunicated wth
the court both directly and through the interpreter, wth a
conbi nation of signing and speaking aloud. He told the court at
one point, "I am functioning well, understanding through using
the interpreters; but I will probably speak using ny own voice."
11 At the hearing, Jones' counsel detailed his work on
the case so far, including his appearance at the prelimnary
hearing on May 10, a neeting on August 19, 2005 that |asted
between four and five hours, during which Jones and counsel had
reviewed discovery "exhaustively,”™ and a one-and-a-half hour
meeting on October 17, 2005. Jones' counsel noted that he had
filed the notion to wthdraw and had requested a quick hearing
"because M. Jones did not want to inpair his February 6th trial
date by switching attorneys if the court grants that request."”
12 When it was Jones' turn to speak, the circuit court
asked him directly, "Wy do you want another |awer?" He
responded with the follow ng reasons: counsel was not | ooking
out for Jones' "best interests”; counsel had nmet with Jones only
one time in seven nonths; counsel never wote letters back in
response; Jones had "too nmany di sagreenents” with counsel; Jones
did not "feel confortable with him and did not trust him the

four-hour neeting counsel had nentioned was not "a good

10
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nmeeting"; and finally Jones suspected that counsel was "working
with the D.A"

13 The circuit court denied counsel's notion to wthdraw
on the grounds that the court "[had not] heard a reason to
permt [counsel] to withdraw," and that there was no indication
t hat Jones was being deprived of his Sixth Amendnent rights.

114 Jones discussed his dissatisfaction with counsel wth
the court yet again at the beginning of trial. As the circuit
court was reviewing the arrangenents nmade for interpreters'
services, the court asked counsel if he was "satisfied with this
degree of interpretation.” The attorney said that he was. The
court then asked Jones if he was satisfied, and Jones answered
that he was not. The court asked why not. Jones replied that
he did not "feel confortable" with counsel, because counsel was
trying to "force" himto accept the plea. After clarifying that
the issue being addressed was the sufficiency of the sign
| anguage interpreters (with which Jones said he was satisfied),
the court returned to the question of counsel. The court said,
"All right. Now you're not happy with your lawer; is that what

you started to tell nme?" Jones said, "Yes," and then added:

| want to say nore. . . . Your Honor, ny |awer 1is
trying to force ne to plead to sonething that 1 did
not conmt. He's telling nme that I"mnot going to wn

my trial, even if | appeal it | won't win that either.
And | don't feel that's right. And, you know, I, |
don't have no trust or confidence in him you know He
supposed to be with ne. And he also have a video that
me and him haven't saw yet. And he has been ny | awyer
for ten nonths, and | still haven't seen the video
with him because there are things | want to point out
to him but yet he haven't sit down and took tine to

11
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show nme the video. . . . And | just don't feel
confortable with himrepresenting me for ny trial, and
| told himthat. And | also told you that on Novenber
30, 2005. And the sane thing happened over, and over,
and over. And he don't believe nothing | tell him
And | have been show ng him the fact of my innocence.
It seemed like | get nothing out of him because he
don't believe nothing I say, and I don't want to plead
to sonething | didn't commt. And that's all | want
to say to the court.

15 The circuit court addressed Jones' conplaint by nmaking
arrangenents for Jones and counsel to review the video in
guestion together during the lunch break before the jury was
sel ect ed. (Jones had seen the video hinself in a separate
revocation proceeding in which he was represented by other
counsel ; counsel informed the court that he had also reviewed
the videotape for several hours and had taken notes on it.)
Jones also was, at that point, given a final opportunity to
consider accepting the plea offer. He reviewed the videotape
with counsel and then, when the court reconvened in the
afternoon, informed the court that he wished to go to trial.
The trial proceeded, wth Jones' theory of defense being
m staken identity and the prosecution's failure to prove its
case beyond a reasonabl e doubt. At the close of the State's
case, outside the presence of the jury, the court asked what
Jones' wi shes were in regard to testifying. Jones indicated on
the record, when counsel asked if he wanted to discuss the
matter before answering, "Yeah, | want to talk to you." Before
the matter was settled, another question arose concerning how
the interpreters would participate in the testinony if Jones

took the stand. Agai n, Jones stated on the record, "I think I

12
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would like to discuss with ny attorney before anything, then I
will let them know. " The circuit court noted for the record
"And the record should reflect that M. Jones al ways answers the
guestions in spoken English rather than through Anmerican Sign."
Jones elected not to testify.

16 A jury returned verdicts of guilty on seven counts';
it returned a verdict of not guilty on one count of operating a
not or vehicle w thout the owner's consent.

17 Jones filed a post-conviction notion for a new trial
on the grounds that the circuit court had wongly denied his
request to substitute counsel. The circuit court, wthout a
hearing, denied the post-conviction notion in an order, noting,
"Had Jones asserted a legitimate reason for new counsel
anything other than what was essentially a bald request for a
substitution, | would have bal anced these concerns, as well as
the State's interest in proceeding to trial on what was already

an old case, against whatever reason Jones had advanced."

10 The jury found Jones guilty of one count of operating a
notor vehicle wthout the owner's consent, contrary to Ws.
Stat. 8§ 943.23(2); one count of theft of property with a value
of less than $2,500, contrary to Ws. Stat. 8§ 943.20(1)(a) &
(3); one count of crimnal damage to property wth a value of
| ess than $2,500, contrary to Ws. Stat. 8§ 943.01(1); one count
of entry into a |locked vehicle, contrary to Ws. Stat. 8§ 943.11
one count of operating after revocation, contrary to Ws. Stat.
8§ 343.44(1)(b) & (2)(b); and two counts of obstructing or
resisting an officer (count 6, obstructing an officer; and count
8, obstructing an officer, false information), contrary to Ws.
Stat. 8§ 946.412(1). Al counts included the habitual crimna
penal ty enhancer pursuant to Ws. Stat. § 939.62.

13



No. 2008AP2342- CR

18 Jones appealed the denial of his post-conviction
nmotion to the court of appeals, claimng that "he was unable to
effectively communicate with his trial |awer because he, Jones,

is severely hearing-inpaired.” State v. Jones (Jones |), 2007

W App 248, 11, 306 Ws. 2d 340, 742 N. W2d 341. The court of
appeals remanded for a retrospective evidentiary hearing in
accordance with the procedure prescribed in Lomax. The court of
appeal s asked the circuit court on remand to allow Jones "to
prove, by expert testinony if necessary, his contention that he
had an irresol vabl e breakdown in communications with his trial
| awyer." Jones |, 306 Ws. 2d 340, f119. The reasons given for
the remand were 1) that <contrary to the «circuit court's
assertion, Jones had asserted a need for an interpreter with his
attorney; 2) that the circuit court had nmade unsupported
assunptions that permtting substitution would require a del ay
and a new trial date, which would be costly and disruptive; 3)
that the circuit court had assuned w thout first determ ning
that it would not be possible to find a substitute |awer who
could be prepared in time for trial; and 4) that there was no
basis for assumng that the State would be prejudiced by any
del ay, even if delay were necessary.

119 The M| waukee County Circuit Court, the Honorable
Dennis P. Moroney  presiding, conducted the retrospective
evidentiary hearing over the course of two days. The court of

appeal s subsequently described the testinony at that hearing:

Several wtnesses testified at the hearing after
remand. Dr. Any Qis-WIlbourn, a professor in the

14
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Departnent of Exceptional Education at the University

of W sconsi n—M | waukee, testified regar di ng her
evaluation of Jones's ability to communicate using
sign | anguage, Engl i sh, and speech reading.][?2]

Jones's trial counsel described comunicating wth
Jones during attorney/client conferences wthout a
sign |anguage interpreter. Jones's nother testified
that she does not know sign |anguage and that she
communi cates wth Jones using spoken Engli sh.

Jones also testified. He asserted that he had
difficulty understanding his trial counsel, and that
he "couldn't trust [counsel] when [counsel] was
talking . . . wthout an interpreter.” Jones
explained that none of his fifteen letters to tria

counsel nentioned either an inability to understand
his counsel or a need for an interpreter because his
counsel promised to bring an interpreter to future
nmeet i ngs. Jones also explained that his letters to
the trial court requesting new counsel did not nention
the need for an interpreter because the court knew
that Jones was deaf and "would know that [Jones] woul d
have probl ens W th this | awyer wi t hout an
interpreter.”

Jones |1, 197-8.

20 After that hearing, the <circuit court denied the
nmotion for a new trial, saying that "[the trial court] asked
three times what his reasoning was [for seeking substitute
counsel], all of which were insufficient to indicate . . . why
[the attorney] should have to be renoved.” The circuit court
noted that the record was "devoid" of any indication that Jones'
substitution request related to his deafness, and that the
reasons given were "distrust, lack of comng to see him |ack of
answering his questions, and then ultimately 'I think he's
working with the D.A's office,"" referring to Jones' assertion

t hat counsel was colluding with the prosecutor.

15
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21 Jones again appealed the denial of the notion to the
court of appeals, arguing that the circuit court had erred in
concluding that he and  his counsel could conmunicate
ef fectively. Though it took issue with one statenent in the

circuit court's ruling,

the court of appeals reviewed the
record and found that it supported the circuit court's decision

Specifically, it found support in the record for the concl usions
that Jones conmunicated effectively with his attorney w thout a
sign language interpreter, that Jones' letters did not include
"conpl aints about a |anguage barrier or state that Jones could
not understand his lawer," and that Jones' acknow edgnent that

he had previously pled qguilty nmore than eight tines"
di scredited the expert's testinony that Jones had not understood
such terns as "plea" and "incarceration.”" The court of appeals
also rejected Jones' constitutional <claim of a right to
substitute counsel by noting that it was bound by precedent
hol di ng that indigent defendants are not entitled to counsel of
choi ce.

22 Jones petitioned this court for review, which we

gr ant ed.

1 9n its ruling following the retrospective hearing, the
circuit court had stated that Jones had not expressed a need for

a sign language interpreter with his attorney. The court of
appeals said Jones had done so at one point and cited his
statenent to the trial court, saying, "I think |1 need an
interpreter with ny attorney.” Jones I, {11

16
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I11. STANDARD OF REVI EW
123 Whether trial counsel should be relieved and a new
attorney appointed is a mtter wthin the <circuit court’s

di scretion. State v. Lomax, 146 Ws. 2d 356, 359, 432 N W2d 89

(1988). Absent an erroneous exercise of discretion, the circuit

court’s judgnent "wll not be disturbed.” Anderson v. Onsager

155 Ws. 2d 504, 513, 455 N.W2d 855 (1990). This court wil

sustain the circuit court’s decision if the court "exam ned the
relevant facts, applied a proper standard of law, and, using a
denonstrated rational process, reached a conclusion that a
reasonable judge could reach.” [Id. at 514. This court
i ndependently reviews whether deprivation of a constitutional

right has occurred. See State v. Kraner, 2009 W 14, ¢ 16, 315

Ws. 2d 414, 759 N.W2d 598; State v. Harenda Enterprises, 2008

W 16, ¢ 28, 307 Ws. 2d 604, 746 N W2d 25.
V. ANALYSI S
A

124 W first consi der whet her t he circuit court
erroneously exercised its discretion when it denied Jones
request for substitution of counsel, and whether the post-
conviction notion seeking a new trial should have been granted
on that ground.

125 We review the circuit court's exercise of discretion

using the factors test set forth in Lomax for review ng a deni al

of a request to substitute counsel. There, this court stated
"When all of the defendant's conpl aints about counsel are known
to the |udge, j udi ci al discretion may be exercised in

17
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application of the factors . . . [I]f the defendant's reasons
are sufficient, It IS better t hat new  counsel be
appointed . . . The trial judge presiding over the evidentiary
hearing wll be informed of the specific reasons for the

def endant's dissatisfaction with his counsel, and the court wll
be able to evaluate those reasons . . . ." 1ld. at 362. VWhen

reviewing the circuit court's decision, we stated in Lonax,

A reviewng court nust consider a nunber of factors
including: (1) the adequacy of the court’s inquiry
into the defendant’s conplaint; (2) the timeliness of
the notion; and (3) whether the alleged conflict
between the defendant and the attorney was so great
t hat It likely resulted 1in a total | ack of
communi cation that prevented an adequate defense and
frustrated a fair presentation of the case.

Id. at 359.

126 The parties agree that Lomax controls our review, they
di sagree about the test that Lomax prescribes and how it applies
to the facts of this case. Jones contends that his |ack of
trust in counsel, and counsel's failure to respond to letters
constituted difficulties in the attorney-client relationship
that justify substitution of counsel under Lomax. This is so
he contends, because Lomax prescribes a balancing test. He
cites the statenent that "Tineliness nust be balanced wth the
third consideration . . . ." Here, had the court «correctly
bal anced the reasons given for wanting new counsel wth the
tinmeliness of the request, Jones contends, it would have been
required to grant his request. | nstead, he argues, the circuit

court incorrectly treated as dispositive the fact that there was
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not a |ikelihood of a total lack of comunication that
prevented an adequate defense.” In other words, in his view the
court erred in applying Lomax in a way other than a bal ancing
anal ysi s.

27 The State argues that Jones failed to establish what

he is required to establish under Lomax: that "the alleged

conflict . . . was so great that it likely resulted in a tota
| ack of comunication.” Because the circuit court properly
concl uded that Jones had not nmet the test under Lomax, the State
contends, it was irrelevant how far in advance of trial Jones
made the request. In other words, the State points out, having
been given no valid reasons for substitution, the court had
not hi ng to bal ance.

128 W recognize that clains by a hearing inpaired
defendant that he or she was unable to communicate with counse
can raise significant issues and concerns different from those
encountered by defendants w thout hearing inpairnent. However,
we note here that Jones' |legal argunent does not turn on, or
even significantly touch on, his hearing inpairnent; the
argunent—that the evidence of his frustration wth the
relationship is sufficient to justify permtting substitution,
so long as there is no request to delay trial—aould apply
equally to a defendant wth uninpaired hearing who was
di ssatisfied with the nunber of visits he had from counsel, and

al so unhappy with counsel's candid assessnent of the strength of

19



No. 2008AP2342- CR

the defense case.' It is also clear on this record that Jones'
need for interpreters in the courtroom was recognized and was a
priority from the initial proceedi ngs on. The court
conmmi ssioner presiding over the prelimnary hearing expressed
wi | lingness, wthout being asked, to reschedule the prelimnary
hearing if Jones preferred to have interpreters present, rather
than to use the real-tine court reporting system that required
himto read the screen to follow what was spoken in court. The
record also reflects the circuit court's attention to the
scheduling and the active participation of the interpreters. At
one point, one of the three sign |anguage interpreters sworn in
and present in the <courtroom requested, and was granted,
perm ssion from the court to |leave, and the follow ng exchange

t ook pl ace:

[Interpreter]: [I]Jt is nmy professional opinion that
M. Jones' conmunication needs are being net. And so
| in the best interest of the court am going to |eave
and save sone tinme and noney for the court.

12 Jones suggests in his brief that the attenpts to
communicate via letter were especially significant because
tel ephone contact was not possible; the telephone at the
M | waukee Secure Detention Facility where Jones was in custody
did not have a TTY, or telephone typewiter, a piece of
t el ecomuni cati ons equi pnment often used by people who are deaf.
Counsel did, however, send Jones at l|least three letters in reply
that included detailed wupdates on the case and explained
rescheduling of court dates and of visits; the record contains
copies of counsel's letters to Jones dated August 18, August 30,
and Cctober 13, 2005.
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[ Counsel]: So | trust this neans that if M. Jones
testifies, the two remaining interpreters will have no
probl em

The Court: | think that is what M. Burckhardt [the
first interpreter] is telling us. And | see M.
Kerkvliet [the second interpreter] nodding, and | am

certain that M. Peplinski [the third interpreter]
woul d speak up if she thought that the two of them
could not nmeet M. Jones' needs.

129 W therefore address the question Jones raises as to
the nature of the test prescribed in Lomax. As noted above
Lomax says that a reviewng court nust "consider a nunber of
factors" and it says that such factors include the three
menti oned above: an adequate inquiry by the circuit court, the
tineliness of the request, and whether the alleged attorney-
client conflict results in "a total l|ack of conmunication" that
prevented the defendant from nounting an adequate defense.
Lomax, 146 Ws. 2d at 359. "The trial judge presiding over the
evidentiary hearing will be infornmed of the specific reasons for
t he defendant's dissatisfaction with his counsel, and the court
wll be able to evaluate those reasons.” [d. at 362.

130 We note that the cases on which the Lonmax court relied

when it set forth its test recite the test as a nulti-factor

test. The test articulated in Lomax is a standard and w dely
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used test!® for evaluating a court's denial of a substitution
not i on. Qur review of those cases shows that the test is
routinely applied as a straightforward factors test wthout
reference to "balancing" of particular factors. The Lomax court
gave no indication that it intended to alter the standard test

it was adopting. It appears evident that the statenment in Lonax

about balancing "tineliness" with the third factor, the total
| ack of communication, was not intended to create for Wsconsin
a novel application of a well-established test. Rat her, it was
meant to convey that some factors weigh nore heavily than others
in the analysis, depending on the circunstances, and that the
definition of "timely" will also depend on the circunstances.
For exanple, we stated with regard to tineliness, "[I]t is
possible that the conflict between the defendant and counsel
arose on the day of trial and therefore the request for change
of counsel was tinely." 1d. at 362. In describing the test

adopted in Lomax, this court was acknow edging the w de variety

13 See, e.g., United States v. DeTenple, 162 F.3d 279, 288

(4th Cr. 1998) (stating in its analysis that the notion was
timely, the district court's inquiry was adequate, and "[t]hus,
the remaining question—whether the <conflict . . . becane so
great that it resulted in a total |lack of comrmunication
preventing an adequate defense—+s determ native here"); United
St at es V. Cal der on, 127 F. 3d 1314, 1343 (11th Cr.
1997) ("[ S] ever al factors that should be considered by a
review ng court have been identified . . . ."); United States v.
Zillges, 978 F.2d 369, 372 (7th Cr. 1992) ("[T]his court should
consider several factors[.]");United States v. MU endon, 782
F.2d 785, 789 (9th Cr. 1986) ("In applying the . . . rule,
three factors are considered”); United States v. Allen, 789 F.2d
90, 92 (1st GCir. 1986) ("[T]he appellate court should consider
several factors").
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of circunstances in which a circuit court makes its
determ nations concerning substitution of counsel requests, and
not prescribing a balancing test.

131 Having established that the analysis is properly one
of considering nultiple factors, we turn to the application of
the test in this case. Qur analysis begins with consideration
of the first of the enumerated factors in Lomax, the adequacy of
the court's inquiry into the defendant's conplaint. The circuit
court set a hearing, at which it asked Jones for his reasons for
requesting substitute counsel, and directly asked counsel for a
response to the reasons given by Jones. When the issue arose
again just prior to trial, the circuit court again gave Jones an
opportunity to explain his reasons. When the court heard that
part of his conplaint related to an inability to review together
one piece of evidence, a videotape, the court resolved the
pr obl em Jones does not argue that the circuit court should
have inquired further into his conplaints, including his
assertion that counsel was colluding with the prosecutor; that
is, he does not contest the adequacy of the court's inquiry into
the conplaint. It is clear to us that the inquiry was certainly
adequat e.

132 The second factor we consider is the tineliness of
Jones' notion. Following remand fromthe court of appeals, when
the circuit court, with Judge Dennis P. Mironey then presiding,
held a retrospective hearing, it acknow edged that "there would
have been probably plenty of tinme probably to get another
attorney on board,"” wthout jeopardizing the trial date. The
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court of appeals, when the matter was appealed again after the
circuit <court's retrospective hearing, did not reach the
question of tinmeliness. As Jones points out, trial was set for
February, nearly four nonths after the Cctober 2005 request for
substi tution. The original trial date (rescheduled by the
circuit court for other reasons, and not in response to Jones'
request) had been in Septenber, about four nonths after Jones'
trial counsel was appointed. The State appears to concede that
the notion was tinely, and instead argues that other factors
wei gh nore heavily. Especially given that counsel specifically
stated that Jones did not wish to adjourn the trial, Jones'
request to substitute and Jones' counsel's notion to wthdraw
were timely. Gven the nature of the test set forth in Lomax,
however, the tineliness factor is by itself not dispositive in
regard to the anal ysis.

133 The third of the factors identified in Lomax for the
reviewing court's consideration is "whether the alleged conflict
between the defendant and the attorney was so great that it
likely resulted in a total lack of comunication that prevented
an adequate defense and frustrated a fair presentation of the
case. " Id. at 359. As noted above, when the circuit court
guestioned both Jones and counsel at the notion hearing and then
gquestioned Jones again just prior to trial, the circuit court
was able to determne that there was not "a total |ack of
conmuni cati on" between Jones and counsel. The circuit court, at
the retrospective hearing upon remand, heard further testinony
about the conflict. It identified the "real crux of this whole
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case" as "whether or not[,] based wupon the defendant's
communi cation to and with [the attorney] and vice versa, whether
or not they can collectively establish a sufficient rapport so
as to have the constitutional rights of right to counsel under
[the] Sixth Amendnent be properly protected.” This is the Lomax
"all eged conflict" factor stated in positive form The evidence
concerning the comuni cati on between Jones and his trial counsel
included the following: letters from counsel to Jones, testinony
that Jones did not dispute that counsel net and reviewed
di scovery wth him the court's observation of Jones'
communi cations wth counsel, Jones' nother's testinony that she
did not know sign | anguage and never used it to comunicate with
her son, and the fact that the inmtes who assisted Jones in
witing his letters did not know sign | anguage either. Further,
as noted above, Jones asserted to the court on the record his
intention to discuss with counsel the decision about whether to
testify and how the interpreters wuld facilitate that if he
chose to do so; he was given tine to discuss those issues wth
counsel prior to nmaking the decision.

134 Gven that evidence, we agree wth the court of
appeals that in this case, "[t]he record anply supports the
circuit court's conclusions that Jones and his trial counsel
communi cated effectively without a sign |anguage interpreter.”
Jones I, 912 Because the ~circuit court considered the
relevant factors, applied a proper standard of |law as set forth
in Lomax, and reached a conclusion a reasonable judge could
reach, there was no erroneous exercise of discretion in denying
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his request for substitution of counsel, and therefore the order
denying the post-conviction notion for a new trial was proper.
B.

135 The second issue we consider is whether in denying
Jones' substitution request, the circuit court violated Jones'
all eged constitutional right to counsel of choice under the
Wsconsin and United States constitutions. Jones argues that,
given the Wsconsin SPD's policy! of appointing substitute
counsel upon the first request to do so, a court cannot deny an
i ndi gent defendant's request to reject counsel and substitute
counsel unless grounds exist, such as delay of trial or conflict
of interest, that would justify denying substitution for a
simlarly situated defendant represented by retained counsel.
In other words, Jones argues, the existence of PD § 2.04 puts
defendants with retained and with appointed counsel on the sane
footing. Further, Jones contends that cases that include
statenents regarding indigent defendants' right to counsel of

choi ce have never squarely addressed the issue. He al so argues

4 Ws. Adnin. Code PD § 2.04. Person's right to refuse
specific attorney

(1) A person may request that the attorney assigned to
represent him or her be discharged and that another attorney be
assigned, and the state public defender shall honor such
request, provided:

a. It is the only such request nmade by the person in that
case; and

b. Such change in counsel wll not delay the disposition
of the case or otherwise be contrary to the interests of
justi ce.
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that there is a difference between holding that an indigent
def endant does not have a right to choose counsel he cannot
afford, and holding that an indigent defendant has no right to
substitute for another available public defender. Jones
therefore argues that because the denial violated his right to
reject his initially appointed counsel and substitute for
avai |l abl e counsel wunder Ws. Admn. PD § 2.04, the denial was
error and he is entitled to a new trial.

136 The State argues that cases from the United States
Suprene Court and this court unequivocally establish that Jones
has no such right. Rather, it asserts that as an indigent
defendant, he has a right to the effective assistance of
counsel, not to counsel of his choice. The State argues that
the admnistrative code provision governing the SPD is not
relevant to the analysis, because such a code provision cannot
be read to limt the authority of a circuit court to nake
determ nations about substitution of counsel. Further, the
State points to the fact that the SPD itself does not
consistently interpret the provision to require substitute

5

appoi nted counsel for indigent defendants,!® and argues that the

15 Jones' brief acknow edges the differences in the
interpretation of Ws. Admn. PD 8§ 2.04 by the Trial D vision
and the Appellate Division of the State Public Defender. He

quotes Judicial Counsel Note, 2001, to Ws. Stat. 8 (Rule)
809. 30( 4):

[At the appellate level] [t]he state public defender
will not appoint successor counsel where a defendant
disagrees with the legal conclusions of appointed
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i nconsi stent application of the provision illustrates that an
adm ni strative code provision is a shaky foundation for a claim
of a violation of a constitutional right. The State directs our
attention to a fact sheet given by the SPD to indigent

def endant s, whi ch st ates,

Can | fire nmy appointed attorney and get a different

one?
Under somne ci rcunst ances, yes. . . . The Publ i c
Defender wll appoint a second attorney after the

court has given permission to the first attorney to
wi t hdraw from providing representation in the case.

The State points out that in the ordinary case, substitution
will likely cause sone delay in the disposition of the case.
Finally, the State notes that where the dispute is over the
merits of the case, there is Ilittle reason to think that
substituting counsel wll solve anything. Because there is no
constitutional violation here, the State contends that the
circuit court did not err in denying substitution of counsel.

137 We find Jones' argunents unpersuasive. First, we do
not see the right to reject appointed counsel and proceed pro

16

se, as the equivalent of a right to reject appointed counsel

counsel or when a defendant wants a second opinion as

to the nerits of an appeal.

16 See, e.g., Faretta v. California, 422 US. 806, 819
(1975) (holding that the trial court's appointnment of a public
def ender despite defendant’s know ng and voluntary request to
represent hinmself was unconstitutional, witing, "[T]he right to
self-representation—+o neke one’'s own defense personally—
is . . . necessarily inplied by the structure of the [Sixth]
Amendnent . ") .

28



No. 2008AP2342- CR

and have new counsel appointed, and Jones has directed us to no
case that has viewed it as such

138 Second, the <cases in which courts have reversed
convictions based on erroneous denials of nmotions for
substitution of counsel involve defendants wth retained
counsel ; those cases w thout exception explicitly state that the
right to choice of counsel is by necessity limted to defendants

with retained counsel.? For exanple, in United States v.

" Even if the case law were not clear and unwavering on
this point, we would be skeptical of the paraneters of the
constitutional right that Jones advocates. As the State argues,
Jones' proposed constitutional right to substitute, based on
Ws. Admin. Code PD 8§ 2.04, is a right to substitute only once,
and it is grounded on a provision that is not interpreted
consistently even by the SPDs own trial and appellate
divisions. W also note that Ws. Stat. 8§ 977.08 states:

Appoi ntmrent of counsel. (1) If the representative or

t he authority for i ndi gency
determnations . . . refers a case to or wthin the
office of the state public defender . . . , the state
public defender shall assign counsel according to
subs. (3) and (4). If a defendant nmkes a request for

change of attorney assignnent, the change of attorney
nmust be approved by the circuit court.

(Enmphasi s added.) Jones contends that the circuit court would
still be required to approve change of counsel but could deny
requests only on the sanme grounds it would do so for defendants
wi th retai ned counsel.

We again note that the information given by the SPD to an
i ndi gent defendant states that appointnment of a second attorney
is only "after the court has given permssion to the first
attorney to withdraw . . . ." In any event, it appears that one
of his primary reasons for conflict with appointed counsel was
their differing views of the strength of his defense case, and
counsel's prediction—eorrect, as it turned out—that Jones
woul d be convicted and woul d not prevail on appeal.
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Gonzal ez- Lopez, 548 U. S. 140 (2006), the United States Suprene

Court ruled that a district court's denial of adm ssion pro hac
vice based on a msinterpretation of a rule of conduct
erroneously deprived the defendant in that case of his choice of
counsel. Although the governnent had argued that a show ng of
prejudi ce was necessary to sustain a reversal based on a Sixth
Amendnment claim the Court held that a choice-of-counsel claim
does not require a show ng of prejudice. I nstead, it concl uded
that the proper renmedy was reversal of the conviction. However,
the Court made it clear that "the right to counsel of choice
does not extend to defendants who require counsel to be
appointed for them" [d. at 151.

139 Simlarly, in Caplin & Drysdale, Chartered v. United

States, 491 U. S. 617, 624-25 (1989), the Court stated,

VWhatever the full extent of the Sixth Amrendnent's
protection of one's right to retain counsel of his
choosing, that protection does not go beyond 'the
individual's right to spend his own noney to obtain
t he advi ce and assistance of . . . counsel.’

Id. at 626. In that case, the defendant, indicted under a
federal statute that authorized forfeiture of assets obtained in
violation of drug |laws, had entered a plea agreenent and agreed
to forfeit the assets. That forfeiture, in effect, prevented
the defendant's retained counsel from collecting its attorney
f ees. Def ense counsel t hen sued, chal | engi ng t he
constitutionality of the forfeiture statute on the grounds that

such a forfeiture deprived the defendant of his Sixth Amendnent

right to select his preferred counsel. The Court disagreed,
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holding that the Sixth Amendnent right to counsel guarantees
effective representation, not counsel that a defendant cannot
af ford. Id. It also held that forfeited assets were not
rightly the defendant's in the first place. 1d.

140 This court, likewise, has held that it was error for a
circuit court to deny a defendant's request for substitution of
retained counsel following the conviction for purposes of
representing the defendant at sentencing. However, while so

hol di ng, this court noted,

This court has frequently said that, except in cases
of indigency, a defendant may have whatever counsel he
chooses to retain and my refuse to accept the
services of counsel he does not want. . . . \Wen there
is no evidence that the proposed counsel is inadequate
and when there is no evidence that a change of counsel
is made for the purpose of delay, it is an abuse of
discretion to refuse a request for retained counsel or
for substitution of counsel.

Mul kovich v. State, 73 Ws. 2d 464, 474, 243 N.W2d 198 (1976).

141 Jones contends that the cases fromthis court and the
United State Suprenme Court excepting indigent defendants from
the right to counsel of choice are poorly reasoned and do not in
fact nean that a defendant has no choi ce whatsoever in regard to
counsel . Absent any indication from the United States Suprene
Court of the accuracy of that interpretation, we are not
prepared to construe its case law in such a way. To the
contrary, we believe that these cases accurately represent the
established law on this point and recognize the adequacy of the
constitutional protections already in place as well as the

realities of an overburdened crimnal justice system Jones has
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not contended that the assistance he received from his counsel
was ineffective. W note that the jury acquitted him of one
serious charge and infer fromthat fact and the remai nder of the
record that trial counsel was adequately prepared for trial.

See Morris v. Slappy, 461 U S 1, 12 (1983) (observing that the

defense attorney's success in getting a hung jury on the
accused's nore serious charges necessarily reflected "favorably
on [the attorney's] readiness for trial."). However, as an
i ndi gent defendant, he is not entitled to be represented by
counsel of his choi ce.

142 We therefore find that the denial of the request for
substitution did not violate Jones' constitutional rights under
either the United States or Wsconsin constitutions, and the
motion for a newtrial on those grounds was correctly deni ed.

| V.  CONCLUSI ON

43 The 1issues presented are first, whether Jones is
entitled to a new trial on the grounds that the circuit court
wongly denied his request for substitution of counsel, and
second, whether he is entitled to a new trial on the grounds
that such a denial violates rights guaranteed by the Wsconsin
Constitution and the Sixth Amendnent to the United States
Consti tution.

144 W agree with the court of appeals that the circuit
court, in denying Jones' notion for a new trial, considered the
rel evant factors, including Jones' stated reasons for wanting
new counsel and his ability to read witten English and to
speech read, and applied a proper standard of law as set forth

32



No. 2008AP2342- CR

in Lomax. Because the circuit court did so and reached a
conclusion that a reasonable judge could reach, there was no
erroneous exercise of discretion in denying his request for
substitution of counsel, and therefore the order denying the
post-conviction notion for a new trial was proper.

145 We reject as well Jones' argunent that i ndigent
defendants wth appointed counsel have a right, under the
constitutions of Wsconsin and the United States, to reject
appoi nted counsel in favor of substitute counsel. Jones has not
cited any case where a court has so held, and we are unaware of
any. O course, nothing bars a defendant from requesting
substitution of counsel, nothing bars the SPD from choosing to
make substitute counsel available, and nothing bars a court from
granting such a request. The question is whether a court is
required by the Sixth Anmendnent to the United States
Constitution or by Article I, Section 7 of +the Wsconsin
Constitution to do so solely because a defendant requests it.
This court and the United States Suprene Court have held that it
does not. As the Seventh G rcuit Court of Appeals put it, the
Sixth Anmendnent does not guarantee "a friendly and happy
attorney-client relationship,"*® but rather effective assistance
of counsel. Even if Jones was dissatisfied with the nunber of
letters and visits from his counsel, and took offense at
counsel's assessnent of the strength of the case, it is evident

from the record that counsel visited Jones, wote himletters,

8 Mutuc, 349 F.3d at 934.
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conveyed plea offers, reviewed discovery with him and discussed
with himduring trial matters such as the defendant's decision
about whether to testify. It is clear that the two comuni cated
and that an adequate defense was presented. There was therefore
no violation of Jones' right to counsel under the Sixth
Amendnent to the United States Constitution and wunder the
W sconsin Constitution, and the circuit court properly denied
Jones' notion for a new trial on that basis.

146 Accordingly, we affirm the court of appeals decision
affirmng the denial of Jones' notion for a newtrial.

By the Court.—The decision of the court of appeals is affirned.
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147 ANN WALSH BRADLEY, J. (concurring). In United

States v. GConzal ez-Lopez,! by a 5-4 vote, the United States

Suprene Court unearthed a heretofore unrecogni zed constitutional
right to choice of counsel. It is a qualified right, however.
It is enjoyed only by defendants with sufficient noney to hire
an attorney.

148 | wite separately to alert parties and courts to this
significant change in the law, in part because the violation of
this right carries with it the stark consequence of automatic
reversal of conviction. | also wite separately because | am
troubled that the Court has recognized a new constitutional
right that applies only to defendants of neans. The
asymmetrical assignnment of constitutional rights based on wealth
is difficult to reconcile with traditional concepts of equal
justice under the | aw.

149 Accordingly, although | agree with the majority that
the circuit court did not erroneously exercise its discretion
and that Jones has not established a Sixth Amendnent violation
here, | respectfully concur.

I

50 United States . Gonzal ez-Lopez marks a mmjor

doctrinal change of direction in the Court's Sixth Amendnent

right to counsel jurisprudence. Previously in Weat v. United

States, 486 U. S. 153, 159 (1988), the Court explained that the

Si xt h Amendnent guarantee of a fair trial was the basis for both

1 United States v. Gonzal ez-Lopez, 548 U.S. 140 (2006).
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the right to effective counsel and the right to counsel of

choice.? In Gonzal ez-Lopez, the Court breathed new life into the

right to counsel of choice for those who can afford to retain an
attorney by giving the right its own separate place within the
Si xt h Amendnent . No | onger does the right to counsel of choice
for defendants wth neans ermanate from the Sixth Anmendnent
guarantee of a fair trial.

151 The Gonzal ez-Lopez Court explained that the Sixth

Amendnent is now to be interpreted as providing two separate and
i ndependent guarantees—the right to effective counsel to ensure
a fair trial and the right to counsel of choice for defendants
of nmeans. The right to effective counsel is enjoyed by all
def endants, regardless of financial status. If a defendant can
denonstrate that either retained or appointed counsel was

i neffective under the test set forth in Strickland .

Washi ngton, 466 U. S. 668 (1984), then the Sixth Amendnent right
to effective counsel has been violated and the defendant is
entitled to a new trial.

52 1In describing the independent right to counsel of
choice for those defendants who can afford to retain an
attorney, the Court stated that this right comands not only
“"that a trial be fair, but that a particular guarantee of

fairness be provided—to wt, that the accused be defended by

Z""IWhile the right to select and be represented by one's
preferred attorney is conprehended by the Sixth Anendnent, the
essential aim of the Anendnent is to guarantee an effective
advocate for each crimnal defendant rather than to ensure that
a defendant will inexorably be represented by the | awer whom he
prefers.” \Wheat v. United States, 486 U.S. 153, 159 (1988).
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the counsel he believes to be best.” 548 U.S. at 146. If a
defendant is erroneously denied the right to representation by

the attorney "he believes to be best,” his constitutional rights
have been vi ol at ed.

153 Erroneous denial of the new and independent right to
counsel of choice is considered "structural error."” 1d. at 148-
49. This nmeans that it matters not whether the defendant's
second-choice counsel was in fact effective or whether the
defendant's first-choice counsel would have performed any
better. Thus, "it is unnecessary to conduct an ineffectiveness
or prejudice inquiry to establish a Sixth Amendnment violation."
Id. at 148. \Whenever the defendant's choice has been wongfully
deni ed, the defendant is entitled to a newtrial. Id. at 150.

154 There is a lot on the line when a circuit court is
asked to rule on a defendant's request for substitute counsel

Yet, Gonzal ez-Lopez | eaves unanswered nany inportant questions,

making the circuit court's exercise of discretion difficult.
The consequence of an erroneous circuit court decision is stark.
55 1In sone cases, a circuit court will appropriately deny

a defendant's request. The Gonzal ez-Lopez Court expl ai ned that

“"the right to counsel of <choice is circunscribed in several
i nportant respects,” and nothing in the decision "casts any
doubt or places any qualification upon [previous decisions] that
limt the right to counsel of choice[.]" 1d. at 144, 151. For
instance, a defendant may not insist on representation by a
person who is not a nenber of the bar or by an attorney who has

a conflict of interest. |d. at 151-52.
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156 Conzal ez-Lopez also appears to recognize "a trial

court's wide latitude in balancing the right to counsel of
choi ce against the needs of fairness and against the demands of
its calendar."” Id. at 152. However, the decision provides
little guidance on how courts should balance a defendant's
constitutional right with the demands of its cal endar. It is
uncl ear what magnitude of a scheduling inconvenience wll
counterbal ance a defendant's constitutional right to counsel of
choi ce.

157 Additional unanswered questions relate to how the

Gonzal ez-Lopez opinion wll be applied to defendants wth

appoi nt ed counsel ®* who neverthel ess pay for their representation.
Since the md-1990s, the legislature has required the state
public defender to seek reinbursenent for services provided to

i ndigent clients. Lol a Vel azquez-Aguil 4, Not Poor Enough: Wy

Wsconsin's System for Providing Indigent Defense |Is Failing,

2006 Ws. L. Rev. 193, 212 (2006) (citing Ws. St at .
8§ 977.06(1)(d); Ws. Admin. Code PD § 6.01). One nmet hod of

rei nbursenent allows the client to elect to pay a one-tine

3 There are two categories of indigent defendants: those who
are statutorily indigent and those who are constitutionally
i ndigent. Menbers of the former category are entitled to public
def ender representation based on legislative criteria. Menber s
of the latter category, although not neeting the public defender
criteria, are nevertheless entitled to representation under
G deon v. Wainwight, 372 U S. 335 (1963). See State v. Dean,
163 Ws. 2d 503, 512-13, 471 N.W2d 310 (1991) (concluding that
the creation of the public defender did not abrogate the circuit
court's duty to appoint counsel where the public defender has
declined to act but appointnent of counsel is constitutionally
required).
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reduced amount within sixty days of the appointnent of counsel
Id. at 213 (citing Ws. Admn. Code PD §§ 6.01, 6.02).

58 In counties all over this state, circuit courts
appoi nt counsel for constitutionally indigent defendants who do
not neet the public defender appointnent guidelines. Cenerally
when <circuit courts appoint such counsel, the defendant is
required to rei nburse the county on a paynment schedul e.

159 How does the reinbursenent affect, if at all, the

Gonzal ez-Lopez right to counsel of choice? If it does not

affect the initial choice, does it affect the right to continue
an ongoing attorney-client relationship?*

160 | fear that the Gonzal ez-Lopez decision wll occupy

courts for years as they attenpt to interpret and apply its
newly contoured constitutional right. G ven the uncharted
course, circuit courts should study the teachings of Gonzal ez-
Lopez when deciding whether to grant a request for substitute
counsel . The stark consequence of automatic reversal of

convi ction demands a careful exercise of discretion.

4 One commentator advances that the repaynent obligations

"when considered in [|ight of the constitutional val ues
underlying the right to retain counsel of choice, mlitate in
favor of recognizing a limted right of indigent crimnal

defendants to select which attorney is assigned to defend them™
Wayne D. Holly, Rethinking the Sixth Amendnment for the Indigent
Cri m nal Def endant : Do Rei nmbur senent St at ut es Suppor t
Recognition of a R ght to Counsel of Choice for the Indigent?
64 Brook. L. Rev. 181, 183 (1998). Another suggests that it may
not affect the initial right to choose, but should affect the
right to continue the existing attorney-client relationship.
Janet C. Hoeffel, Toward A Mre Robust Right to Counsel of
Choi ce, 44 San Diego L. Rev. 525, 549 (2007).

5
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|1
61 The Gonzal ez-Lopez Court bluntly explained that "the

right to counsel of choice does not extend to defendants who
require counsel to be appointed for them" 548 U.S. at 151.

Therefore, under Gonzal ez-Lopez, sone defendants enjoy two Sixth

Amendnent rights relating to the assistance of counsel, and
ot her defendants who are indigent enjoy only one of these
rights. Because the right to counsel of choice does not apply

to an entire class of defendants, Gonzal ez-Lopez is difficult to

reconcile with the Anerican ideal of equal justice under |aw.

62 It is particularly troubling for Wsconsin courts to
be bound to a holding that places a credit check on the
constitutional right to counsel of choice. Wsconsin was at the
forefront of recognizing the inportance of guaranteeing al
crimnal defendants access to counsel—regardless of their
weal t h.

163 1In 1859, nore than one hundred years before the United
States Suprene Court made a simlar pronouncenent in G deon v.
Wai nwright, 372 U'S. 335 (1963), the Wsconsin Suprene Court
hel d that indigent defendants were entitled to counsel furnished

at governnment expense. In Carpenter v. County of Dane, 9 Ws.

249, 251 (1859), Justice Cole enphasized that it would be a
"nmockery" of our "constitutional guaranties" to deny "paupers”

the right to counsel enjoyed by others:

[It would be] like nockery to secure to a pauper these
solem constitutional guaranties for a fair and full
trial of the matters with which he was charged, and
yet to say to him when on trial, that he nust enploy
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his own counsel who could alone render these
guaranties of any real permanent value to him

164 The Sixth Amendnent guarantees a variety of rights "in
all crimnal proceedings" including the right to a public trial,
the right of an wunbiased jury, and the right "to have the
assi stance of counsel." No one would seriously suggest that
only defendants of nmeans have a right to a public trial, or only
those who have sufficient noney have the right to an unbi ased

jury. Yet, the Gonzalez-Lopez Court selected the right to

assistance of counsel of choice and made it contingent upon
financi al status.

65 In addition to recognizing a constitutional right for
one class of defendants and not for another, the renedy adopted

in Gonzal ez-Lopez further wdens the gulf between i ndigent

defendants and those who can afford to retain an attorney. To
be entitled to a new trial, indigent defendants nust denonstrate
that their appointed counsel's performance was ineffective—a
significant hurdle to overcone.

166 This court has expl ai ned t hat an attorney's
performance "need not be perfect, nor even very good, to be

constitutionally adequate.” See, e.g., State v. Carter, 2010 W

40, Y22,  Ws. 2d _, 782 N W2d 695. When eval uating
ef fectiveness, the court applies "a heavy neasure of deference
to counsel's judgnents." Id., 923. Even if the defendant
successfully denonstrates that counsel's performance was

deficient, the defendant nust also denpbnstrate a reasonable
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probability that the deficient performance had an adverse effect
on the outconme of the proceeding. 1d., 137.

167 By contrast, defendants who can afford to retain an
attorney need not nake such a showing if they were denied
representation by their attorney of choice. Rat her, those
defendants need to show only that the court should not have
deni ed representation by counsel of choice, and a new trial is
aut omati c.

68 This case denonstrates the disparate treatnent of rich
and poor defendants. Jones' attorney asked to withdraw fromthe
case so that a new attorney could be appointed. That notion was
deni ed. | f Jones had the resources to retain an attorney, the
circuit court's denial of the notion four nonths in advance of
trial would likely be considered structural error, and a new
trial would be granted. However, because Jones was dependent
upon the office of the state public defender for representation,
he had no right to counsel of choice, and he has no recourse
unl ess he can show that his appointed attorney's perfornmance was
i neffective.

169 | cannot reconcile, under our system of equal justice,
that a constitutional right viewed as so robust that its
violation anobunts to structural error can be contingent upon a
credit check. Neverthel ess, this concurrence should not be
viewed as advocating an wunbridled extension of that right.
Provi di ng indigent defendants with unfettered choice of counsel
woul d i npose inpossible adm nistrative burdens on the office of

the state public defender and on circuit courts. | believe that
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the Court was correct in Weat when it explained that "the

essential aim of the [Sixth] Anendnent is to guarantee an
effective advocate for each crimnal defendant rather than to
ensure that a defendant w Il inexorably be represented by the
| awyer whom he prefers.” 486 U S. at 159.

170 For the reasons set forth above, | respectfully
concur.

171 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON j oi ns this concurrence.
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