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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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ATTORNEY di sci pl i nar y pr oceedi ng.    Attorney publicly 

reprimanded.   

 

¶1 PER CURI AM.    We r evi ew t he r epor t  and r ecommendat i on 

of  t he r ef er ee,  Ri char d C.  Ni nneman,  appr ovi ng a st i pul at i on 

f i l ed by t he Of f i ce of  Lawyer  Regul at i on ( OLR)  and At t or ney 

Er i c S.  Br i t t ai n r egar di ng At t or ney Br i t t ai n' s pr of essi onal  

mi sconduct  i n t he handl i ng of  t wo cl i ent  mat t er s .   The OLR and 

At t or ney Br i t t ai n st i pul at e t hat  At t or ney Br i t t ai n commi t t ed 

pr of essi onal  mi sconduct .   The r ef er ee concl uded t hat  t he 

appr opr i at e sanct i on f or  t he mi sconduct  i s a publ i c r epr i mand.   
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Upon car ef ul  consi der at i on,  we adopt  t he st i pul at ed f act s and 

t he r ef er ee' s concl usi ons of  l aw.   We al so agr ee t hat  a publ i c  

r epr i mand i s an appr opr i at e l evel  of  di sci pl i ne,  and we deem i t  

appr opr i at e t o or der  At t or ney Br i t t ai n t o pay t he f ul l  cost s of  

t he pr oceedi ng,  whi ch ar e $3, 348. 31 as of  Januar y 31,  2013.  

¶2 At t or ney Br i t t ai n was l i censed t o pr act i ce l aw i n 

Wi sconsi n i n 2003,  and most  r ecent l y pr act i ced i n Gl endal e,  

Wi sconsi n.   He has not  pr evi ousl y been t he subj ect  of  

pr of essi onal  di sci pl i ne.  

¶3 On June 5,  2012,  t he OLR f i l ed a compl ai nt  al l egi ng 

f our  count s of  mi sconduct  ar i s i ng out  of  At t or ney Br i t t ai n' s 

r epr esent at i on of  c l i ent s i n t wo cr i mi nal  mat t er s.   I n t he f i r st  

mat t er ,  At t or ney Br i t t ai n was r et ai ned t o def end V. K. ,  who was 

char ged wi t h mi sdemeanor  bat t er y and di sor der l y conduct  i n 

Waukesha Count y.   Judge J.  Mac Davi s i ni t i al l y  ser ved as t he 

pr esi di ng j udge i n t he mat t er .  

¶4 On November  25,  2008,  At t or ney Br i t t ai n appear ed i n 

cour t  f or  t he f i r st  day of  a schedul ed j ur y t r i al  and made an 

openi ng st at ement  on behal f  of  V. K.   I n t he cour se of  t he 

openi ng st at ement  At t or ney Br i t t ai n t ol d t he j ur y,  " I  want  t o 

t al k about  v i ol ence.   And,  wel l ,  what  i t  i s  l i ke t o be i n an 

envi r onment  wher e peopl e yel l  and scr eam.   And I  know t hat  

envi r onment  because I  gr ew up i n one,  .  .  .  . "   Judge Davi s 

i mmedi at el y i nt er r upt ed and admoni shed At t or ney Br i t t ai n t hat  i t  

was i nappr opr i at e t o r ef l ect  on per sonal  mat t er s i n an openi ng 

st at ement .   Af t er  Judge Davi s asked t hat  he r ef ocus hi s r emar ks,  

At t or ney Br i t t ai n appr oached hi s c l i ent ,  put  hi s hands on hi s 



No.  2012AP1245- D   

 

3 
 

c l i ent ' s shoul der s,  and t ol d t he j ur y,  " I  know .  .  .  a br ave man 

when I  see one. "  

¶5 Judge Davi s i mmedi at el y i nt er r upt ed agai n and 

admoni shed At t or ney Br i t t ai n t hat  hi s conduct  was i nappr opr i at e.   

Judge Davi s di r ect ed At t or ney Br i t t ai n t o r et ur n t o t he l ect er n 

and i nst r uct ed t hat  he was not  al l owed t o vouch f or  hi s c l i ent  

and t hat  he shoul d not  put  hi s hands on hi s c l i ent  or  t al k about  

hi s c l i ent ' s char act er  i n t hat  f ashi on.  

¶6 Cont i nui ng hi s openi ng st at ement ,  At t or ney Br i t t ai n 

t ol d t he j ur y:  

 I magi ne what  i t  i s  t o be f al sel y accused of  
somet hi ng,  and t o know what  a convi ct i on woul d mean t o 
you,  especi al l y i f  you have a t wo- year [ - ] ol d son and 
your  wi f e i s emot i onal l y unst abl e and er r at i c,  and 
you' r e f al sel y accused,  what  t hat  means.  

 I ' m goi ng t o t el l  you what  happened t hat  day.   
I ' m goi ng t o t el l  you about  [ t he def endant ] .   I ' m 
goi ng t o do i t  i n t he f i r st  per son nar r at i ve as i f  I  
am [ t he def endant ]  so t hat  you can know what  happened.  

¶7 Judge Davi s agai n i nt er r upt ed and sai d t he cour t  woul d 

not  al l ow At t or ney Br i t t ai n t o make an openi ng st at ement  i n t he 

f or m of  a f i r st  per son nar r at i ve.   Af t er  At t or ney Br i t t ai n sai d 

he woul d r enew an ear l i er  mot i on seeki ng Judge Davi s ' s r ecusal  

based on al l eged bi as,  Judge Davi s excused t he j ur y.   I n t he 

conf er ence t hat  f ol l owed out si de t he pr esence of  t he j ur y,  

At t or ney Br i t t ai n cont i nued t o chal l enge r ul i ngs made by Judge 

Davi s as t o t he f or m of  t he openi ng st at ement .   Judge Davi s 

r eaf f i r med hi s ear l i er  r ul i ngs and i nst r uct ed At t or ney Br i t t ai n 

not  t o gi ve any f i r st  per son r emar ks,  not  t o vouch f or  hi s 
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c l i ent ' s cr edi bi l i t y ,  and not  t o t al k about  hi s per sonal  l i f e 

exper i ences.  

¶8 Af t er  t he j ur y r et ur ned t o t he cour t r oom,  Judge Davi s 

sust ai ned t wo mor e obj ect i ons by t he assi st ant  di st r i ct  at t or ney 

based on At t or ney Br i t t ai n maki ng i nappr opr i at e comment s dur i ng 

hi s openi ng st at ement .   Af t er  Judge Davi s sust ai ned t he second 

obj ect i on,  At t or ney Br i t t ai n t ur ned t o l ook at  Judge Davi s,  

paused,  and t hen sai d t o t he j ur y,  " And so,  [ l ] adi es and 

[ g] ent l eman,  under  a l ot  of ——a l ot  of  obst acl es,  we ar e her e 

t oday. "  

¶9 Af t er  openi ng st at ement s wer e concl uded,  Judge Davi s 

agai n excused t he j ur y and f ound At t or ney Br i t t ai n i n summar y 

cont empt  of  cour t  f or  t he comment  about  " obst acl es. "   Judge 

Davi s sanct i oned At t or ney Br i t t ai n wi t h a f or f ei t ur e of  $50.   On 

Febr uar y 16,  2009,  t he cour t  ent er ed t he wr i t t en or der  of  

cont empt  agai nst  At t or ney Br i t t ai n based on t he or al  cont empt  

or der  of  November  25,  2008.   At t or ney Br i t t ai n appeal ed t he 

cont empt  or der .   The cour t  of  appeal s af f i r med Judge Davi s ' s 

or der  hol di ng At t or ney Br i t t ai n i n cont empt .  

¶10 The OLR' s compl ai nt  al l eged t hat  by i nj ect i ng per sonal  

and i r r el evant  i nf or mat i on about  hi msel f  dur i ng hi s openi ng 
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st at ement ,  At t or ney Br i t t ai n v i ol at ed SCR 20: 3. 4( e) ; 1 by vouchi ng 

f or  hi s c l i ent  dur i ng hi s openi ng st at ement ,  At t or ney Br i t t ai n 

v i ol at ed SCR 20: 3. 4( e) ;  and by suggest i ng i n hi s openi ng 

st at ement  t hat  Judge Davi s was cr eat i ng " obst acl es"  t o t he 

def ense,  At t or ney Br i t t ai n engaged i n conduct  i nt ended t o 

di sr upt  a t r i bunal ,  i n v i ol at i on of  SCR 20: 3. 5( d) . 2 

¶11 The ot her  c l i ent  mat t er  det ai l ed i n t he OLR' s 

compl ai nt  i nvol ved At t or ney Br i t t ai n' s r epr esent at i on of  R. C. ,  

who was char ged i n Mi l waukee Count y wi t h bur gl ar y of  a bui l di ng 

or  dwel l i ng.   Judge Jean Di Mot t o ser ved as t he pr esi di ng j udge 

i n t he mat t er .   On November  11,  2009,  t he mat t er  came bef or e 

Judge Di Mot t o on t he def endant ' s ar r ai gnment .  

¶12 Af t er  Judge Di Mot t o had accept ed t he def endant ' s not  

gui l t y pl ea and was pr epar ed t o adj our n t he pr oceedi ng,  At t or ney 

Br i t t ai n i ni t i at ed a f ur t her  exchange wi t h t he cour t  r egar di ng 

di scover y demands,  i ncl udi ng a r equest  t o have access t o hi s 

c l i ent ' s vehi c l e,  whi ch t he Ci t y of  Mi l waukee Pol i ce Depar t ment  

had i mpounded,  f or  an exper t  i nspect i on.   Because t her e wer e 

di f f er ences bet ween t he par t i es as t o t he di scover y r equest  

                                                 
1 SCR 20: 3. 4( e)  st at es a l awyer  shal l  not  " i n t r i al ,  al l ude 

t o any mat t er  t hat  t he l awyer  does not  r easonabl y bel i eve i s 
r el evant  or  t hat  wi l l  not  be suppor t ed by admi ssi bl e evi dence,  
asser t  per sonal  knowl edge of  f act s i n i ssue except  when 
t est i f y i ng as a wi t ness,  or  st at e a per sonal  opi ni on as t o t he 
j ust ness of  a cause,  t he cr edi bi l i t y  of  a wi t ness,  t he 
cul pabi l i t y  of  a c i v i l  l i t i gant  or  t he gui l t  or  i nnocence of  an 
accused;  .  .  .  . "   

2 SCR 20: 3. 5( d)  s t at es a l awyer  shal l  not  " engage i n conduct  
i nt ended t o di sr upt  a t r i bunal . "   
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concer ni ng t he vehi c l e and t her e was no mot i on bef or e t he cour t  

on t hat  i ssue,  Judge Di Mot t o t ol d At t or ney Br i t t ai n t hat  t he 

i ssue was pr emat ur e and t hat  he shoul d br i ng a mot i on.   Judge 

Di Mot t o t hen i ndi cat ed t he pr oceedi ng was cl osed f or  t he day.  

¶13 Rai si ng hi s voi ce,  At t or ney Br i t t ai n cont i nued t o 

at t empt  t o addr ess t he cour t  about  t he di scover y i ssues.   He 

r epeat edl y di sr egar ded Judge Di Mot t o' s i nst r uct i ons t hat  t he 

case was done f or  t he day and sai d,  " You[ r ]  Honor ,  I  bel i eve 

your  behavi or  i s i nappr opr i at e. "  

¶14 On t he mor ni ng of  December  17,  2009,  t he mat t er  came 

bef or e Judge Di Mot t o f or  a hear i ng on t he def endant ' s mot i on t o 

compel  di scover y.   Dur i ng t he hear i ng,  agai n r ai s i ng hi s voi ce,  

At t or ney Br i t t ai n asked Judge Di Mot t o t o r ecuse her sel f  and 

cal l ed her  st at ement s about  hi s pat t er n of  behavi or  

" r i di cul ous. "   Judge Di Mot t o adj our ned t he hear i ng at  

appr oxi mat el y 10: 45 a. m.   The hear i ng on t he mot i on r econvened 

at  2: 05 p. m.  t hat  af t er noon.   I n openi ng t he af t er noon por t i on 

of  t he hear i ng,  Judge Di Mot t o not ed t he t i me and sai d t hat  t he 

par t i es " l ef t  on an adj our ned basi s about  10: 45 [ a. m. ]  per haps 

t hi s mor ni ng. "   At t or ney Br i t t ai n i nt er r upt ed and obj ect ed t o 

Judge Di Mot t o' s havi ng char act er i zed t he cl ose of  t he mor ni ng' s 

hear i ng as an adj our nment .  

¶15 I n suppor t  of  hi s mot i on f or  r ecusal ,  At t or ney 

Br i t t ai n deni ed t hat  he had shout ed at  Judge Di Mot t o.   He sai d 

Judge Di Mot t o had engaged i n behavi or s whi ch wer e 

" i nappr opr i at e, "  t hat  she had r ai sed her  voi ce at  hi m,  and he 

suggest ed t hat  Judge Di Mot t o suf f er ed f r om a physi cal  or  heal t h 
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i ssue t hat  af f ect ed her  " abi l i t y t o be appr opr i at e"  and whi ch 

coul d af f ect  hi s c l i ent ' s r i ght  t o a f ai r  t r i al .  

¶16 The OLR' s compl ai nt  al l eged t hat  by engagi ng i n 

abusi ve,  bel l i ger ent ,  and obst r eper ous conduct  di r ect ed at  Judge 

Di Mot t o i n t he cour se of  r epr esent i ng hi s c l i ent ,  At t or ney 

Br i t t ai n engaged i n conduct  i nt ended t o di sr upt  a t r i bunal ,  i n 

v i ol at i on of  SCR 20: 3. 5( d) .  

¶17 At t or ney Br i t t ai n f i l ed an answer  on Jul y 24,  2012.   

On December  28,  2012,  t he OLR and At t or ney Br i t t ai n ent er ed i nt o 

a st i pul at i on wher eby At t or ney Br i t t ai n admi t t ed t he al l egat i ons 

i n t he OLR' s compl ai nt .   The st i pul at i on not ed t hat  t he OLR was 

r equest i ng t hat  t hi s cour t  publ i c l y r epr i mand At t or ney Br i t t ai n.   

At t or ney Br i t t ai n i ndi cat ed he di d not  oppose t he OLR' s 

r ecommendat i on.   On Januar y 11,  2013,  t he r ef er ee ent er ed an 

or der  appr ovi ng t he st i pul at i on and r ecommendi ng t hat  t he cour t  

publ i c l y r epr i mand At t or ney Br i t t ai n f or  hi s pr of essi onal  

mi sconduct .  

¶18 Thi s cour t  wi l l  af f i r m a r ef er ee' s f i ndi ngs of  f act  

unl ess t hey ar e c l ear l y er r oneous,  but  concl usi ons of  l aw ar e 

r evi ewed de novo.   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Ei senber g,  2004 WI  14,  ¶5,  269 Wi s.  2d 43,  675 N. W. 2d 747.   Thi s 

cour t  i s  f r ee t o i mpose what ever  di sci pl i ne i t  deems 

appr opr i at e,  r egar dl ess of  t he r ef er ee' s r ecommendat i on.   See i n 

r e Di sci pl i nar y Pr oceedi ngs Agai nst  Wi dul e,  2003 WI  34,  ¶44,  261 

Wi s.  2d 45,  660 N. W. 2d 686.  

¶19 Af t er  car ef ul  r evi ew of  t he r ecor d,  we adopt  t he 

r ef er ee' s f i ndi ngs of  f act  and concl usi ons of  l aw.   We al so 
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agr ee wi t h t he r ef er ee t hat  a publ i c r epr i mand i s an appr opr i at e 

l evel  of  di sci pl i ne.   We f ur t her  deem i t  appr opr i at e t o r equi r e 

At t or ney Br i t t ai n t o pay t he f ul l  cost s of  t he pr oceedi ng,  whi ch 

ar e $3, 348. 31.  

¶20 I T I S ORDERED t hat  Er i c S.  Br i t t ai n i s publ i c l y 

r epr i manded f or  pr of essi onal  mi sconduct .  

¶21 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Er i c S.  Br i t t ai n shal l  pay t he Of f i ce of  Lawyer  

Regul at i on t he cost s of  t hi s pr oceedi ng.  

¶22 I T I S FURTHER ORDERED t hat  t he di r ect or  of  t he Of f i ce 

of  Lawyer  Regul at i on shal l  advi se t he cour t  i f  t her e has not  

been f ul l  compl i ance wi t h al l  condi t i ons of  t hi s or der .    
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