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ATTORNEY disciplinary proceeding. Attorney publicly

repri manded.

11 PER CURI AM Attorney Joseph W  \Weigel appeal s
Referee Christine Harris Taylor's report and recommendati on that
his license to practice law in Wsconsin be suspended, and that
he should pay the <costs of the disciplinary proceeding.
Attorney Weigel argues that the referee erroneously concluded he
commtted the mi sconduct alleged in the OLR s conpl aint.

12 On review, we accept the referee's factual findings

and her conclusions with respect to the first two counts all eged
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in the disciplinary conplaint. W dismss the third count and
we have concluded that a public reprimand is sufficient
discipline for Attorney Wigel's m sconduct. Attorney Weigel
shal | pay the costs of this proceeding.

13 Attorney Wigel was admtted to practice law in
W sconsin in 1960. He is a personal injury attorney practicing
in Ml waukee. He was previously disciplined by private
reprimand on January 26, 1979, for failing to pronptly notify a
client of the adverse result in her damages action against an
opposi ng party and i nsurance conpany.

14 The background giving rise to this proceeding stens
from the contentious dissolution of a MIwaukee law firm The
Ofice of Lawer Regulation (OLR) filed a conplaint against
Attorney Weigel on June 21, 2010. The conplaint alleged that
Attorney Wigel had: (1) entered into an inpermssible non-
conpetition agreenent contrary to former SCR 20:5.6(a):*

(2) msled clients and the public by continuing to use the firm

! Effective July 1, 2007, substantial changes were nade to
the Wsconsin Suprene Court Rules of Professional Conduct for
Attorneys, SCR Chapter 20. See S. Q. Oder 04-07, 2007 W 4,
293 Ws. 2d xv, 726 NW2d &G.R45 (eff. July 1, 2007); and
S. . O der 06- 04, 2007 W 48, 297 Ws. 2d xv, 730

NW2d &G.R-29 (eff. July 1, 2007). Because the conduct
underlying this case arose prior to July 1, 2007, unless
otherwise indicated, all references to the Wsconsin Suprene

Court Rules will be to those in effect prior to July 1, 2007.

Former SCR 20:5.6(a) provided that a lawer shall not
participate in offering or making "a partnership or enploynment
agreenent that restricts the rights of a lawer to practice
after termnation of the relationship, except an agreenent
concerning benefits upon retirenent; "
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nanme "Ei senberg, Wigel, Carlson, Blau & Cenens, S.C." contrary
to SCR 20:7.1(a)(1),2 SCR 20:7.5(a),>® and SCR 20:8.4(c);* and (3)
paid inpermssible bonuses to a paralegal contrary to
SCR 20:5.4(a)(3).°> The parties filed a partial stipulation of
facts. The referee conducted an evidentiary hearing on
January 12, 2011.

15 On March 17, 2011, the referee issued a report
containing extensive factual findings and concluding that the

OLR had proven its case with respect to all three counts. The

2 Former SCR 20:7.1(a)(1) stated:

A lawyer shall not make a false or msleading
communi cation about the lawer or the |awer's
servi ces. A communication is false or msleading if
it:

(1) contains a material m srepresentation of
fact or law, or omts a fact necessary to nake the
statenent considered as a whole not materially
m sl eadi ng;

3 Former SCR 20:7.5(a) stated, in pertinent part, that "[a]
| awyer shall not wuse a firm nane, | etterhead or other
prof essi onal designation that violates Rule 7.1."

4 Former SCR 20:8.4(c) stated it is professional m sconduct
for a lawer to "engage in conduct involving dishonesty, fraud,
deceit or m srepresentation; "

°> Former SCR 20:5.4(a)(3) provided as follows: "A |awer or
law firm shall not share legal fees with a nonlawer, except

that . . . (3) a lawer or Jlaw firm my include nonlawer
enpl oyees in a conpensation or retirenent plan, even though the
plan is based in whole or in part on a profit-sharing

arrangenent . "
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referee recommended a 60-day suspension and inposition of costs.

Attorney Wi gel appeal ed.®

16 A referee's findings of fact will not be set aside
unl ess clearly erroneous. Conclusions of law are reviewed de
novo. See In re D sciplinary Proceedings Against Eisenberg,

2004 W 14, 495, 269 Ws. 2d 43, 675 N W2d 747. This court is
free to inpose whatever discipline it deens appropriate,

regardless of the referee's recommendation. See In re

Disciplinary Proceedings Against Wdule, 2003 W 34, 9144, 261

Ws. 2d 45, 660 N. W 2d 686.
17 Sone background is necessary to assess the first two
charges against Attorney Weigel. In 1975 Attorney Alvin

Ei senberg, already an experienced | awer, organized the law firm

® Attorney Weigel noved to stay briefing on the appeal and
to reopen the record based on his claim that "new evidence"
undermned the credibility of certain wtnesses who testified
against himat the evidentiary hearing. This court renmanded the
matter to the referee. On May 24, 2011, Referee Taylor
recoomended that the court deny Attorney Wigel's notion to
reopen the record. The referee found that the alleged newy
di scovered evidence was not material to and had no relation to
any of the three clains for discipline. On May 26, 2011, this
court issued an order stating that Attorney Wigel would have 20
days to appeal the referee's recommendation on the notion to
reopen the record. On June 24, 2011, Attorney Wigel requested
an extension of time to appeal that recommendation. On July 12,
2011, this court issued an order denying the notion to extend
the tinme, but stated that the parties could address the
recommendation to deny the notion to reopen in their appellate
briefs on the disciplinary matter.

Attorney Wigel nentioned the notion to reopen the record
in his Statement of the Case, but did not develop his argunent.
Accordingly, we accept the referee's recommendati on and we deny
Attorney Weigel's notion to reopen the record.

4
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of Alvin H Eisenberg, S.C., as a service corporation. Attorney
Ei senberg was the sol e sharehol der.

18 In 1990 six attorneys, including Attorney Wigel,
acquired shares in the Eisenberg firm On March 1, 1999,
Attorney Weigel becane the president of the firm which was
known during the relevant period as Eisenberg, Wigel, Carlson,
Blau & C enens, S.C

19 On March 11, 1999, Attorney Weigel, on behalf of the
firm entered into a Stock Redenption Agreenment by which the
firmredeened all of Attorney Eisenberg's shares of stock. As a
condition of the redenption, the firm agreed to enploy Attorney
Ei senberg under an Enploynent Agreenent on a nonth-to-nonth
basis, with the right to termnate his enploynent on 30 days'

witten notice.’ The Enploynent Agreenent contained a covenant

" Paragraph 7 of the Stock Redenption Agreement defined
Attorney Eisenberg's post-agreenent relationship with the firm
as foll ows:

After Cl osi ng, the Corporation wll enpl oy
Ei senberg strictly as an enployee, pursuant to the
terms of the Enploynment Agreenent, a copy of which is
attached to this Agreenment as Exhibit "E " . . . .
The Corporation may continue to include Eisenberg's
name in the nane of the Corporation, and use his nane
in advertising and/or pronotional wmaterials for so
long as he remains an enployee of the Corporation,
subj ect al ways to t he Rul es of Pr of essi onal
Responsibility in effect. At Ei senberg's option, the
Corporation will list him "of counsel." For so |ong
as the Corporation uses Eisenberg's nanme in any nanner
(in the firm nane, as "of counsel,” in pronotional
material, in advertising, in public relations, or
ot herwi se) Eisenberg will have the right to disapprove
the placenent and content of any advertising, public
relations, and/or pronotional naterial wused by the
Cor poration, and the Corporation will conply.

5
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agai nst conpetition which specified that Attorney Ei senberg was
prohi bited from practicing law in the Geater MI|waukee area for
a period of six nonths after he ceased to be enployed by the
firm As relevant here, paragraph 1 of the Enploynent Agreenent

provi ded:

Enpl oynent . The Enployer hereby hires the
Enpl oyee as an attorney and the Enployee does hereby
accept such enploynent upon the terms and conditions
hereinafter set forth and agrees to perform the
prof essional duties required of himto the best of his

ability. The parties agree that the Enployee wll
spend nost of his tinme on public relations, pronotion,
and advertising. The Enployee wll have nanageri al
control over the Enployer's prograns for public
rel ations, pronotion, and advertising, and wll have a
reasonable budget to conduct such progranms. The
Enpl oyee will report directly to Joseph W Weigel,

Presi dent and Senior Partner, and no one el se.

110 The Enploynment Agreenment stated Attorney Ei senberg was
entitled to enployee benefits "customarily received by other
attorneys enpl oyed by Enpl oyer, " i ncl udi ng mal practice
i nsurance, bar association dues, and paynent for professional
sem nars. It also required the firm to provide facilities,
equi pnent, supplies, and personnel necessary for Attorney
Ei senberg's performance of his "professional duties.”

11 The covenant at issue, in paragraph 11 of the

Enpl oynment Agreenent, states:

Covenant agai nst Conpetition. During Enpl oyee's
enpl oynent hereunder and for a period of six nonths
after he ceases to be enployed by Enployer or March 1,
2001, whi chever is later, Enpl oyee shall not [ ]
practice law in the Geater M| waukee area (other than
with Enployer). It 1is agreed, however, that these
restrictions shal | not apply, shoul d Enpl oyer
termnate its business, cease to exist, or cause an

6
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Event of Default as defined in the Stock Redenption
Agreenent calling for this Enploynment Agreenent, or
breach any of the agreenments called for by the Stock
Sal e Agreenent.

12 In January 2005 the Firm wthout giving prior notice
to Attorney Eisenberg, noved its law office to a new |ocation.
A letter was left for Attorney Eisenberg saying there was no
office space for him at the new l|ocation, that he should go
home, and that his paychecks woul d be sent to him

113 For nonths after the firm noved, it caused a truck
with a sign nounted on both sides to be parked on a public
street near the old office. The sign on the truck indicated the
firm had noved and provi ded the new address.

114 On January 31, 2005, the firmsent a letter to clients
saying that the office had noved and stated that "everything
remai ned the same" including the "same attorneys"” and phone
nunber .

115 On February 8, 2005, Attorney Eisenberg' s counsel
delivered a letter to Attorney Wigel, termnating Attorney
Ei senberg's enploynent with the Firm and requesting the Firm

stop using the Ei senberg nane. The letter stated:

Enclosed please find a letter I am hand
delivering on behalf of A vin H Eisenberg. Pl ease
note that your firm should imediately cease and
desist using M. Eisenberg's nanme in the nanme of your
firmand/or any advertising or pronotional material.

16 Enclosed with the February 8, 2005 letter was a letter

to Attorney Weigel from Attorney Ei senberg stating:
| am hereby giving you this notice of term nation
of nmy enployment with the law firm of Ei senberg,
Weigel, Carlson, Blau & Cenens, S.C Because |

7
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regard the law firm as being in breach of both ny
Enpl oyment Agreenent and Stock Redenption Agreenent,

do not believe that this notice is necessary but | am
nonetheless giving it to avoid future argunents as to
nmy enpl oynent st at us.

Al so, please accept this letter as notice that
you are to imedi ately cease and desist using the nane
"Ei senberg” and that it should be renoved from the
name "Eisenberg, Wigel, Carlson, Blau & C enens,
S.C" | wthdraw ny consent and disapprove of any
further use of ny name in any advertising, public
relations and/or pronotional material used by your |aw
firm

117 On February 9, 2005, Attorney Wigel executed and
arranged for the Firms counsel to deliver a proposed agreenent
to Attorney Eisenberg. The proposed agreenent made explicit
reference to the covenant against conpetition in the Enploynent
Agr eenent .

118 On February 10, 2005, Attorney Eisenberg' s counsel
delivered a letter to the Firmis counsel stating, anong other

t hi ngs, that:

[While M. Ei senberg is wlling to enter into an
agreenent separating hinself from the law firm by
presenting the enclosed draft, | do not want to cancel

his previous instruction that the law firm i mredi ately
di sconti nue using his nane.

119 Attorney Ei senberg's counsel sent letters on
February 11, 2005, and February 14, 2005, continuing to protest
the firmusing Attorney Eisenberg's nane and asking the firmto
cease and desist using "Eisenberg” in the firm s nane.

120 By letter dated February 16, 2005, the Firm s counse
asserted that wunder the Enploynent Agreenent "the present

ownership has the right to use the Eisenberg name until the 30
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days has expired.” The firm asserted that if Eisenberg's
resignation letter of February 8, 2005, was assuned to provide
such notice, the 30 days would expire on March 10, 2005, and at
such tinme "the present ownership would be legally required to
cease using the name Alvin H Eisenberg.”

21 By letters dated February 17, 2005, and February 28,
2005, Attorney Eisenberg's counsel renewed his objections to the
firms continued use of the Ei senberg nane.

122 After the nove to the new office and until March 2005,
the firm continued to display in the client waiting area a
framed photo of fornmer Green Bay Packer football player Reggie

VWhite which contained the handwitten statenent:

Happy birthday M. Alvin Ei senberg. Thank you for
your caring heart. You are a Hunble nman. May our
Lord Jesus the Son of Jehovah God Bl ess You. Reggi e
VWiite # 92[.] 1 Cor. 13.

23 On March 3, 2005, the firm still using the Eisenberg
name, entered into an agreenment with a |lawer named Donald S.

Ei senberg. At the time, Donald Ei senberg was engaged in an "of
counsel™ relationship with a Mdison law firm and was not
affiliated with the firmin any way. Donald Ei senberg was never
a shareholder or an enployee of the firm Pursuant to the
agreenent, Donald Eisenberg was paid a flat sum of $1,500 per
month, with no FICA deductions or tax wthholdings from the
paynents, as long as he nmaintained a license to practice |aw,

whet her or not he did anything for the firm He spent little

time in the firnls office.
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124 The firm then af fi xed a nane plate stating

Ei senberg” on an office door at the new office.

25 Sonetine after March 3, 2005, Attorney Wigel signed a

letter for the firm and mailed it to certain clients.

|l etter stated:

ran

W have MOVED our offices to 3732 Wst Wsconsin
Avenue, Suite 300[,] M Ilwaukee, Wsconsin 53208[.]
Everything el se renmains the sane! The sane friendly,

dedicated staff to help you—tncluding the sane

att orneys; nmedi cal doct or, engi neer, par al egal s;
specialists; investigators and support staff!

Qur  "nunbers" remain the sane: phone nunbers of
(414) 342-1000 and (800) 486-0106[;] fax nunber of
(414) 342-5060

W all invite you to stop in and see our bright, newy
renmodeled (all on one floor) offices. (Enphasi s
added) .

26 In March 2005 and for sonme tine thereafter, the

television advertisenments referring to the nove of

office |l ocation and stating that:

Ei senberg, Wigel, Carlson, Blau and Cenens, injury
att or neys. W have noved to 3732 Wst Wsconsin
Avenue. Everything remains the sane. The sane

friendly, dedicated staff to help you, including the

sane attorneys, medical doctor, engineer, paralegals,
specialists, investigators and support staff. Qur
nunbers remain the sane, (414) 342-1000. we al
invite you to stop in and see our bright, newy
renodel ed offices. (Enphasis added).

The

firm

127 On March 14, 2005, Attorney Wigel filed a grievance

against Alvin Eisenberg, asserting that Attorney Ei senberg was

contacting clients of the firmin violation of the suprene court

rul es. The grievance referred to the restrictive covenant

t he Enpl oynent Agreenent.

10

in
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128 On April 7, 2005, Attorney Eisenberg filed suit in
M | waukee County GCircuit Court against the firm and its
sharehol ders, including Attorney Wigel, asserting clains for
breach of contract, wunfair conpetition, contract interference,
statutory false advertising, and theft. The firm filed a
counterclaim seeking to enforce the restrictive covenant agai nst
Attorney Eisenberg.? Meanwhile, on My 12, 2005, Attorney
Ei senberg filed a grievance against Attorney Wigel conplaining
of the firm s continued use of his nane.

129 In subsequent correspondence with the OCLR, Attorney
Wei gel took the position that Attorney Ei senberg was retired and
mai ntained that the firmwas justified in continuing to use the
name Ei senberg as part of the firnm s nane.

130 The first count of the OLR conplaint alleges that by
executing an agreenment with a "non-conpete" clause, Attorney
Weigel violated SCR 20:5.6(a). Suprenme court rule 20:5.6(a)

provi ded that:

A lawyer shall not participate in offering or
maki ng:

(a) a partnership or enploynment agreenent that
restricts the rights of a lawer to practice after

8 The civil action was resolved by a settlenent pursuant to
which the firm ceased using the nane Eisenberg in the firms

name and | etterhead. In accordance with the settlenment, the
firm filed an anendnent wth the Wsconsin Departnent of
Financial Institutions changing its name to Wigel, Carlson,

Blau & Cenens, S.C The O Counsel Agreenment with Donald
Ei senberg was termnated in Decenber 2006 at the sane tine the
firm reached the agreenent to settle the civil action wth
Attorney Al vin Ei senberg.

11
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termnation of the relationship, except an agreenent
concerni ng benefits upon retirenent;

131 Attorney Wigel acknow edges that the Stock Redenption
Agreenent "restricts the rights of a lawer to practice after
termnation of the relationship.” However, Attorney Wi gel
argues that the clause does not violate SCR 20:5.6(a) because it
was an agreenent "“concerning benefits upon retirenent.”
Attorney Weigel argues that "[e]ven though the Stock Redenption
Agreenent states that Eisenberg is to be enployed as an
attorney, that was not the intent of the parties to the contract
and they clearly did not follow it." Attorney Wigel points to
vari ous aspects of Attorney Eisenberg' s testinony where Attorney
Ei senberg described hinself or was described as having
"retired. " Attorney Weigel adds that the clause was added at
Attorney Eisenberg's request and contends that this is a purely
contractual dispute, citing SCR 20:1.17.

132 The referee rejected Attorney Wigel's argunents
finding that the Stock Redenption Agreenment does not refer or
conform to SCR 20:1.17. The Agreenent does not use the word
"retire” and it did not provide that Attorney Eisenberg would
cease to practice |aw | ndeed, the referee found, and the
record supports the finding, that Attorney Ei senberg continued
to meet with clients and continued to serve as the face of the
firmin the same manner as before the agreenents were executed.

133 We accept the referee's findings of fact and her
conclusion that the non-conpetition clause in the Enploynent

Agreenent violated SCR 20:5.6(a). W agree that while Attorney

12
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Ei senberg may have wanted, for sone purposes, to portray hinself
as retired or sem-retired, that does not turn the Enploynent
Agreenment into a "retirenent agreenent.”

134 Attorney Wigel has challenged the referee's finding
that he was notivated by greed in entering into the non-conpete
agreenent, enphasizing that the provision was inserted at the
i nsistence of Attorney Eisenberg's attorney. However, as the
referee found, Attorney Wigel aggressively sought to enforce
the non-conpete clause against Attorney Eisenberg. We accept
the referee's findings, and we agree that the execution of and
efforts to enforce t he non- conpet e cl ause vi ol at ed
SCR 20:5.6(a).

135 The second count of the OLR conplaint alleged that
Attorney Weigel msled clients and the public by continuing to
use the firm nane "Ei senberg, Wigel, Carlson, Blau & C enens,
S.C." contrary to SCRs 20:7.1(a)(1), 20:7.5(a), and 20:8.4(c).

136 Suprene court rule 20:7.1(a)(1) provided:

A lawyer shall not make a false or msleading
comuni cation about the lawer or the |awer's
services. A comunication is false or msleading if
it:

(1) <contains a material msrepresentation of
fact or law, or omts a fact necessary to make the
statenent considered as a whole not materially
m sl eadi ng;

13
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37 Suprenme court rule 20:7.5(a)? in turn provided, in
pertinent part, that "[a] |awer shall not use a firm nane,
| etterhead or other professional designation that violates Rule
7.1."

138 Suprene court rule 20:8.4(c) provided that it is
m sconduct for a lawer to "engage in conduct involving
di shonesty, fraud, deceit or m srepresentation.”

139 The crux of this claim is that despite the abrupt
termnation of Attorney Eisenberg's relationship wth the firm
and his repeated demand that the firm cease using his nane,
Attorney Weigel inplied to clients and the public that Attorney
Alvin Ei senberg was still associated with the firm as evidenced
by, anong other things, advertising that the "sanme |awers" were
wth the firm advertising that "everything remained the sane,"”
continuing to display Alvin Eisenberg's nenorabilia in the new
office, and affixing the naneplate "M . Eisenberg" on an office
door .

40 Attorney Wigel asserts that the firm "was free to
enploy Donald S. Eisenberg.” That is not the issue. The issue
is the firm using the "of counsel” relationship wth Donald
Ei senberg as a pretext for continuing to wuse the nane
"Ei senberg"” as the lead nanme for a law firm founded by Alvin

Ei senberg after the abrupt and contentious term nation of Al vin

® The caption of Count Il of the conplaint contained a
scrivener's error i dentifying t he rule at I ssue as
SCR 20:7.5(c), but footnote 3 to the conplaint correctly
identified the operative rule as SCR 20:7.5(a).

14



No. 2010AP1523-D

Ei senberg's relationship wth the firm Attorney Wi gel
continued to use "Eisenberg” in the firm nane after March 10,
2005, the date he concedes Alvin Eisenberg was no |onger an
enpl oyee of the firm?®

41 The referee found, and we agree, that when faced wth
losing the name of the firms founding nenber, Attorney Wi gel
entered into an agreenent with another M. Eisenberg, Donald
Ei senberg, to have a pretext for continuing to use Eisenberg in
the firms nane. Donald had no prior relationship with the firm
and was not an enployee, nuch less a shareholder, of the firm
This, coupled wth advertising telling the public that "nothing
had changed® was msleading, and we agree with the referee's
conclusion that this conduct violated the aforenentioned rules
of professional conduct.

142 The third count of the OLR conplaint involves the
paynment of certain bonuses to a paral egal. The paral egal has
been enployed by the firm since approximately 1990 and works in
the personal injury practice as part of a group of |awers and
nonl awyer assistants referred to as the "Wigel Team" She
provi des services at the file preparation and settl enent stages
of cases. Attorney Wi gel supervises the Wigel Team

143 Some of the nonlawer personnel enployed by the firm
including this paralegal, are conpensated on an "incentive" or

"bonus" system The paralegal is conpensated for her services

0 On February 16, 2005, counsel for the firm conceded that
as of March 10, 2005, "the present ownership would be legally
required to cease using the nanme Alvin H Ei senberg."”

15
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as follows: She is paid a base hourly wage ($7.00 or $7.50 per
hour) plus overtinme pay for work in excess of 40 hours per week
and on weekends, as nmandated by the Fair Labor Standards Act.

44 In addition to her base pay, the paralegal receives
two forns of bonus: (1) thirty cents per thousand dollars
(three-tenths of one percent) of the gross recoveries from
personal injury cases she worked on; and (2) a quarterly bonus
consisting of $1,500 plus $250 per thousand (25 percent) of the
difference between a weekly average (conputed quarterly, over 13
weeks) of gross recoveries from personal injury cases she worked
on and her weekly goal of $127,500 per week.

145 The OLR contends t hat this bonus arr angenent
constitutes unl awf ul fee splitting in vi ol ation of
SCR 20:5.4(a)(3), which provided that a |lawer or |law firm shall
not share legal fees wth a nonlawer, except that "a |awer or
law firm may include nonlawer enployees in a conpensation or
retirement plan, even though the plan is based in whole or in
part on a profit-sharing arrangenent.”

46 Suprene court rule 20:5.4 is based on the Anerican Bar
Association's Mdel Rule 5.4 which "clearly prohibits fee
"splitting' with paralegals.” See ABA Mdel CCuidelines for the

Uilization of Paralegal Services (2004). The underlying

purpose of the fee-splitting rule is to guard the professiona

i ndependence of a lawer.' It seeks to avoid the situation

1 Ccomment [1] to ABA's nodel rule 5.4, wupon which
SCR 20: 5.4 was based, states:

16
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where a nonlawer with a financial stake in the outcone of a
case could influence how that case is handled, for instance by
pressuring the |lawer either to settle faster or to hold out for
nore, based on the nonlawer's financial interest.

147 As a practical matter, of course, a law firms profits
result alnost entirely from | egal fees. So, in a sense, even
payi ng nonlawer enployees a salary could, technically, be
viewed as a sharing of fees, because fees are the firms source
of revenue. See, e.g., Ethics Opinion 322 (D.C. Bar, Feb. 16
2004) .

148 However, it is well settled that a I|awer my
conpensate a nonlawer assistant based on the quantity and
quality of their work and the value of that work to the |aw
practice. Thus, in addition to regular conpensation, paralegals
and | egal assi stants routinely and properly receive
di scretionary nerit-based bonuses or bonuses based on the
overall success of the firm See, e.g., State Bar of GCeorgia
Formal Advisory Opinion No. 05-4. The ethical issues arise when
the nonlawer's conpensation is tied too directly to specific
clients, cases or work performed by the nonlawer such that the

pr of essi onal i ndependence of the |awer is conprom sed.

The provisions of this Rule express traditional
[imtations on sharing fees. These limtations are to
protect the Ilawer's professional independence of
j udgnent . VWere soneone other than the client pays
the lawer's fee or salary, or recomends enploynent
of the lawer, that arrangenent does not nodify the
| awyer's obligation to the client. . . . (Enphasi s
added) .

17
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149 Attorney Wigel argues this bonus arrangenent is
perm ssible, asserting that it "is tied to the total perfornmance
of the firmin obtaining gross recoveries for all clients" and
that it is "not based upon specific fees from specific cases."
Attorney Weigel notes the OLR failed to show that any specific
client was affected by this system

150 A Wsconsin case directly addressing the "fee

splitting” aspect of SCR 20:5.4 is In re Disciplinary

Proceedi ngs Against Van Cura, 178 Ws. 2d 612, 504 N W2d 610

(1993). There, we ruled that it was inpermssible for a |law
firmto enter into an agreenent whereby a consulting firm would
finance a law firms product liability litigation in return for
half of the fees the law firm collected from any products
l[tability litigation. This case is factually distinguishable
and provides mnimal guidance to practitioners regarding whether
this particular bonus systemis perm ssible.

51 A review of ethics decisions from other jurisdictions
indicates that "the |line between the prohibited sharing of |egal
fees with a nonlawer and a perm ssible conpensation plan based
on profit-sharing is not <clearly demarcated.” See Ethics
Qpinion 322 (D.C. Bar, Feb. 16, 2004).

52 Generally, bonuses are deened perm ssible where the
bonus is not tied to fees generated from a particular case or
class of cases from a specific client. See, e.g., Philadel phia
Bar Ass'n Prof. Guidance Comm, Op. 2001-7 (July 2001); Va. St.
Bar Standing Comm of Legal Ethics, Op. 885 (Mar. 11, 1987) (a

18
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nonl awer may be paid based on the percentage of profits from
all fees collected by the | awer).

53 By contrast, a Florida ethics commttee concl uded that
"[b] onuses to non-lawer enployees cannot be calculated as a
percentage of the firms fees or of the gross recovery in cases
on which the non-lawer worked." See Florida Ethics Opinion

89-4 (enphasis supplied); see also Matter of Struthers, 877 P.2d

789 (Ariz. 1994) (an agreenent to give to nonlawer all fees
resul ting from nonl awyer's debt col l ection activities

constitutes inproper fee splitting); Florida Bar v. Shapiro, 413

So. 2d 1184 (Fla. 1982) (paynent of contingent salary to
nonl awyer based on total anmpbunt of fees generated is inproper);
State Bar of Mntana, Op. 95-0411 (1995) (lawer paid on
contingency basis for debt collection cannot share that fee with
a nonl awyer collection agency that worked with | awyer).

54 The OLR contends the bonus arrangenent in this case is
problematic in several respects. It involves the splitting of
revenues and the OLR contends "that it has nothing to do wth
profits such that it does not fall wthin the profit-sharing
safe harbor." The OLR notes the paralegal is entitled to a
bonus if she neets certain goal s—whether or not the firm was
profitable—and that the paynent to the nonlawer, although

conputed on the basis of a client's gross recovery, cones out of
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the contingent fee earned by the firm?? The QLR explains that
if the distribution of the client's gross recovery is viewed as
a pie chart, and if the firm is entitled to a one-third
percentage of the gross recovery, which is typical in
conti ngency cases, the nonlawer gets an approxi mate one percent
slice of the fee, off the top, before expenses, prior to any
conputation of "profit,” that is, total revenues |ess total
expenses on a firmw de basis.

155 W& do not perceive a material ethical distinction
between profit-sharing and revenue-sharing for purposes of this
bonus cal cul ation. The ethical considerations are the sane.

56 The potential ethical concern here stens fromthe fact
that the enployee's bonus is based upon net profits of a
specific law practice area, rather than upon the net profits of
the law firnmis entire practice.

157 To determ ne whether this bonus system runs afoul of
SCR 20: 5.4 we consider the original intent of rule, which is to
pr ot ect a lawer's exercise of i ndependent pr of essi onal
j udgnent . Arguably, a paralegal always has sone interest in

maximzing the lawer's fee income because the paralegal

12 There is a potential ethical concern if the paralegal
bonus is viewed as comng directly out of the client's gross
recovery and not out of the attorney's fee. This could
constitute facilitating a nonlawer receiving a contingent fee
from the client. See Bergantzel v. Mynarik, 619 N W2d 309
312-18 (lowa 2000) (agreenent entitling nonlawer to contingent
fee for negotiating an underinsured nmotorist (UM claim
constituted wunauthorized practice of law and could not be
enf orced).
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indirectly receives conpensation generated from attorney's fees
which are, thenselves, generated by recoveries by clients. I n
that respect, however, the paralegal is no different than every
nonl awyer enpl oyee of every law firm whose incone is principally
derived fromcontingent fee recoveries.

158 W& do not have specifics about the nunber of cases
this paralegal works on, but the record indicates this is a high
vol unme | egal practice. Based on the evidence presented we find
no indication that the paralegal would be interfering with the
| awyer's independent judgnent. We enphasize that the law firm
has a general duty, and the paralegal's |awer-supervisor has a
specific duty, to ensure that the paralegal's conduct s
conpatible with the ethical obligations of |awers. However, we
conclude that the rule, as drafted, does not preclude the bonus
structure described in this case. Accordingly, we dismss the
third count of the conplaint related to the bonus structure used
to conpensate certain paral egal s.

159 We turn to the appropriate discipline for Attorney
Weigel's msconduct. The referee recommended a 60-day

suspensi on based on her findings and conclusion that the OLR had

proved all three of the counts alleged in the disciplinary
conpl ai nt. She noted this case included certain aggravating
factors such as mul tiple violations, Attorney Weigel's

substantial experience in the practice of law, and Attorney
Weigel's refusal to acknow edge w ongdoi ng. The referee, quite
properly, did not consider the prior discipline because it was
remote in tine. Upon our independent review of the record and
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the specific facts of this case, we are persuaded that a public
reprimand is sufficient to achieve the goals of attorney
di sci pli ne. Al t hough we are persuaded a suspension is not
necessary to protect the public and the judicial systemin this
i nstance, Attorney Wigel is adnonished that a public reprimnd
should not be interpreted as indicating this court is untroubled
by his m sconduct. We conclude further that Attorney Wi gel
should be required to pay the full costs of this disciplinary
proceedi ng, which are $17,447.28 as of January 20, 2012. No
restitution was sought and none is ordered in this proceeding.

60 IT IS ORDERED that Joseph W Wigel is publicly
repri manded for his professional m sconduct.

61 IT IS FURTHER ORDERED that within 60 days of the date
of this order, Joseph W Wigel shall pay to the Ofice of
Lawyer Regulation the costs of this proceeding. If the costs
are not paid within the tinme specified and Joseph W Wi gel has
not entered into a paynent plan approved by the Ofice of Lawer
Regul ation, then the Ofice of Lawer Regulation is authorized
to nove this court for a suspension of the |license of Joseph W

Weigel to practice law in Wsconsin.
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162 ANN WALSH BRADLEY, J. (di ssenting). Today the
majority interprets SCR 20:5.4(a) to allow fee splitting on
particular cases wth nonlawer enployees. Because | believe
that this interpretation is contrary to both the purpose of the
rule and to the interpretation of simlar or identical fee-
splitting rules enacted in other states, | respectfully dissent.

163 The court is asked to review three counts of alleged
m sconduct . In regard to the first two counts set forth in the
conplaint, the mjority accepts the recomendation of the
referee  and concludes that Attorney Wi gel should be
di sciplined. | agree.

164 However, the mpjority further concludes that the third
count, involving the bonus structure used to conpensate certain
nonl awyer enpl oyees, should be dism ssed. It determ nes that
t he conpensation schene used in this case does not violate the
fee-splitting rule, SCR 20:5.4(a). It is here that | part ways
with the majority.

65 Suprene court rule 20:5.4(a), which is based on an ABA
nodel rule, prohibits lawers or law firnms from sharing |ega
fees with nonl awers. An exception allows, however, that they
"may include nonlawer enployees in a conpensation or retirenent
pl an, even though the plan is based in whole or in part on a

profit-sharing arrangenment.” SCR 20:5.4(a)(3).1

! The language of SCR 20:5.4(a)(3) was not affected by the
changes to Chapter 20 which becane effective on July 1, 2007.
See S. . Order 04-07, 2007 W 4, 293 Ws. 2d xv, 726 N W2d
Ct.R45 (eff. July 1, 2007).
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66 The wunderlying purpose of the rule is to guard the

prof essional independence of the |awer. As the majority
correctly notes, "ethical issues arise when the nonlawer's
conpensation is tied too directly to . . . work perfornmed by the

nonl awyer such that the professional independence of the |awer
is conpron sed.” Majority op., 148. A person entitled to a
portion of a lawer's fees may attenpt to influence the |awer's
activities so as to nmaxim ze those fees. Restatenent (Third) of
The Law Governing Lawers 8 10 cnmt. b (2000).

167 A review of ethics opinions from other states with a
simlar or identical fee-splitting rule indicates that the rule
permts certain bonuses to nonlawer enployees. For i nstance,
the State Bar of Georgia determned that |awers nay pay a
monthly bonus to nonlawer enployees based on the overall
success of the firm See State Bar of GCeorgia Formal Advisory
Op. 05-4 (2007). Another ethics commttee determned that a | aw
firm could conpensate a nonlawer based on a percentage of the
firms net profits of a specific law practice area. See
M chigan Ethics Op. RI-143 (1992).

168 However, "conpensating nonl awer enployees based on a
percentage of the legal fees generated in the particular matters
on which the nonlawer worked has been held inpermssible.™
Restatenent (Third) of The Law CGoverning Lawers 8§ 10 cmt. e.
See, e.g. Uah State Ethics Advisory Op. Comm, Op. 02-07 (2002)
(lawers or law firms nmay not conpensate nonl awers w th bonuses
that are "tied to specific fees from a particular case");

Phi | adel phia Bar Ass'n Prof. @uidance Conm, Qp. 2001-7 (2001)
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(bonus is perm ssible "provided that the bonus is not tied to or
contingent on the paynent of a fee from a particular case or
specific class of cases"); North Carolina State Bar, Op. RPC 147
(1993) (nonlawyer bonus inpermssible because it was "cal cul ated
based upon a percentage of the incone the firm derives from
| egal matters on which the paral egal has worked").

169 The mpjority reflects that in addition to her base
pay, the paralegal at issue received "thirty cents per thousand
dollars (three-tenths of one percent?) of the gross recoveries
from personal injury cases she worked on." Majority op., 9144.

170 The OLR contends that this bonus arrangenent
constitutes wunlawful fee splitting under SCR 20:5.4. It

expl ai ns:

Whether or not the Firm was at any tinme profitable,
[the paralegal] was entitled to receive three-tenths
of one percent of the clients’ gross recoveries in the
personal injury cases she worked on. Weigel's
assertion that the bonus is not based upon "specific
fees fromspecific cases" is nere semantics .

171 1In its argunent, the OLR enphasizes that the paynent
to the nonlawer, although conputed on the basis of a client's
gross recovery, conmes out of the contingent fee earned by the
firm It describes the fee as follows: ". . . viewing the
distribution of the client's gross recovery as a pie chart, if
the Firm is entitled to a one-third percentage of the gross
recovery, the nonl awer gets an approxi nate one percent slice of

the fee, off the top, before expenses, prior to any conputation

21t is unclear fromthe record whether the percentage used
by the majority opinion is correct. However, for consistency we
use the percentage as set forth by the majority.
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of 'profit," that is, total revenues less total expenses on a
Firmw de basis."

172 1 find the argunent of the COLR persuasive. It is
consistent with the <conclusions of +the other jurisdictions
referenced above which have interpreted simlar or identica
rules based on the ABA nodel code. Therefore, | determ ne that
a formula, as used here, that conpensates nonlawer enployees
based on a percentage of the legal fees generated in the
particular matters on which the nonl awer worked, violates both
the purpose and the plain prohibition set forth in SCR 20:5. 4.
Accordingly, although I join the nmgjority in finding violations
as to counts 1 and 2, | respectfully dissent as to the dism ssal
of the third count.

173 | am authorized to state that CH EF JUSTI CE SH RLEY S.
ABRAHAMSON j oi ns this dissent.



No. 2010AP1523-D. awb



	CaseNumber
	AddtlCap

		2014-09-15T18:27:49-0500
	CCAP




