
2009 WI  70 
 

SUPREME COURT OF WI SCONSI N 
 

 
 

  CASE NO. :  2007AP1754 
COMPLETE TI TLE:   
 Gl en D.  Hocki ng and Louann Hocki ng,  

          Pl ai nt i f f s- Appel l ant s,  
     v.  
Ci t y of  Dodgevi l l e,  Laur ence E.  Schmi t ,  Wal l ace 
Roger s,  Shaun Ser sch,  Wendy Ser sch and 
Ger mant own Mut ual  I nsur ance Company,  
          Def endant s,  
Char l es C.  O' Rour ke,  Joan R.  O' Rour ke,  Amer i can 
Fami l y Mut ual  I nsur ance Company and Amy 
Cr ubaugh- Shr ank,  
          Def endant s- Respondent s.  
 

   ON CERTI FI CATI ON FROM THE COURT OF APPEALS 
  
OPI NI ON FI LED:  Jul y 9,  2009   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Apr i l  15,  2009   
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t    
 COUNTY:  I owa   
 JUDGE:  Edwar d E.  Lei neweber    
   
JUSTI CES:   
 CONCURRED:  ABRAHAMSON,  C. J. ,  concur s ( opi ni on f i l ed) .  

BRADLEY,  J. ,  j oi ns t he concur r ence.    
 DI SSENTED:          
 NOT PARTI CI PATI NG:  CROOKS,  J. ,  di d not  par t i c i pat e.    
   
ATTORNEYS:   

For  t he pl ai nt i f f s- appel l ant s t her e was a br i ef  ( i n t he 
cour t  of  appeal s)  and a r epl y br i ef  f i l ed by Sheila S. Kelley, 
Matthew Allen, Tyler T. Kieler, Christopher D. Stombaugh, and 
Kopp, McKichan, Geyer, Skemp & Stombaugh, LLP,  Pl at t evi l l e,  and 
or al  ar gument  by Christopher D. Stombaugh. 

 
For  t he def endant s- r espondent s,  Char l es C.  O’ Rour ke,  Joan 

R.  O’ Rour ke,  and Amer i can Fami l y  Mut ual  I nsur ance Company,  t her e 
was a br i ef  by Patricia J. Epstein, Amy B.F. Tutwiler, and Bell, 
Geirhart & Moore, S.C.,  Madi son,  and or al  ar gument  by Amy B.F. 
Tutwiler and Patricia J. Epstein. 

 
For  t he def endant - r espondent ,  Amy Cr ubaugh- Schr ank,  t her e 

was a br i ef  ( i n t he cour t  of  appeal s)  by Rick J. Mundt and 



 

 2 

Winner, Wixson & Pernitz,  Madi son,  and or al  ar gument  by Rick J. 
Mundt. 

 
An ami cus cur i ae br i ef  was f i l ed by Carl A. Sinderbrand, 

Timothy M. Barber, and Axley Brynelson, LLP,  Madi son,  on behal f  
of  t he Wi sconsi n Bui l der s Associ at i on.  

 
An ami cus cur i ae br i ef  was f i l ed by Paul G. Kent and 

Anderson & Kent, S.C.,  Madi son,  on behal f  of  t he Wi sconsi n 
REALTORS® Associ at i on.  

 
 
 
 



 

 

2009 WI  70

NOTI CE 
Thi s opi ni on i s subj ect  t o f ur t her  
edi t i ng and modi f i cat i on.   The f i nal  
ver si on wi l l  appear  i n t he bound 
vol ume of  t he of f i c i al  r epor t s.    

No.   2007AP1754  
( L. C.  No.  2006CV120)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
Gl en D.  Hocki ng and Louann Hocki ng,  
 
          Pl ai nt i f f s- Appel l ant s,  
 
     v.  
 
Ci t y of  Dodgevi l l e,  Laur ence E.  Schmi t ,  Wal l ace 
Roger s,  Shaun Ser sch,  Wendy Ser sch and 
Ger mant own Mut ual  I nsur ance Company,  
 
          Def endant s,  
 
Char l es C.  O' Rour ke,  Joan R.  O' Rour ke,  Amer i can 
Fami l y Mut ual  I nsur ance Company and Amy 
Cr ubaugh- Schr ank,  
 
          Def endant s- Respondent s.  
 

FI LED 
 

JUL 9,  2009 
 

Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  

 
 

  

 

APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  I owa Count y,  

Edwar d E.  Lei neweber ,  Judge.   Affirmed.    

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s case i s bef or e 

t he cour t  on cer t i f i cat i on by t he cour t  of  appeal s pur suant  t o 

Wi s.  St at .  § ( Rul e)  809. 61 ( 2007- 08) . 1  Gl en and Louann Hocki ng 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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( her ei naf t er ,  " t he Hocki ngs" )  br ought  an act i on agai nst  t he Ci t y  

of  Dodgevi l l e and a number  of  i ndi v i dual s f or  negl i gence,  

unl awf ul  t aki ng,  and cr eat i ng and mai nt ai ni ng a nui sance.   

Rel evant  t o t hi s appeal  i s  t he al l egat i on of  negl i gent  

mai nt enance of  a nui sance agai nst  def endant s Char l es and Joan 

O' Rour ke and Amy Cr ubaugh- Schr ank ( col l ect i vel y her ei naf t er  " t he 

def endant s" ) . 2  The ci r cui t  cour t  concl uded t hat  no l i abi l i t y  

coul d ar i se because t hese def endant s di d not  owe a dut y t o t he 

Hocki ngs under  t hese ci r cumst ances.   The Hocki ngs appeal ed,  and 

t he cour t  of  appeal s cer t i f i ed t hi s case t o t he supr eme cour t ,  

whi ch we accept ed.   

¶2 The i ssue pr esent ed t o us f or  r evi ew i s whet her  t he 

def endant s i n t hi s case,  who ar e or  wer e uphi l l  l andowner s f r om 

t he Hocki ngs,  ar e l i abl e t o t he Hocki ngs f or  damages al l egedl y 

caused by sur f ace wat er ,  i . e. ,  st or m wat er ,  r unni ng f r om t he 

def endant s '  pr oper t y t o t he Hocki ngs'  pr oper t y.   We concl ude 

t hat  t he def endant s ar e not  l i abl e because,  under  t he 

c i r cumst ances,  t he def endant s have no dut y t o abat e t he al l eged 

nui sance.  

                                                 
2 A separ at e appeal  wi t h r espect  t o t he Ci t y of  Dodgevi l l e 

i s pendi ng.   The ci r cui t  cour t  di smi ssed al l  c l ai ms agai nst  t he 
Ci t y of  Dodgevi l l e,  t he devel oper ,  and t he sur vey engi neer  
because i t  conc l uded t hat  t hose cl ai ms wer e bar r ed by t he 
st at ut es of  r epose,  pur suant  t o Wi s.  St at .  §§ 893. 89 and 893. 37,  
gi ven t he sui t  was f i l ed at  l east  t en year s af t er  subst ant i al  
compl et i on of  t he devel opment .   The Hocki ngs di d not  appeal  t he 
c i r cui t  cour t ' s  di smi ssal  agai nst  Shaun and Wendy Ser sch.  
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I .  BACKGROUND 

¶3 The Hocki ngs pur chased t hei r  home i n 1978,  and at  t hat  

t i me t her e wer e no nei ghbor s near by.   I n 1989,  Wal l ace Roger s 

pur chased t he l and adj acent  t o t he Hocki ngs.   Roger s hi r ed 

Laur ence Schmi t ,  a pr of essi onal  engi neer ,  t o devel op t he 

pr oper t y as a r esi dent i al  subdi v i s i on.   I n 1991,  t he l and 

sur r oundi ng t he Hocki ngs'  home,  whi ch woul d i ncl ude t he l and 

uphi l l  f r om t he Hocki ngs,  and t he st r eet s ar ound t he Hocki ngs'  

pr oper t y,  wer e devel oped by Roger s.   As a r esul t  of  Roger s '  

devel opment ,  t he Hocki ngs'  pr oper t y i s now at  t he bot t om of  a 

bowl .   Pr i or  t o Roger s '  devel opment ,  t he Hocki ngs never  had 

wat er  l eakage i nt o t hei r  basement ,  but  s i nce t hi s devel opment  

t he Hocki ngs have had si gni f i cant  wat er  pr obl ems.   The i ncr eased 

wat er  f l ow al l egedl y has caused pr obl ems wi t h t he Hocki ngs'  

f oundat i on and l ed t o mol d.   Due t o t hese pr obl ems,  t he Hocki ngs 

have had t o move out  of  t hei r  home.  

¶4 A ci v i l  engi neer  consul t ant ,  Gr eg St auder ,  i nspect ed 

t he Hocki ngs'  pr oper t y and concl uded t hat  t he i ncr eased st or m 

wat er  r unof f  f l owi ng over  t he Hocki ngs'  pr oper t y was due t o t he 

way i n whi ch Roger s devel oped t he l and.   Because of  Roger s '  

devel opment ,  t he gr adi ng ar ound t he pr oper t y has been al t er ed 

and t he l and was conver t ed f r om absor pt i ve agr i cul t ur e t o 

i mper vi ous sur f aces,  but  st or m sewer s wer e not  i nst al l ed.   The 

manner  i n whi ch Roger s devel oped t he l and al l egedl y caused t he 

Hocki ngs'  pr obl ems.    
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¶5 On Febr uar y 16,  2007,  t he Hocki ngs f i l ed an amended 

compl ai nt 3 agai nst  t he Ci t y of  Dodgevi l l e,  Wal l ace Roger s,  

Laur ence E.  Schmi t  and t he def endant s i n t hi s case.   The 

compl ai nt  al l eged,  i n par t ,  negl i gent  mai nt enance of  a nui sance.   

Rel evant  t o t hi s appeal  ar e t he def endant s who l i ve or  once 

l i ved at  1104 Roel l i  St r eet ,  Dodgevi l l e,  Wi sconsi n.   The 1104 

Roel l i  St r eet  pr oper t y i s adj acent  t o and di r ect l y uphi l l  f r om 

t he Hocki ngs'  pr oper t y and i s one home i n t he 1991 devel opment  

of  t he l and sur r oundi ng t he Hocki ngs'  pr oper t y.   Def endant  

Cr ubaugh- Schr ank l i ved at  1104 Roel l i  St r eet  begi nni ng i n 1999 

and def endant s O' Rour ke moved t o 1104 Roel l i  St r eet  i n 2004.   

These def endant  l andowner s di d not  modi f y t he pr oper t y i n any 

way t hat  coul d af f ect  wat er  dr ai nage ont o t he Hocki ngs'  

pr oper t y.    

¶6 The def endant s moved t he ci r cui t  cour t  f or  summar y 

j udgment  asser t i ng t hat  t hey had no dut y t o abat e t hi s nui sance.   

The ci r cui t  cour t  concl uded t hat ,  as a mat t er  of  l aw,  t he 

def endant s coul d not  be l i abl e t o t he Hocki ngs.   I t  r easoned 

t hat  t he def endant s had no dut y t o abat e t hi s nui sance because 

t hey wer e mer el y " possessor s and t i t l ehol der s i n por t i ons of  

upgr ade pr oper t y f r om t he Hocki ngs. "   Ther ef or e,  no dut y t o 

abat e t hi s nui sance ar ose.   I n addi t i on,  t he c i r cui t  cour t  

concl uded t hat  even i f  a dut y was owed and t he def endant s wer e 

negl i gent ,  l i abi l i t y  shoul d be pr ecl uded by t he appl i cat i on of  

publ i c pol i cy f act or s.   The Hocki ngs appeal ed t he ci r cui t  

                                                 
3 The or i gi nal  compl ai nt  was f i l ed on August  22,  2006.  
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cour t ' s  deci s i on.   The cour t  of  appeal s cer t i f i ed t he appeal  t o 

t hi s cour t ,  whi ch we accept ed. 4   

I I .  STANDARD OF REVI EW 

¶7 " Whet her  t he c i r cui t  cour t  pr oper l y gr ant ed summar y 

j udgment  i s a quest i on of  l aw t hat  t hi s cour t  r evi ews de novo. "  

Schmi dt  v.  N.  St at es Power  Co. ,  2007 WI  136,  ¶24,  

305 Wi s.  2d 538,  742 N. W. 2d 294.   Thi s cour t  appl i es t he same 

st andar ds as t hose used by t he c i r cui t  cour t ,  and t hese 

st andar ds ar e set  f or t h i n Wi s.  St at .  § 802. 08.   I d.   Whet her  a 

dut y under  t he c i r cumst ances exi st s and t he scope of  such a dut y  

ar e quest i ons of  l aw t hat  we deci de de novo.   Hoi da,  I nc.  v.  M&I  

Mi dst at e Bank,  2006 WI  69,  ¶23 n. 12,  291 Wi s.  2d 283,  717 

N. W. 2d 17.    

                                                 
4 I n i t s cer t i f i cat i on,  t he cour t  of  appeal s i nqui r ed 

whet her  t hi s case shoul d be gover ned by t he r easonabl e use 
doct r i ne ar t i cul at ed i n St at e v.  Deet z,  66 Wi s.  2d 1,  224 
N. W. 2d 407 ( 1974)  or  t he Rest at ement  ( Second)  of  Tor t s § 839 
( 1979) ,  whi ch we r ef er enced i n Mi l waukee Met r opol i t an Sewer age 
Di st r i ct  v.  Ci t y of  Mi l waukee,  2005 WI  8,  ¶¶73,  85,  and nn.  23 & 
24,  277 Wi s.  2d 635,  691 N. W. 2d 658.   The cour t  of  appeal s 
quest i oned whet her  t he r easonabl e use doct r i ne and § 839 may be 
i n conf l i c t  wi t h one anot her .   However ,  no conf l i c t  exi st s  
because § 839 speci f i cal l y r ef er ences § 822,  whi ch we have 
pr evi ousl y adopt ed,  and t he r easonabl e use doct r i ne i s l ar gel y  
embodi ed wi t hi n § 822.   See Rest at ement  ( Second)  of  Tor t s § 839 
cmt .  g ( r ef er enci ng § 822) ;  Cr est  Chevr ol et - Ol dsmobi l e- Cadi l l ac,  
I nc.  v.  Wi l l emsen,  129 Wi s.  2d 129,  138,  384 N. W. 2d 692 ( 1986)  
( st at i ng " [ t ] he r easonabl e use doct r i ne i s subst ant i al l y  
embodi ed i n sec.  822" ) ;  Mi l waukee Met r o.  Sewer age Di st . ,  277 
Wi s.  2d 636,  ¶25 n. 4 ( st at i ng " Wi sconsi n has adopt ed t he 
Rest at ement  ( Second)  of  Tor t s § 822" ) .  
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I I I .  ANALYSI S 

¶8 The Hocki ngs asser t  t hat  t hese def endant s ar e l i abl e 

f or  negl i gent l y  mai nt ai ni ng a nui sance,  whi ch has al l egedl y 

damaged t he Hocki ngs'  pr oper t y.   The Hocki ngs ar gue t hat  t he 

c i r cui t  cour t  er r ed by conduct i ng a dut y anal ysi s because under  

Wi sconsi n l aw a dut y i s owed t o t he wor l d at  l ar ge,  and t hus,  

t he def endant s owe a dut y t o t he Hocki ngs because t hey ar e 

l andowner s.   I n addi t i on,  t he Hocki ngs al so asser t  t hat  publ i c 

pol i cy f act or s do not  pr ecl ude l i abi l i t y  i n t hi s case.   The 

def endant s on t he ot her  hand,  ar gue t hat  a publ i c pol i cy 

anal ysi s i s unnecessar y because t he ci r cui t  cour t ' s  dut y  

anal ysi s was appr opr i at e.   The def endant s,  r el y i ng pr i mar i l y on 

Hoi da,  r eason t hat  dut y i s and al ways has been a pr er equi s i t e t o 

negl i gence,  and as a r esul t ,  dut y i s a r el evant  det er mi nat i on i n 

t hi s case.   We agr ee wi t h t he def endant s and t her ef or e af f i r m 

t he ci r cui t  cour t ' s  deci s i on wi t h r espect  t o t he def endant s 

havi ng no dut y t o t he Hocki ngs t o abat e t hi s nui sance under  t he 

c i r cumst ances of  t hi s case.  

¶9 To pr evai l  on t hei r  c l ai m of  negl i gent  mai nt enance of  

a nui sance,  t he Hocki ngs must  f i r st  show t hat  t he def endant s 

wer e negl i gent ,  whi ch r equi r es t hat  def endant s f ai l ed t o act  

when t hey had a dut y t o act .   See Wi s JI ——Ci vi l  1920;  see al so 

Rest at ement  ( Second)  of  Tor t s §§ 822,  824,  839 ( 1979)  

( di scussi ng nui sance act i ons and pr ovi di ng t hat  t o pr evai l ,  t he 

nui sance must  be " ot her wi se act i onabl e"  and t he def endant  must  
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have a posi t i ve dut y t o act ) .   The anal ysi s of  t hi s case cent er s 

on dut y under  t he c i r cumst ances her ei n pr esent ed. 5   

A.  Negl i gence  

¶10 We f i r st  consi der  whet her  t he Hocki ngs can sat i s f y t he 

f undament al  el ement s of  negl i gence.   " Wi sconsi n cour t s have 

engaged a f our - el ement  anal ysi s t o det er mi ne whet her  an 

act i onabl e c l ai m f or  negl i gence has been st at ed. "   Hoi da,  291 

Wi s.  2d 283,  ¶23.   The f our  el ement s ar e as f ol l ows:  " ' ( 1)  t he 

exi st ence of  a dut y of  car e on t he par t  of  t he def endant ,  ( 2)  a 

br each of  t hat  dut y of  car e,  ( 3)  a causal  connect i on bet ween t he 

def endant ' s br each of  t he dut y of  car e and t he pl ai nt i f f ' s 

i nj ur y,  and ( 4)  act ual  l oss or  damage r esul t i ng f r om t he 

[ br each] . ' "   I d.  ( c i t i ng Gr i t zner  v.  Mi chael  R. ,  2000 WI  68� 235 

Wi s.  2d 781,  ¶19,  611 N. W. 2d 906) .  

1.  Dut y under  Wi sconsi n l aw 

¶11 Dut y has al ways been a r el evant  el ement  i n Wi sconsi n' s 

negl i gence anal ysi s even t hough cases have mor e of t en been 

l i mi t ed by t he appl i cat i on of  publ i c pol i cy f act or s.   Ni chol s v.  

Pr ogr essi ve N.  I ns.  Co. ,  2008 WI  20,  ¶36,  308 Wi s.  2d 17,  746 

N. W. 2d 220;  see al so Behr endt  v.  Gul f  Under wr i t er s I ns.  Co. ,  

2009 WI  71,  __ Wi s.  2d __,  __ N. W. 2d __ ( Roggensack,  J. ,  

                                                 
5 The concur r ence i s a mi x  of  wel l - accept ed pr i nci pl es and 

t he chi ef  j ust i ce' s opi ni ons.   Whi l e t he concur r ence pr ef er s t o 
assume dut y and eval uat e t he v i abi l i t y  of  t he c l ai m on t he basi s  
of  br each,  t he maj or i t y pr ef er s t o t ackl e t he i ssue of  dut y 
head- on.   Her e we concl ude t hat  no negl i gence exi st s because t he 
Hocki ngs do not  sat i sf y t he f i r st  el ement  of  negl i gence——dut y.   
Thus,  we need not  r each t he i ssue of  br each.  
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concur r i ng)  ( di scussi ng dut y under  Wi sconsi n negl i gence l aw) .   

The pr eval ence of  a publ i c pol i cy f act or  anal ysi s,  however ,  does 

not  el i mi nat e consi der at i on of  t he f our  el ement s of  negl i gence.   

See Hoi da,  291 Wi s.  2d 283,  ¶23 n. 12 ( r eaf f i r mi ng t hat  t her e ar e 

f our  el ement s t o a negl i gence anal ysi s) .   Our  f ocus i n t hi s case 

cent er s on t he f i r st  el ement  of  " dut y. "   Under  t he f i r st  

el ement ,  " dut y,  i nvol ves t wo aspect s:  ( 1)  t he exi st ence of  a 

dut y of  or di nar y car e;  and ( 2)  an assessment  of  what  or di nar y 

car e r equi r es under  t he c i r cumst ances. "   I d. ,  ¶27 ( c i t i ng 

Hat l eber g v.  Nor west  Bank Wi s. ,  2005 WI  109,  ¶¶17- 18,  283 

Wi s.  2d 234,  700 N. W. 2d 15) .    

¶12 Whi l e Wi sconsi n has adopt ed t he mi nor i t y v i ew f r om 

Pal sgr af  v.  Long I s l and Rai l r oad Co. ,  162 N. E.  99 ( N. Y.  1928) ,  

whi ch est abl i shed t hat  ever yone owes a dut y t o t he wor l d at  

l ar ge,  t he dut y owed t o t he wor l d i s not  unl i mi t ed but  r at her  i s 

r est r i ct ed t o what  i s r easonabl e under  t he c i r cumst ances.   

Hoi da,  291 Wi s.  2d 283,  ¶¶30- 32.   As a r esul t ,  Wi sconsi n cour t s 

have i n t he past  pr ecl uded negl i gence act i ons because a 

def endant  di d not  owe a dut y t o t he pl ai nt i f f  under  t he 

c i r cumst ances.   See Baumei st er  v .  Aut omat ed Pr ods. ,  I nc. ,  2004 

WI  148,  ¶¶18- 21,  277 Wi s.  2d 21,  690 N. W. 2d 1 ( concl udi ng t hat  

t he ar chi t ect  di d not  have a dut y t o super vi se t he const r uct i on 

of  a chur ch because t he ar chi t ect ' s cont r act  st at ed he had no 

r esponsi bi l i t y  f or  const r uct i on of  t he chur ch) ;  Hat l eber g,  283 

Wi s.  2d 234,  ¶¶19- 25 ( concl udi ng t hat  a t r ust ee of  a bank di d 

not  have a dut y t o r evi ew a t r ust  document  t o ascer t ai n whet her  

i t  wor ked f or  t he st at ed pur pose of  t he t r ust ) .  
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¶13 For  exampl e,  i n Hoi da,  we concl uded t hat  t he 

pl ai nt i f f ' s  c l ai ms wer e pr ecl uded because i t s " cl ai m of  a br each 

[ wa] s based ent i r el y on t he t heor y t hat  t he def endant s '  dut y of  

or di nar y car e under  t he c i r cumst ances r equi r ed t hem t o under t ake 

cer t ai n t asks t hat  we [ ]  concl uded or di nar y car e under  t he 

c i r cumst ances di d not  r equi r e. "   I d. ,  ¶46.   Thus,  because t her e 

was no dut y under  t he c i r cumst ances,  no br each occur r ed,  and 

t her e was not  a v i abl e negl i gence cl ai m.   I d.   I n Hoi da,  we 

r el i ed on cont r act ual  pr ovi s i ons t o eval uat e t he c i r cumst ances 

bear i ng on t he scope of  t he def endant ' s dut y of  or di nar y car e.   

I d. ,  ¶¶38- 39.   I n t he case at  hand,  we r el y on common l aw 

doct r i nes gover ni ng sur f ace wat er  t o ascer t ai n t he def endant s '  

dut y of  or di nar y car e under  t he c i r cumst ances.  

2.  Dut y under  t he c i r cumst ances of  t hi s case 

¶14 Thi s case concer ns t he al l egat i on t hat  uphi l l  

l andowner s have a dut y t o abat e nat ur al l y occur r i ng sur f ace 

wat er  t hat  r uns downhi l l  ont o t he Hocki ngs'  pr oper t y.   Al t hough 

t hr ee di st i nct  doct r i nes——t he common enemy doct r i ne,  t he c i v i l  

l aw r ul e, 6 and t he r easonabl e use r ul e——have devel oped over  t he 

year s i n or der  t o anal yze sur f ace wat er  pr obl ems,  Wi sconsi n has 

adopt ed t he " r easonabl e use"  r ul e.   2 Rober t  E.  Beck et  al . ,  

                                                 
6 Wi sconsi n has not  pr evi ousl y ut i l i zed t he ci v i l  l aw r ul e.   

I n shor t ,  " [ i ] t  pr ovi des t hat  dr ai nage must  be al l owed t o f ol l ow 
i t s nat ur al  cour ses.   The upper  l andowner  i s not  al l owed t o 
r edi r ect  dr ai nage ar t i f i c i al l y ,  and t he l ower  l andowner  i s 
f or bi dden t o obst r uct  nat ur al  dr ai nage. "   5 Rober t  E.  Beck,  
Wat er s and Wat er  Ri ght s § 59. 02( b) ( 3)  ( 1991 ed. ,  r epl .  vol .  
2006)   The pur pose i s t o pr eser ve nat ur al  dr ai nage and pr ohi bi t  
one l andowner  f r om t aki ng unf ai r  advant age over  anot her .   I d.  
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Wat er s and Wat er  Ri ght s § 10. 03( b) ( 3)  ( 1991 ed. ,  r epl .  vol .  

2008) ;  5 Rober t  E.  Beck,  Wat er s and Wat er  Ri ght s § 59. 02( b)  

( 1991 ed. ,  r epl .  vol .  2006) .   " Over  t he past  s i xt y year s,  many 

st at es have shi f t ed f r om t he common enemy and ci v i l  l aw r ul es t o 

t he r easonabl e use r ul e. "   I d. ,  § 59. 02( b) ( 7) .  

¶15 Pr i or  t o 1974,  sur f ace wat er  cases i n Wi sconsi n wer e 

gover ned by t he common enemy doct r i ne.   See St at e v.  Deet z,  66 

Wi s.  2d 1,  8- 10,  13- 16,  224 N. W. 2d 407 ( 1974)  ( r ej ect i ng t he 

common enemy doct r i ne and adopt i ng t he r easonabl e use r ul e) .   

The common enemy doct r i ne pr ovi ded:  

The r i ght  of  an owner  of  l and t o occupy and 
i mpr ove i t  i n such manner  and f or  such pur poses as he 
may see f i t ,  ei t her  by changi ng t he sur f ace or  t he 
er ect i on of  bui l di ngs or  ot her  st r uct ur es t her eon,  i s  
not  r est r i ct ed or  modi f i ed by t he f act  t hat  hi s own 
l and i s so s i t uat ed wi t h r ef er ence t o t hat  of  
adj oi ni ng owner s t hat  an al t er at i on i n t he mode of  i t s 
i mpr ovement  or  occupat i on i n any por t i on of  i t  wi l l  
cause wat er ,  whi ch may accumul at e t her eon by r ai ns and 
snows f al l i ng on i t s sur f ace or  f l owi ng ont o i t  over  
t he sur f ace of  adj acent  l ot s,  ei t her  t o st and i n 
unusual  quant i t i es on ot her  adj acent  l ands,  or  pass 
i nt o and over  t he same i n gr eat er  quant i t i es or  i n 
ot her  di r ect i ons t han t hey wer e accust omed t o f l ow.  

Wat t er s v.  Nat ' l  Dr i ve- i n,  I nc. ,  266 Wi s.  432,  435- 36,  63 N. W. 2d 

708 ( 1954)  ( emphasi s added) .   Ther ef or e,  under  t he common enemy 

doct r i ne,  " each l andowner  ha[ d]  a pr i v i l ege t o deal  wi t h,  

di spose of ,  bl ock,  or  di ver t  di f f used sur f ace wat er  i n any 

manner  as he sees f i t ,  wi t hout  l egal  l i abi l i t y  f or  t he i nj ur i ous 

consequences t o hi s nei ghbor s '  l ands. "   5 Beck,  supr a,  

§ 59. 02( b) ( 2) .  
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¶16 Thi s cour t  appl i ed t he common enemy r ul e i n Wat t er s 

wher e t he def endant  const r uct ed a dr i ve- i n t heat er  on pr oper t y  

t hat  adj oi ned t he pl ai nt i f f ' s  pr oper t y.   Wat t er s,  266 Wi s.  at  

433.   The def endant ' s pr oper t y was such t hat  some wat er  

per col at ed i nt o t he soi l  and t he r emai ni ng r an of f  and ont o t he 

pl ai nt i f f ' s  pr oper t y.   I d.   However ,  as a r esul t  of  t he dr i ve- i n 

t heat er  const r uct i on,  whi ch i ncl uded f aci l i t i es,  dr i veways,  t i l e 

dr ai ns,  and sewage- di sposal  f aci l i t i es,  t he l and was gr aded and 

f i l l ed up so as t o " change t he nat ur al  cont our  of  sai d l and,  

whi ch [ ]  caused t he ar t i f i c i al  and unnat ur al  f l ow of  sur f ace 

wat er s"  t o dr ai n ont o t he pl ai nt i f f ' s  pr oper t y.   I d.   Thi s 

dr ai nage caused damage t o t he pl ai nt i f f ' s  r oadway and r esul t ed 

i n l osi ng t he use of  some pr oper t y.   I d.   Thi s cour t  i n Wat t er s 

concl uded t hat  " [ u] nder  t he est abl i shed l aw of  t hi s st at e[ ,  

i . e. ,  t he common enemy doct r i ne, ]  t he pl ai nt i f f s have no cause 

of  act i on f or  damages caused by dr ai nage of  sur f ace wat er s,  

ei t her  because of  t he i nst al l at i on of  t i l e dr ai ns or  by changi ng 

t he nat ur al  f l ow of  such wat er s. "   I d.  at  436.    

¶17 Whi l e t hi s cour t  had appl i ed t he common enemy doct r i ne 

pr i or  t o 1974,  i n Deet z,  we r ej ect ed t hat  doct r i ne i n f avor  of  

t he r easonabl e use r ul e,  whi ch i s embodi ed i n t he Rest at ement  

( Second)  of  Tor t s § 822,  adopt ed by t hi s cour t .   Cr est ,  129 

Wi s.  2d at  138;  Mi l waukee Met r o.  Sewer age Di st . ,  277 

Wi s.  2d 635,  ¶25 n. 4.    

¶18 I n Deet z,  t hi s  cour t  concl uded t hat  t he r easonabl e use 

r ul e as set  f or t h i n t he " Rest at ement  of  Tor t s bet t er  compor t s 

wi t h t he r eal i t i es of  moder n soci et y t han does t he common enemy 
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doct r i ne. "   Deet z,  66 Wi s.  2d at  18.   Under  t he r easonabl e use 

r ul e,  " ' each possessor  i s l egal l y pr i v i l eged t o make a 

r easonabl e use of  hi s l and,  even t hough t he f l ow of  sur f ace 

wat er s i s al t er ed t her eby and causes some har m t o ot her s,  but  

i ncur s l i abi l i t y  when hi s har mf ul  i nt er f er ence wi t h t he f l ow of  

sur f ace wat er s i s unr easonabl e. ' "   I d.  at  14 ( c i t at i on omi t t ed) .    

¶19 I n Deet z,  t he pl ai nt i f f  br ought  an act i on t o abat e a 

nui sance caused by an uphi l l  l andowner .   I d.  at  6.   The 

def endant  devel oped l and on t op of  a bl uf f  over l ooki ng Lake 

Wi sconsi n.   I d.   Pr i or  t o devel opment ,  t he bl uf f  l and was used 

f or  cr ops and past ur e,  and t hus t he er osi on and r unof f  was 

mi ni mal .   I d.   However ,  af t er  const r uct i on,  one of  t he r oads at  

t he bot t om of  t he bl uf f  was cover ed by unusual  amount s of  sand 

i n many pl aces and t he downhi l l  pl ai nt i f f  not i ced t hat  

subst ant i al  sand del t as had f or med al ong t he l akeshor e and i n 

t he l ake,  whi ch l ed t o a l ake t hat  was not  navi gabl e i n some 

pl aces.   I d.   The cour t ,  i n Deet z,  r emanded t o t he c i r cui t  cour t  

f or  a det er mi nat i on of  r easonabl eness.   I d.  at  21.   Remand was 

necessar y because t he f act ual  r ecor d was undevel oped due t o t he 

c i r cui t  cour t ' s  di smi ssal  under  t he common enemy r ul e.   I d.   

¶20 Accor di ngl y,  under  t he common enemy doct r i ne,  no dut y  

and t hus no l i abi l i t y  ar ose r egar dl ess of  t he def endant s '  

act i ons.   I n ot her  wor ds,  under  t he common enemy doct r i ne,  a 

l andowner  was pr i v i l eged t o do wi t h hi s l and what  he want ed.   

CEW Mgmt .  Cor p.  v.  Fi r st  Fed.  Sav.  & Loan Ass' n,  88 Wi s.  2d 631,  

633,  277 N. W. 2d 766 ( 1979) ;  see al so 5 Beck,  supr a,  
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§ 59. 02( b) ( 2)  ( di scussi ng t he absol ut e f r eedom pr ovi ded by t he 

common enemy doct r i ne) .    

¶21 However ,  wi t h t he adopt i on of  t he r easonabl e use r ul e 

we al t er ed a l andowner ' s r esponsi bi l i t y .   Under  t hi s r ul e,  a 

l andowner  must  use hi s l and r easonabl y,  and a dut y t o act  wi l l  

ar i se i f  t he l andowner ' s use of  hi s l and t hat  r esul t ed i n 

al t er i ng t he f l ow of  sur f ace wat er s i s unr easonabl e.   See 5 

Beck,  supr a,  § 59. 02( b) ( 4)  ( st at i ng t hat  t he r ul e compar es 

benef i t s and har dshi ps wi t h l i abi l i t y  ar i s i ng when t he har dshi ps 
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ar e unr easonabl e under  al l  c i r cumst ances) . 7  As a r esul t ,  when 

t he def endant ' s conduct  i s unr easonabl e,  t hat  def endant  has a 

posi t i ve dut y t o act  t o abat e t he nui sance.   A posi t i ve dut y t o 

act  must  exi st  bef or e l i abi l i t y  wi l l  ar i se i n a f ai l ur e t o abat e 

c l ai m such as t he one pr esent ed her e.   CEW,  88 Wi s.  2d at  635;  

Wi s JI ——Ci vi l  1920;  Rest at ement  ( Second)  of  Tor t s § 824 ( 1979) .   

Consequent l y,  t he def endant s her e have a posi t i ve dut y t o abat e 

t hi s nui sance onl y i f  t he use of  t hei r  pr oper t y had al t er ed t he 

                                                 
7 The concur r ence i ncor r ect l y asser t s t hat  t he r easonabl e 

use doct r i ne appl i es onl y t o i nt ent i onal  t or t s and not  
negl i gence cases.   Some cour t s have not ed,  " ' [ r ] egar dl ess of  t he 
cat egor y i nt o whi ch t he def endant ' s act i ons f al l  [ i nt ent i onal  
and unr easonabl e or  negl i gent ,  r eckl ess,  or  abnor mal l y 
danger ous] ,  t he r easonabl e use r ul e expl i c i t l y ,  as i n t he case 
of  i nt ent i onal  act s,  or  i mpl i c i t l y ,  as i n t he case of  negl i gent  
act s,  r equi r es a f i ndi ng t hat  t he conduct  of  t he def endant  was 
unr easonabl e. ' "   DeSanct i s v.  Lynn Wat er  & Sewer  Comm' n,  666 
N. E. 2d 1292,  1296 ( Mass.  1996)  ( c i t i ng Pender gr ast  v.  Ai ken,  236 
S. E. 2d 787 ( N. C.  1977) ) .   Mor eover ,  we have f ound ot her  exampl es 
of  t he r ul e bei ng ut i l i zed i n negl i gence cases.   See,  e. g. ,  
Fr ankl i n Count y Di st .  Bd.  of  Heal t h v.  Paxson,  787 N. E. 2d 59,  
66- 67 ( Oh.  Ct .  App.  2003) ,  DeSanct i s,  666 N. E. 2d at  1295- 97.   
These exampl es,  however ,  hi ghl i ght  t he i nconsi st ency wi t h whi ch 
cour t s ar ound t he count r y appl y t he r ul e.   For  exampl e,  i n 
Fr ankl i n Count y,  an Ohi o cour t  consi der ed t he r easonabl e use 
r ul e i n t er ms of  br each,  i . e. ,  a br each occur r ed i f  t he l and was 
not  used r easonabl y.   Fr ankl i n Count y,  787 N. E. 2d at  66- 67.   
Ot her  cour t s,  however ,  have f ai l ed t o del i neat e wher e i n t he 
anal ysi s t he r easonabl e use r ul e shoul d be consi der ed and 
i nst ead pr ecl ude l i abi l i t y  i f  t he l and i s used r easonabl y.   See 
DeSanct i s,  666 N. E. 2d at  1295- 97.   Today,  we si mpl y concl ude 
t hat  gi ven l i abi l i t y  cannot  ar i se unl ess t her e i s a dut y,  t he 
most  sensi bl e pl ace t o end t he anal ysi s i s under  dut y s i nce t he 
l andowner  di d absol ut el y not hi ng but  l i ve on hi s l and and l et  
t he r ai n f al l  down t o t he ear t h.   We have ut i l i zed sur f ace wat er  
doct r i nes t o i l l umi nat e our  anal ysi s,  but  t oday we do not  appl y 
t he r easonabl e use r ul e i n t he t r adi t i onal  sense of  wei ghi ng t he 
gr avi t y of  t he har m wi t h t he ut i l i t y  of  t he act .   See Fr ankl i n 
Count y,  787 N. E. 2d at  66- 67.    
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f l ow of  sur f ace wat er  and was an unr easonabl e use of  t hei r  

pr oper t y.  

¶22 I n t he case at  hand,  however ,  t he def endant s '  conduct  

di d not  i nvol ve a use of  t hei r  pr oper t y t hat  al t er ed t he f l ow of  

sur f ace wat er .   Ther ef or e,  t hei r  use i s not  unr easonabl e,  and 

t hey have no dut y t o abat e i n t he f i r st  i nst ance.   The 

def endant s mer el y pur chased a home,  l i ved i n t hat  home,  pai d 

pr oper t y t axes,  and est abl i shed a t i e t o t he communi t y i n whi ch 

t hey l i ve.   They ar e l i v i ng t he Amer i can dr eam by owni ng a home.   

Thei r  conduct ——l i v i ng i n t hei r  home——does not  devi at e f r om 

t ypi cal  behavi or .   They di d not  cr eat e t he f l ow of  r ai nwat er  or  

al t er  t he pr oper t y so t o cr eat e t hi s pr obl em on t he Hocki ngs'  

pr oper t y.   The devel opment  by Roger s al l egedl y caused t hese 

pr obl ems.   The def endant s,  f or  exampl e,  di d not  cr eat e a t r ench 

t hat  i ncr eased t he f l ow of  wat er  t o t he Hocki ngs '  pr oper t y.   The 

def endant s di d not  poi nt  over si zed downspout s at  t he Hocki ngs'  

pr oper t y.   The def endant s di d not  l andscape i n such a way so t o 

unr easonabl y i ncr ease wat er  f l ow t o t he Hocki ngs'  pr oper t y.   

I nst ead,  t he def endant s pur chased a home i n a devel opment  and 

l i ved t her e.   The def endant s coul d not  r easonabl y be r equi r ed t o 

t ake posi t i ve act i on t hat  woul d af f ect  r ai nwat er  r unof f  ont o t he 

Hocki ngs'  pr oper t y.  

¶23 Mor eover ,  as a pr act i cal  mat t er ,  t he necessar y r emedy 

t o addr ess t he Hocki ngs'  pr obl em coul d not  be car r i ed out  by 

t hese def endant s.   Even t he Hocki ngs'  c i v i l  engi neer  asser t s 

t hat  t he devel opment  of  t he l and by Roger s al l egedl y caused t he 

nui sance because i t  conver t ed t he l and f r om absor pt i ve 
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agr i cul t ur al  t o i mper vi ous sur f aces,  al t er ed t he gr adi ng ar ound 

t he Hocki ngs'  pr oper t y,  and al t er ed t he st r eet s sur r oundi ng t he 

Hocki ngs'  pr oper t y.   Accor di ng t o t he Hocki ngs'  own exper t ,  t he 

pr obl em shoul d be r emedi ed by t he i nst al l at i on of  st or m sewer s,  

t he const r uct i on of  r et ent i on ponds,  and t he i nst al l at i on of  a 

st or m wat er  col l ect i on and dr ai ni ng syst em.   These r emedi es 

coul d not  poss i bl y be car r i ed out  by t he def endant s——one 

nei ghbor i ng l andowner  i n an uphi l l  devel opment .   What  dut y woul d 

t hen exi st  f or  t he l andowner s who ar e uphi l l  f r om t hese 

def endant  l andowner s?   

¶24 The def endant s '  conduct  i n t hi s case i s r easonabl e 

under  t he c i r cumst ances,  and as a r esul t ,  no posi t i ve dut y t o 

abat e t hi s nui sance ar i ses and t he Hocki ngs'  c l ai ms f or  

mai nt ai ni ng a nui sance cannot  sur vi ve.  

¶25 St i l l ,  t he Hocki ngs and t he concur r ence asser t  t hat  a 

dut y i s owed t o t he wor l d at  l ar ge,  and as a r esul t ,  a dut y her e 

i s assumed.   As we st at ed above,  however ,  dut y i s and al ways has 

been r el evant  under  Wi sconsi n l aw even t hough cases have 

pr edomi nant l y been anal yzed under  t he publ i c pol i cy f act or s when 

t her e has been an assumpt i on t hat  a dut y exi st s.   The 

concur r ence woul d concl ude t hat  mer e home owner shi p empl oys a 

dut y t o al l  who coul d possi bl y be af f ect ed by t he homeowner ' s 

pr oper t y.   Such a dr ast i c i mpl i cat i on of  homeowner  l i abi l i t y  

shoul d not  be assumed wi t hout  f ur t her  anal ysi s under  t he 

c i r cumst ances.   I t  i s  not  t he homeowner ' s dut y t o r emedy ever y 

possi bl e i mpact  t hat  coul d occur  on a nei ghbor i ng par cel .   
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Somet i mes,  t her e i s j ust  no such dut y t o act  under  Wi sconsi n 

l aw.     

¶26 The Hocki ngs asser t  t hat  by f ai l i ng t o act ,  one can be 

l i abl e f or  cont i nui ng a nui sance even i f  t he l andowner  di d not  

cause t he pr obl em.   We do not  di sagr ee t hat  t her e ar e 

c i r cumst ances wher e l i abi l i t y  can be est abl i shed f or  f ai l i ng t o 

abat e a nui sance.   See Mi l waukee Met r o.  Sewer age Di st . ,  277 

Wi s.  2d 635,  ¶¶63- 74 ( r ef er enci ng t he Rest at ement  ( Second)  of  

Tor t s § 839 ( 1979) ) .   However ,  no negl i gence exi st s i n t hi s case 

because t he def endant s '  conduct  di d not  i nvol ve al t er i ng t he 

f l ow of  sur f ace wat er ,  and t her ef or e,  t her e i s no dut y t o abat e.   

As a r esul t ,  t he Hocki ngs'  c l ai m f or  negl i gent  mai nt enance of  a 

nui sance cannot  sur vi ve.  

¶27 The Hocki ngs spend si gni f i cant  t i me di scussi ng t he 

appl i cat i on of  publ i c pol i cy f act or s i n t hi s case.   However ,  we 

decl i ne t o addr ess t he publ i c pol i cy f act or s and i nst ead r esol ve 

t hi s case under  a dut y anal ysi s because under  t he c i r cumst ances 

of  t hi s case,  t her e i s no doubt  t hat  t he def endant s di d not  have 

a dut y t o abat e t hi s nui sance.  

¶28 Accor di ngl y,  under  t he r easonabl e use r ul e,  a dut y t o 

act  may ar i se when one uses hi s or  her  pr oper t y unr easonabl y.   

I f  t he pr oper t y i s bei ng r easonabl y used,  however ,  t he l andowner  

has no dut y t o abat e t he nui sance under  t he r easonabl e use r ul e.   

I n t hi s case,  al l  t he def endant  l andowner s r easonabl y used t hei r  

pr oper t y,  and as a r esul t ,  t hey sat i sf i ed t hei r  dut y of  or di nar y 

car e under  t he c i r cumst ances.  
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I V.  CONCLUSI ON 

¶29 We have been asked t o deci de whet her  t he def endant s i n 

t hi s case,  who ar e uphi l l  l andowner s f r om t he Hocki ngs,  ar e 

l i abl e t o t he Hocki ngs f or  damages al l egedl y caused by sur f ace 

wat er ,  i . e. ,  st or m wat er ,  r unni ng f r om t he def endant s '  pr oper t y 

t o t he Hocki ngs'  pr oper t y.   We concl ude t hat  t he def endant s ar e 

not  l i abl e because,  under  t he c i r cumst ances,  t he def endant s have 

no dut y t o abat e t he al l eged nui sance.  

By the Court.—The or der  of  t he c i r cui t  cour t  i s  af f i r med.  

¶30 N.  PATRI CK CROOKS,  J.  di d not  par t i c i pat e.  
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¶31 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  concur  

i n t he mandat e af f i r mi ng t he ci r cui t  cour t ' s  or der  gr ant i ng t he 

def endant s '  mot i on f or  summar y j udgment  and di smi ssi ng t hem f r om 

t he act i on.   I  agr ee t hat  as a mat t er  of  l aw t he def endant s ar e 

not  l i abl e f or  a negl i gent  f ai l ur e t o abat e a pr i vat e nui sance.    

¶32 The maj or i t y opi ni on r el i es on sever al  r at i onal es i n 

concl udi ng t hat  t he def endant s ar e not  l i abl e,  wi t hout  c l ear l y  

expl ai ni ng t he r el at i onshi p bet ween t he r at i onal es,  wi t hout  

i dent i f y i ng any si ngl e r at i onal e as suf f i c i ent ,  and wi t hout  

st at i ng whet her  al l  ar e necessar y t o concl ude t hat  t he 

def endant s ar e not  l i abl e.    

¶33 The maj or i t y opi ni on appear s t o ar gue ( 1)  t hat  t hi s i s 

a case of  an omi ssi on,  not  an af f i r mat i ve act ,  and t hat  i n 

f ai l i ng t o abat e t he pr i vat e nui sance ( t he omi ssi on)  t he 

def endant s ar e not  l i abl e because t hey had no dut y t o abat e t he 

pr i vat e nui sance ( maj or i t y op. ,  ¶¶10- 22,  24- 26) ;  ( 2)  t hat  

because t he def endant s di d not  cr eat e t he pr i vat e nui sance,  t hey 

ar e not  l i abl e f or  f ai l i ng t o abat e t he nui sance ( maj or i t y op. ,  

¶¶22,  26) ;  ( 3)  t hat  t he def endant s di d not  unr easonabl y 

i nt er f er e wi t h t he f l ow of  sur f ace wat er  and t her ef or e ar e not  

l i abl e under  t he " r easonabl e use"  doct r i ne adopt ed i n St at e v.  

Deet z,  66 Wi s.  2d 1,  224 N. W. 2d 407 ( 1974)  ( maj or i t y op. ,  

passi m) ;  and ( 4)  t hat  i t  i s unr easonabl e t o r equi r e t he 

def endant s t o abat e t he pr i vat e nui sance i n v i ew of  t he 

ext ensi ve wor k and cost s i nvol ved i n abat i ng t hi s nui sance 

( maj or i t y op. ,  ¶23) .  
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¶34 I  concl ude t hat  t he def endant s ar e not  l i abl e because 

t he pr i vat e nui sance i s not  abat abl e,  meani ng t hat  abat ement  

cannot  be accompl i shed wi t hout  unr easonabl e har dshi p or  expense.  

Rest at ement  ( Second)  of  Tor t s,  § 829 cmt s e & f .    

¶35 Fi r st  I  shal l  set  f or t h what  I  t hi nk i s t he l aw 

appl i cabl e t o t he pr esent  case and t hen I  shal l  poi nt  out  t he 

er r or s of  t he maj or i t y opi ni on' s way.  

I  

¶36 The pr oper  appr oach t o t hi s case i s t o r ecogni ze t hat  

t hr ee di scr et e ar eas of  t or t  l aw conver ge i n t he i nst ant  case:  

pr i vat e nui sance l aw, 1 negl i gence l aw, 2 and t he t or t  l i abi l i t y  of  

a possessor  of  pr oper t y. 3  When t hese t hr ee ar eas of  l aw 

                                                 
1 Nui sance l ong has been t r eat ed as i t s own subj ect  wi t hi n 

t or t  l aw.   See Rest at ement  ( Second)  of  Tor t s § 821D ( " Tr espass 
and pr i vat e nui sance ar e al i ke i n t hat  each i s a f i el d of  t or t  
l i abi l i t y  r at her  t han a s i ngl e t ype of  t or t i ous conduct . " ) .    

The Rest at ement  ( Second)  of  Tor t s,  as wel l  as l eadi ng 
t r eat i ses,  addr ess nui sance as a separ at e t opi c i n t he l aw.   See 
Rest at ement  ( Second)  of  Tor t s,  ch.  40 ( §§ 821A- 840E) ;  2 Dan B.  
Dobbs,  The Law of  Tor t s ( 2001) ,  ch.  34,  at  1319- 42;  W.  Page 
Keet on et  al . ,  Pr osser  and Keet on on Tor t s ( 5t h ed.  1984)  ch.  
15,  at  616- 54.  

2 Thi s cour t  has r emar ked t hat  al t hough l i abi l i t y  f or  a 
nui sance may be pr edi cat ed on negl i gent  conduct ,  " negl i gence and 
nui sance ar e di st i nct  t or t s. "   Physi c i ans Pl us I ns.  Cor p.  v.  
Mi dwest  Mut .  I ns.  Co. ,  2002 WI  80,  ¶27 n. 22,  254 Wi s.  2d 77,  646 
N. W. 2d 777.  

3 See Chapt er  9,  Rest at ement  of  t he Law ( Thi r d)  Tor t s:  
Li abi l i t y  f or  Physi cal  and Emot i onal  Har m ( Tent at i ve Dr af t  No.  
6,  Mar ch 2,  2009) ,  at  xx ( st at i ng t hat  " hi st or i cal l y,  l and 
possessor s '  dut i es have been t r eat ed as a di scr et e subj ect "  i n 
t he l aw of  t or t ) .   
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conver ge,  as t hey do i n t he i nst ant  case,  speci al  r ul es of  l aw 

appl y.   

¶37 A pr i vat e nui sance i s " a condi t i on or  act i v i t y  whi ch 

undul y i nt er f er es wi t h t he use of  l and. " 4   Thi s case i nvol ves a 

pr i vat e nui sance,  i n cont r ast  wi t h a publ i c nui sance.    

¶38 Pr i vat e nui sances can be i nt ent i onal  or  negl i gent . 5  

Thus i n t he i nst ant  case pr i nci pl es of  negl i gence pl ay a r ol e i n 

pr i vat e nui sance l aw.    

¶39 Fur t her mor e,  pr i vat e nui sance l aw and negl i gence l aw 

ar e i nt er t wi ned wi t h speci al  r ul es t hat  have devel oped over  t he 

year s r el at i ng t o t he t or t  l i abi l i t y  of  possessor s of  l and.   

Li ke nui sance and negl i gence l aw,  t he l aw r el at i ng t o t he 

                                                                                                                                                             
The Rest at ement  ( Second)  of  Tor t s i ncl udes a separ at e 

chapt er  r el at i ng t o l i abi l i t y  based on t he condi t i on or  use of  
l and,  Rest at ement  ( Second)  of  Tor t s,  ch.  13 ( §§ 328E- 387) .   The 
t ent at i ve dr af t  of  t he Rest at ement  ( Thi r d)  of  Tor t s s i mi l ar l y 
uses a separ at e chapt er  t o " addr ess[ ]  t he speci al  case of  t he 
dut y owed by l and possessor s. "   Rest at ement  of  t he Law ( Thi r d)  
Tor t s:  Li abi l i t y  f or  Physi cal  and Emot i onal  Har m,  at  1 
( Tent at i ve Dr af t  No.  6,  2009) .   Leadi ng t r eat i ses f ol l ow sui t .   
See 1 Dan B.  Dobbs,  The Law of  Tor t s 587- 630 ( 2001)  ( r el at i ng t o 
l i abi l i t y  f or  owner s and occupi er s of  l aw) ;  W.  Page Keet on et  
al . ,  Pr osser  and Keet on on Tor t s 386- 450 ( 5t h ed.  1984)  ( same) .  

4 Mi l waukee Met r o.  Sewer age Di st .  v.  Ci t y of  Mi l waukee,  2005 
WI  8,  ¶24,  277 Wi s.  2d 635,  691 N. W. 2d 658 ( quot at i on mar ks and 
ci t at i on omi t t ed) .  

See al so Mi l waukee Met r o.  Sewer age Di st . ,  277 Wi s.  2d 635,  
¶27 ( " [ A]  pr i vat e nui sance i s br oadl y def i ned t o i ncl ude any 
di st ur bance of  t he enj oyment  of  pr oper t y. "  ( quot at i on mar ks and 
ci t at i on omi t t ed) ) .  

5 Mi l waukee Met r o.  Sewer age Di st . ,  277 Wi s.  2d 635,  ¶33 
( " Li abi l i t y  f or  a nui sance may be based upon ei t her  i nt ent i onal  
or  negl i gent  conduct . "  ( c i t at i ons omi t t ed) ) .  
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l i abi l i t y  of  l and possessor s has been t r eat ed as a di scr et e 

f i el d of  t or t  l aw.    

¶40 These t hr ee di scr et e ar eas of  t he l aw have been 

synt hesi zed i n t he Rest at ement  ( Second)  of  Tor t s  i n §§ 822- 840A.   

Thi s cour t  has expr essl y adopt ed § 822 ( st at i ng t he gener al  r ul e 

subj ect i ng a per son t o l i abi l i t y  f or  a pr i vat e nui sance) 6 and has 

r ef er r ed t o and f ol l owed ot her  sect i ons,  i ncl udi ng § 824 

( descr i bi ng t he conduct  essent i al  t o l i abi l i t y  f or  a pr i vat e or  

publ i c nui sance) 7 and § 839 ( st at i ng t he r ul e gover ni ng l i abi l i t y  

f or  a possessor  of  l and who f ai l s t o abat e an ar t i f i c i al  

condi t i on) , 8 i n deci di ng nui sance cases.   I  woul d use our  pr i or  

cases t hat  r el y on t he Rest at ement  t o deci de t he pr esent  case.  

¶41 The i nqui r y under  t he Rest at ement  ( and our  pr i or  case 

l aw)  begi ns wi t h Rest at ement  ( Second)  § 822. 9   

                                                 
6 St at e v.  Deet z,  66 Wi s.  2d 1,  16,  224 N. W. 2d 407 ( 1974) .   

See al so Mi l waukee Met r o.  Sewer age Di st . ,  2005 WI  8,  ¶25 n. 4,  
277 Wi s.  2d 635,  691 N. W. 2d 658 ( " Wi sconsi n has adopt ed t he 
Rest at ement  ( Second)  of  Tor t s § 822 ( c i t at i ons omi t t ed) ) ;  CEW 
Mgmt .  Cor p.  v.  Fi r st  Fed.  Sav.  & Loan Ass' n,  88 Wi s.  2d 631,  
634- 45,  277 N. W. 2d 766 ( 1979)  ( st at i ng t hat  t he cour t  
speci f i cal l y adopt ed § 822 i n Deet z) .   

7 Mi l waukee Met r o.  Sewer age Di st . ,  277 Wi s.  2d 635,  ¶¶35,  48 
( f ol l owi ng § 824) ;  CEW Mgmt .  Cor p.  v.  Fi r st  Fed.  Sav.  & Loan 
Ass' n,  88 Wi s.  2d 631,  635,  277 N. W. 2d 766 ( 1979)  ( same) .   

8 See Mi l waukee Met r o.  Sewer age Di st ,  277 Wi s.  2d 635,  ¶¶73 
& n. 23,  76 n. 24,  79,  85 ( f ol l owi ng,  wi t hout  expl i c i t l y  adopt i ng,  
§ 839 i n det er mi ni ng whet her  t he Ci t y of  Mi l waukee coul d be 
l i abl e f or  a pr i vat e nui sance due t o i t s f ai l ur e t o r egul ar l y 
di g up and i nspect  bur i ed wat er  mai ns) .    

9 See Mi l waukee Met r o.  Sewer age,  277 Wi s.  2d 635,  ¶32 
( r el y i ng on § 822 as a st at ement  of  t he el ement s necessar y f or  
l i abi l i t y  i n a pr i vat e nui sance case) .  
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¶42 Sect i on 822 i s t he Rest at ement ' s gener al  r ul e 

gover ni ng l i abi l i t y  f or  a pr i vat e nui sance. 10  Sect i on 822 

pr ovi des i n f ul l  as f ol l ows:   

One i s subj ect  t o l i abi l i t y  f or  a pr i vat e nui sance i f ,  
but  onl y i f ,  hi s conduct  i s a l egal  cause of  an 
i nvasi on of  anot her ' s i nt er est  i n t he pr i vat e use and 
enj oyment  of  l and,  and t he i nvasi on i s ei t her  

( a)  i nt ent i onal  and unr easonabl e,  or  

( b)  uni nt ent i onal  and ot her wi se act i onabl e under  t he 
r ul es cont r ol l i ng l i abi l i t y  f or  negl i gent  or  r eckl ess 
conduct ,  or  f or  abnor mal l y danger ous condi t i ons or  
act i v i t i es.   

¶43 An act i on f or  t he negl i gent  f ai l ur e t o abat e a pr i vat e 

nui sance f al l s wi t hi n § 822( b)  r at her  t han § 822( a) .   Under  

§ 822( b) ,  a per son i s subj ect  t o l i abi l i t y  f or  t he negl i gent  

f ai l ur e t o abat e a pr i vat e nui sance i f  t hr ee el ement s ar e met :  

( 1)  t her e i s " an i nvasi on of  anot her ' s i nt er est  i n t he pr i vat e 

use and enj oyment  of  l and, " 11 ( 2)  t he per son' s conduct  i s " a 

l egal  cause of  [ t he]  i nvasi on, "  and ( 3)  t he i nvasi on i s 

" ot her wi se act i onabl e under  t he r ul es gover ni ng l i abi l i t y  f or  

negl i gent  conduct . " 12     

                                                 
10 Sect i on 822 i s t i t l ed " Gener al  Rul e"  and i s t he f i r st  

sect i on appear i ng i n a Topi c t i t l ed " Pr i vat e Nui sance:  El ement s 
of  Li abi l i t y . "   

11 Thi s f i r st  el ement  s i mpl y r equi r es t hat  a pr i vat e 
nui sance exi st .   Rest at ement  ( Second)  § 821D st at es t hat  " [ a]  
pr i vat e nui sance i s a nont r espassor y i nvasi on of  anot her ' s 
i nt er est  i n t he pr i vat e use and enj oyment  of  l and. "    

12 See Mi l waukee Met r o.  Sewer age Di st . ,  2005 WI  8,  ¶63,  277 
Wi s.  2d 635,  691 N. W. 2d 658:  

Havi ng det er mi ned t hat  t he onl y  act i onabl e c l ai m i n 
t hi s case i s one f or  negl i gent l y f ai l i ng t o abat e a 
nui sance,  we l ast l y exami ne whet her  t he c i r cui t  cour t  
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¶44 The f i r st  t wo el ement s ar e not  at  i ssue i n t he pr esent  

case;  t he t hi r d el ement  r el at i ng t o l i abi l i t y  f or  negl i gent  

conduct  i s at  i ssue.   I  t her ef or e f ocus my at t ent i on on t he 

t hi r d el ement  per t ai ni ng t o whet her  a def endant ' s conduct  i s  

act i onabl e under  t he r ul es gover ni ng l i abi l i t y  f or  negl i gent  

conduct .    

¶45 The comment s t o § 822 st at e t hat  a cour t  shoul d l ook 

t o Rest at ement  ( Second)  § 824 f or  t he st andar d used t o det er mi ne 

" t he t ype of  conduct  necessar y t o l i abi l i t y  under  t he r ul e 

st at ed i n [ § 822] . "   See al so CEW Mgmt .  Cor p.  v.  Fi r st  Fed.  Sav.  

& Loan Ass' n,  88 Wi s.  2d 631,  635,  277 N. W. 2d 766 ( 1979)  

( st at i ng t hat  § 824 " i s cont r ol l i ng i n t he det er mi nat i on of  

conduct  t hat  comes wi t hi n t he pur vi ew of  sec.  822" ) .        

¶46 Sect i on 824 ( t i t l ed " Type of  Conduct  Essent i al  t o 

Li abi l i t y" )  pr ovi des i n f ul l  as f ol l ows:  

The conduct  necessar y t o make t he act or  l i abl e f or  
ei t her  a publ i c or  a pr i vat e nui sance may consi st  of  

( a)  an act ;  or  

( b)  a f ai l ur e t o act  under  c i r cumst ances i n whi ch t he 
act or  i s under  a dut y t o t ake posi t i ve act i on t o 
pr event  or  abat e t he i nt er f er ence wi t h t he publ i c 
i nt er est  or  t he i nvasi on of  t he pr i vat e i nt er est .  

                                                                                                                                                             
pr oper l y gr ant ed summar y j udgment  i n t hi s case.   As we 
pr evi ousl y di scussed,  i n or der  t o pr evai l  on a c l ai m 
of  nui sance based on negl i gence,  t he pl ai nt i f f  must  
pr ove t he f ol l owi ng el ement s:  1)  The exi st ence of  a 
pr i vat e nui sance——t he i nt er f er ence wi t h anot her ' s 
i nt er est  i n t he pr i vat e use and enj oyment  of  l and;  2)  
The def endant ' s conduct  i s t he l egal  cause of  t he 
pr i vat e nui sance;  and 3)  The def endant ' s conduct  i s  
ot her wi se act i onabl e under  t he r ul es gover ni ng 
l i abi l i t y  f or  negl i gent  conduct ,  i ncl udi ng not i ce.   
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¶47 The i nst ant  case may be vi ewed as a f ai l ur e t o act  

under  § 824( b) .   I f  so,  I  must  det er mi ne whet her  under  t he 

c i r cumst ances of  t he case t he def endant s wer e under  a dut y t o 

t ake posi t i ve act i on t o abat e t he i nvasi on of  t he pr i vat e 

i nt er est .  

¶48 Sect i ons 838- 840 of  t he Rest at ement  ( Second)  set  f or t h 

" t he c i r cumst ances under  whi ch t he l aw i mposes a dut y on a 

per son t o t ake posi t i ve act i on f or  t he pr ot ect i on of  anot her  and 

subj ect s hi m t o l i abi l i t y  i f  he f ai l s  t o meet  t he st andar d of  

act i on r equi r ed i n t he par t i cul ar  case. " 13     

¶49 I  t her ef or e f ocus on §§ 838- 40 t o det er mi ne whet her  

any of  t hese pr ovi s i ons i mpose upon t he def endant s i n t he 

pr esent  case a dut y t o t ake posi t i ve act i on t o abat e t he pr i vat e 

nui sance.    

¶50 Rest at ement  ( Second)  of  Tor t s § 839,  ent i t l ed 

" Possessor  Who Fai l s t o Abat e Ar t i f i c i al  Condi t i on"  i s r el evant  

t o t he i nst ant  case.   The pl ai nt i f f s al l ege t hat  t he def endant s 

ar e l i abl e f or  t hei r  f ai l ur e t o abat e a nui sance r esul t i ng i n 

par t  f r om an ar t i f i c i al  condi t i on on t he def endant s '  l and.   Thi s 

cour t  has r el i ed upon § 839 i n Mi l waukee Met r opol i t an Sewer age 

Di st r i ct  v.  Ci t y of  Mi l waukee,  2005 WI  8,  ¶¶73 & n. 23,  76 n. 24,  

79,  85,  277 Wi s.  2d 635,  691 N. W. 2d 658.   

                                                 
13 Rest at ement  ( Second)  § 824 cmt .  e.   See al so Scope Not e 

t o Rest at ement  ( Second)  of  Tor t s ch.  40,  Topi c 4 ( st at i ng t hat  
ch.  40,  Topi c 4,  Ti t l e B,  whi ch encompasses §§ 838- 840A,  " deal s  
wi t h l i abi l i t y  f or  f ai l ur e t o act " ) .    
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¶51 Sect i on 839 of  t he Rest at ement  i mposes a dut y  on a 

possessor  of  l and14 t o t ake r easonabl e st eps t o abat e an 

ar t i f i c i al  condi t i on on l and causi ng a nui sance.   The scope of  

t he dut y depends on t he ci r cumst ances.   A possessor  of  l and has 

a dut y t o abat e an abat abl e ar t i f i c i al  condi t i on when:  ( a)  t he 

l and possessor  knows or  shoul d know of  t he condi t i on and t he 

nui sance or  unr easonabl e r i sk of  nui sance i nvol ved,  ( b)  t he l and 

possessor  knows or  shoul d know t hat  i t  exi s t s wi t hout  t he 

consent  of  t hose af f ect ed by i t ,  and ( c)  t he l and possessor  has 

had a r easonabl e oppor t uni t y t o t ake r easonabl e st eps t o abat e 

t he condi t i on or  t o pr ot ect  t he af f ect ed per sons agai nst  i t .   I f  

a l and possessor  f ai l s  t o t ake r easonabl e st eps under  t he 

c i r cumst ances st at ed i n § 839,  t he l and possessor ' s conduct  i s  

act i onabl e.  

¶52 Rest at ement  ( Second)  of  Tor t s § 839 pr ovi des i n f ul l  

as f ol l ows:  

 A possessor  of  l and i s subj ect  t o l i abi l i t y  f or  a 
nui sance caused whi l e he i s i n possessi on by an 
abat abl e ar t i f i c i al  condi t i on on t he l and,  i f  t he 
nui sance i s ot her wi se act i onabl e,  and  

( a)  t he possessor  knows or  shoul d know of  t he 
condi t i on and t he nui sance or  unr easonabl e r i sk of  
nui sance i nvol ved,  and 

( b)  he knows or  shoul d know t hat  i t  exi st s wi t hout  t he 
consent  of  t hose af f ect ed by i t ,  and  

( c)  he has f ai l ed af t er  a r easonabl e oppor t uni t y t o 
t ake r easonabl e st eps t o abat e t he condi t i on or  t o 
pr ot ect  t he af f ect ed per sons agai nst  i t .  ( Emphasi s 
added. )  

                                                 
14 The t er m " possessor  of  l and"  i s def i ned i n Rest at ement  

( Second)  § 328E.  
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¶53 I  wi l l  di scuss onl y t hose aspect s of  § 839 t hat  ar e at  

i ssue and appl y speci f i cal l y t o t he pr esent  case.  

¶54 Fi r st ,  i f  t he par t i cul ar  ar t i f i c i al  physi cal  condi t i on 

i s not  abat abl e,  a possessor  of  l and who di d not  cr eat e t he 

ar t i f i c i al  condi t i on i s not  l i abl e.   Rest at ement  ( Second)  § 839 

cmt .  e.   An abat abl e condi t i on i s " one t hat  r easonabl e per sons 

woul d r egar d as bei ng suscept i bl e of  abat ement  by r easonabl e 

means. "   Rest at ement  ( Second)  § 839 cmt .  f .   An ar t i f i c i al  

condi t i on i s not  abat abl e unl ess abat ement  can be accompl i shed 

wi t hout  unr easonabl e har dshi p or  expense.   I d.   Thi s pr ovi s i on 

was ci t ed wi t h appr oval  i n Mi l waukee Met r opol i t an Sewer age 

Di st r i ct ,  277 Wi s.  2d 635,  ¶73 n. 23.    

¶55 Second,  a possessor  of  l and may be l i abl e under  

Rest at ement  § 839 f or  f ai l i ng t o abat e a pr i vat e nui sance 

r esul t i ng f r om an abat abl e ar t i f i c i al  condi t i on on t he 

possessor ' s l and even t hough t he possessor  pl ayed no r ol e i n 

cr eat i ng t he ar t i f i c i al  condi t i on or  t he nui sance.   The comment s 

t o § 839 expl ai n t hat  " a vendee or  l essee of  l and upon whi ch a 

har mf ul  physi cal  condi t i on exi st s may be l i abl e under  [ § 839]  

f or  f ai l i ng t o abat e i t  af t er  he t akes possessi on,  even t hough 

i t  was cr eat ed by hi s vendor ,  l essor  or  ot her  per son and even 

t hough he had no par t  i n i t s cr eat i on. "   Rest at ement  ( Second)  

§ 839 cmt .  d.   Li abi l i t y  under  § 839 f or  t he f ai l ur e t o abat e an 

ar t i f i c i al  condi t i on on l and causi ng nui sance t o anot her  " i s not  

based upon r esponsi bi l i t y  f or  t he cr eat i on of  t he har mf ul  

condi t i on. "   Rest at ement  ( Second)  § 839 cmt .  d.   
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¶56 Thi r d,  Rest at ement  § 839 i mposes a dut y of  due car e on 

a possessor  of  l and.   The scope of  t he dut y ( t hat  i s ,  t he 

st andar d of  car e)  i s " t o do what  i s pr act i cabl e and r easonabl e 

under  t he c i r cumst ances"  t o abat e a pr i vat e nui sance r esul t i ng 

f r om an ar t i f i c i al  condi t i on on t he possessor ' s l and.   

Rest at ement  § 839 cmt .  e.   A l and possessor ' s l i abi l i t y  under  

Rest at ement  ( Second)  § 839 i s based " upon t he f act  t hat  [ a 

possessor  of  l and]  has excl usi ve cont r ol  over  t he l and and t he 

t hi ngs done upon i t  and shoul d have t he r esponsi bi l i t y  of  t aki ng 

r easonabl e measur es t o r emedy condi t i ons on i t  t hat  ar e a sour ce 

of  har m t o ot her s. "   Rest at ement  ( Second)  § 839 cmt .  d.  

¶57 Thi s case mi ght  be deci ded on a number  of  f act or s 

under  § 839,  but  i t  i s  c l ear  under  t he r ecor d i n t he i nst ant  

case t hat  t he ar t i f i c i al  condi t i on at  i ssue her e i s not  abat abl e 

and t hat  t he def endant s have not  v i ol at ed t hei r  dut y t o do what  

i s pr act i cabl e and r easonabl e under  t he c i r cumst ances.   Even 

vi ewed most  f avor abl y t o t he pl ai nt i f f s,  t he r ecor d does not  

suppor t  t he concl usi on t hat  t he def endant s coul d have abat ed t he 

nui sance t o t he pl ai nt i f f s by usi ng r easonabl e means. 15  As a 

mat t er  of  l aw,  t he def endant s t her ef or e di d not  br each t hei r  

dut y as possessor s of  l and t o do what  i s pr act i cabl e and 

r easonabl e under  t he c i r cumst ances t o abat e a pr i vat e nui sance 

r esul t i ng f r om an ar t i f i c i al  condi t i on on t he l and t hat  t hey 

possess.   

                                                 
15 See maj or i t y op. ,  ¶23.  
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¶58 For  t hese r easons,  I  agr ee wi t h t he maj or i t y  opi ni on 

t hat  t he def endant s ar e not  l i abl e f or  t he pr i vat e nui sance i n 

t he pr esent  case.  

I I  

¶59 Her e' s why t he maj or i t y opi ni on has l ost  i t s  way:  

¶60 Fi r st ,  t he maj or i t y opi ni on r el i es t oo heavi l y on 

cl assi f y i ng t he def endant s '  conduct  as an omi ssi on t o act  and 

appl y i ng what  i t  consi der s appl i cabl e r ul es of  negl i gence l aw  

i n det er mi ni ng t hat  t he def endant s ar e not  l i abl e. 16   

                                                 
16 Al t hough t he maj or i t y opi ni on di st i ngui shes omi ssi on and 

commi ssi on i n or di nar y negl i gence l aw and appl i es t he 
di st i nct i on t o t he pr esent  case t o r equi r e a dut y,  t he j ur y 
i nst r uct i on f or  negl i gence makes no di st i nct i on bet ween act i ng 
and f ai l i ng t o act .   Wi s JI ——Ci vi l  1005 ( t i t l ed " Negl i gence:  
Def i ned" )  st at es t hat  " [ a]  per son i s not  usi ng or di nar y car e and 
i s negl i gent ,  i f  t he per son,  wi t hout  i nt endi ng t o do har m,  does 
somet hi ng ( or  f ai l s  t o do somet hi ng)  t hat  a r easonabl e per son 
woul d r ecogni ze as cr eat i ng an unr easonabl e r i sk of  i nj ur y or  
damage t o a per son or  pr oper t y. "  

I n cont r ast ,  Wi s JI ——Ci vi l  1920 ( t i t l ed " Pr i vat e Nui sance:  
Negl i gent  Conduct " )  f ol l ows t he l anguage of  Rest at ement  ( Second)  
of  Tor t s § 824 ( r ef er r i ng t o a dut y t o t ake posi t i ve act i on)  i n 
pr i vat e nui sance act i ons pr emi sed on negl i gent  conduct .   Wi s JI —
—Ci vi l  1920 st at es t hat  " [ a]  per son i s not  usi ng or di nar y car e 
and i s negl i gent ,  i f  t he per son,  wi t hout  i nt endi ng t o do har m,  
act s ( or  f ai l s  t o act  under  c i r cumst ances i n whi ch ( he)  ( she)  i s  
under  a dut y t o t ake a posi t i ve act i on)  t hat  a r easonabl e per son 
woul d r ecogni ze as cr eat i ng an unr easonabl e r i sk of  ( i nvadi ng)  
( i nt er f er i ng)  wi t h anot her ' s use or  enj oyment  of  pr oper t y"  
( emphasi s added) .    

For  f ur t her  di scussi on of  t he concept  of  dut y i n negl i gence 
l aw,  see Behr endt  v.  Gul f  Under wr i t er s I nsur ance Co. ,  2009 WI  
71,  ¶52 n. 5,  ___ Wi s.  2d ___,  ___ N. W. 2d ___ ( Abr ahamson,  C. J. ,  
concur r i ng) .  
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¶61 As I  have wr i t t en pr evi ousl y,  t he di st i nct i on bet ween 

omi ssi on and commi ssi on i s a nebul ous one. 17  Thi s case pr oves 

t he poi nt .   The def endant s '  conduct  i s an omi ssi on i f  

char act er i zed as a f ai l ur e t o abat e a pr i vat e nui sance and i s an 

af f i r mat i ve act  i f  char act er i zed as mai nt ai ni ng a pr i vat e 

nui sance.   I ndeed,  our  nui sance cases appear  t o move f r eel y 

bet ween char act er i z i ng a def endant ' s conduct  as a f ai l ur e t o 

abat e a nui sance ( an omi ssi on)  and t he mai nt enance of  a nui sance 

( a commi ssi on) . 18  

¶62 Rest at ement  § 824( b)  uses l anguage consi st ent  wi t h t he 

commi ssi on/ omi ssi on di st i nct i on,  but  t he di st i nct i on bet ween 

commi ssi on and omi ssi on i s not  out come- det er mi nat i ve i n t he 

pr esent  case because t he possessor  of  l and has a dut y r el at i ng 

                                                 
17 For  f ur t her  di scussi on of  t he concept s of  omi ssi on and 

commi ssi on i n negl i gence l aw,  see Behr endt  v.  Gul f  Under wr i t er s 
I nsur ance Co. ,  2009 WI  71,  ¶¶54- 55,  ___ Wi s.  2d ___,  ___ 
N. W. 2d ___ ( Abr ahamson,  C. J. ,  concur r i ng) .  

18 See,  e. g. ,  Mi l waukee Met r o.  Sewer age Di st . ,  277 
Wi s.  2d 635,  ¶¶32- 33,  35,  40,  42,  45,  48,  61,  73,  76,  80 
( r ef er r i ng t o t he mai nt enance of  a nui sance i nt er changeabl y wi t h 
t he f ai l ur e t o abat e a nui sance) ;  Physi c i ans Pl us I ns.  Cor p.  v.  
Mi dwest  Mut .  I ns.  Co. ,  2002 WI  80,  ¶24 n. 19,  254 Wi s.  2d 77,  646 
N. W. 2d 777 ( st at i ng t hat  i n an act i on f or  " mai nt enance of  a 
publ i c nui sance, "  l i abi l i t y  i s  based " on t he def endant ' s f ai l ur e 
t o abat e a publ i c nui sance of  whi ch t he def endant  had act ual  or  
const r uct i ve not i ce" ) ;  Br own v.  Mi l waukee Ter mi nal  Ry.  Co. ,  199 
Wi s.  575,  227 N. W.  385 ( 1929) ,  on r ear gument ,  199 Wi s.  588,  589,  
227 N. W.  385 ( 1929)  ( " One who mai nt ai ns a nui sance cr eat ed by 
anot her  i s l i abl e f or  i nj ur i es sust ai ned because of  t he danger  
i nci dent  t her et o j ust  as c l ear l y as i f  he had hi msel f  cr eat ed 
t he danger  i n t he f i r st  pl ace.   ' I f  t he owner  or  t he occupi er  of  
pr oper t y cont i nues a nui sance cr eat ed t her eon by ot her s,  he i s 
l i abl e,  not  because he owns or  occupi es t he pr emi ses,  but  
because he does not  abat e t he nui sance. ' "  ( quot i ng 20 Rul i ng 
Case Law at  392) ) .  
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t o t he mai nt enance of  ( or  f ai l ur e t o abat e)  ar t i f i c i al  

condi t i ons on t he l and.   Rest at ement  § 839 i mposes a dut y upon a 

possessor  of  l and t o conf or m hi s or  her  conduct  t o a st andar d of  

car e by doi ng what  i s r easonabl e and pr act i cabl e under  t he 

c i r cumst ances t o abat e a nui sance r esul t i ng f r om an ar t i f i c i al  

condi t i on on t he possessor ' s l and.    

¶63 I n sum,  t he maj or i t y opi ni on er r s i n i gnor i ng t he 

speci al  t or t  r ul es appl i cabl e t o a case i nvol v i ng pr i vat e 

nui sance,  negl i gence,  and possessor s of  l and.  

¶64 Second,  t he maj or i t y opi ni on er r oneousl y concl udes 

t hat  a possessor  of  l and who di d not  cr eat e an ar t i f i c i al  

condi t i on on t he l and causi ng a nui sance cannot  be l i abl e f or  

mer el y f ai l i ng t o abat e t he condi t i on.   The Rest at ement  and our  

case l aw decl ar e t hat  a possessor  may be l i abl e even i f  t he 

possessor  di d not  cr eat e t he ar t i f i c i al  condi t i on. 19 

                                                 
19 See Rest at ement  ( Second)  § 839 cmt .  d ( st at i ng t hat  under  

§ 839 " a vendee or  l essee of  l and upon whi ch a har mf ul  physi cal  
condi t i on exi st s may be l i abl e under  [ § 839]  f or  f ai l i ng t o 
abat e i t  af t er  he t akes possessi on,  even t hough i t  was cr eat ed 
by hi s vendor ,  l essor  or  ot her  per son and even t hough he had no 
par t  i n i t s cr eat i on. " ) ;  Mi l waukee Met r o.  Sewer age Di st . ,  277 
Wi s.  2d 635,  ¶34 ( st at i ng t hat  when " ot her wi se beni gn 
obj ect s .  .  .  [ change]  over  t i me and become har mf ul ,  t hr ough no 
f aul t  of  t he owner  of  t he obj ect  .  .  .  l i abi l i t y  i s  pr edi cat ed 
upon t he def endant ' s f ai l ur e t o r emove t he har mf ul  condi t i on 
af t er  he has not i ce of  i t s  exi st ence"  ( c i t i ng Br own,  199 Wi s.  at  
589- 90) ) ;  Physi c i ans Pl us I ns.  Cor p. ,  254 Wi s.  2d 77,  ¶24 ( " ' One 
who mai nt ai ns a nui sance cr eat ed by anot her  i s l i abl e f or  
i nj ur i es sust ai ned because of  t he danger  i nci dent  t her et o j ust  
as c l ear l y as i f  he had hi msel f  cr eat ed t he danger  i n t he f i r st  
pl ace.   I f  t he owner  or  t he occupi er  of  pr oper t y cont i nues a 
nui sance cr eat ed t her eon by ot her s,  he i s l i abl e,  not  because he 
owns or  occupi es t he pr emi ses,  but  because he does not  abat e t he 
nui sance. ' "  ( quot i ng Br own,  199 Wi s.  at  590)  ( i nt er nal  quot at i on 
mar ks and ci t at i on omi t t ed) ) .  
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¶65 Thi r d,  t he maj or i t y opi ni on er r oneousl y concl udes t hat  

t he def endant s '  l i abi l i t y  i s  pr ecl uded by t he " r easonabl e use"  

doct r i ne r el at i ng t o i nt er f er ence wi t h t he f l ow of  sur f ace 

wat er s.    

¶66 I nt er f er ence wi t h t he f l ow of  sur f ace wat er  i s  t r eat ed 

i n t he Rest at ement  as a nui sance.   Under  Rest at ement  § 833 

( t i t l ed " I nt er f er ence wi t h t he Fl ow of  Sur f ace Wat er s" ) ,  " [ a] n 

i nvasi on of  one' s i nt er est  i n t he use and enj oyment  of  l and 

[ i . e. ,  a pr i vat e nui sance]  r esul t i ng f r om anot her ' s i nt er f er ence 

wi t h t he f l ow of  sur f ace wat er  may const i t ut e a nui sance under  

t he r ul es st at ed i n §§ 821A- 831, "  set t i ng f or t h t he 

Rest at ement ' s gener al  pr ovi s i ons r el at i ng t o nui sance.   Put  

anot her  way,  § 833 pr ovi des t hat  when an i nt er f er ence wi t h t he 

f l ow of  sur f ace wat er s r esul t s i n a pr i vat e nui sance,  " t he same 

gener al  r ul es appl y i n det er mi ni ng l i abi l i t y  f or  t he i nvasi on of  

t he nei ghbor ' s i nt er est  i n t he use and enj oyment  of  hi s l and as 

appl y when an i nvasi on r esul t s t hr ough vi br at i ons,  noi se,  smoke 

or  t he pol l ut i on of  wat er s. " 20 

                                                                                                                                                             
I n Br own,  t he cour t  det er mi ned t hat  t he compl ai nt  st at ed a 

c l ai m f or  mai nt enance of  a nui sance when t he compl ai nt  al l eged 
t hat  t he def endant  per mi t t ed a t r ee t o r emai n i n a danger ous 
condi t i on wi t h not i ce and knowl edge of  t he condi t i on.   Br own,  
199 Wi s.  at  590.   I n Physi c i ans Pl us,  t he cour t  s i mi l ar l y 
concl uded t hat  t he def endant  l andowner s wer e l i abl e f or  
mai nt ai ni ng a nui sance " based sol el y on [ t he def endant s ' ]  
f ai l ur e t o t r i m t he br anches of  t hei r  t r ee,  whi ch t hey knew,  or  
shoul d have known t o be obst r uct i ng t he v i ew of  a st op si gn——
t hei r  f ai l ur e t o abat e t he publ i c nui sance. "   Physi c i ans Pl us 
I ns.  Cor p. ,  254 Wi s.  2d 77,  ¶51.  

20 Rest at ement  ( Second)  of  Tor t s § 833 cmt .  b.  
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Pr i or  t o Deet z,  t he gener al  r ul es f or  det er mi ni ng l i abi l i t y  

di d not  appl y when a pr i vat e nui sance r esul t ed f r om t he 
i nt er f er ence wi t h t he f l ow of  sur f ace wat er .   Deet z abol i shed 
t he " common enemy"  doct r i ne,  under  whi ch " ' [ s] ur f ace wat er  i s 
r ecogni zed as a common enemy,  whi ch each pr opr i et or  may f i ght  
of f  or  cont r ol  as he wi l l  or  i s  abl e,  ei t her  by r et ent i on,  
di ver si on,  r epul s i on,  or  al t er ed t r ansmi ssi on;  so t hat  no cause 
of  act i on ar i ses f or  such i nt er f er ence,  even i f  some i nj ur y 
occur s,  causi ng damage. ' "   St at e v.  Deet z,  66 Wi s.  2d 1,  10,  224 
N. W. 2d 407 ( quot i ng Bor chseni us v.  Chi cago,  St .  Paul ,  
Mi nneapol i s & Omaha Ry.  Co. ,  96 Wi s.  448,  450,  71 N. W.  884 
( 1897) ) .  

The Repor t er s '  Not e t o Rest at ement  ( Second)  of  Tor t s § 833 
st at es t hat  § 833 r epl aces t he " r i gi d and ant agoni st i c"  r ul es 
( i ncl udi ng t he common enemy doct r i ne)  t hat  pr evi ousl y had 
gover ned when a pr i vat e nui sance r esul t ed f r om i nt er f er ence wi t h 
t he f l ow of  sur f ace wat er s.  

One of  t he def endant s '  br i ef s t o t hi s cour t  ar gues t hat  
gener al  pr i nci pl es of  l i abi l i t y  f or  a nui sance do not  appl y when 
t he nui sance i nvol ves sur f ace wat er .   See Def endant s-
Respondent s '  Char l es C.  O' Rour ke,  Joan R.  O' Rour ke,  and Amer i can 
Fami l y Mut ual  I nsur ance Company' s Response Br i ef  at  12- 13 
( ar gui ng t hat  " sur f ace wat er  i s a t opi c gi ven di st i nct  t r eat ment  
i n t he l aw"  and t hat  t he pl ai nt i f f s er r  i n " seek[ i ng]  t o appl y  
gener al  nui sance pr i nci pl es i n l i eu of  l ong- est abl i shed 
st andar ds devel oped by Wi sconsi n cour t s t o addr ess excess 
sur f ace wat er  pr obl ems" ) .   I n i t s cer t i f i cat i on memor andum,  t he 
cour t  of  appeal s al so asked t hi s cour t  t o det er mi ne whet her  
speci al  r ul es appl y i n nui sance cases i nvol v i ng sur f ace wat er .  

Comment  b t o Rest at ement  ( Second)  of  Tor t s § 833 answer s 
t he def endant s '  ar gument  and t he quest i on posed by t he cour t  of  
appeal s.   Under  t he r ul e codi f i ed i n § 833 and adopt ed i n Deet z,  
a nui sance case i nvol v i ng t he f l ow of  sur f ace wat er s i s t r eat ed 
l i ke any ot her  nui sance case.   See al so Rest at ement  ( Second)  of  
Tor t s § 839 cmt .  k ( st at i ng t hat  a vendee or  l essee of  l and may 
be l i abl e under  § 839 f or  t he f ai l ur e t o abat e a nui sance 
occur r i ng when " an embankment  on t he l and di ver t s wat er  t hat  
washes away t he r oadbed of  a r ai l r oad"  or  when " a gut t er  on a 
bui l di ng di schar ges wat er  upon t he publ i c s i dewal k whi ch f r eezes 
i n col d weat her  and makes t he wal k unsaf e f or  passage" ) .  

Al t hough t he maj or i t y opi ni on i s not  c l ear ,  i t  al so seems 
t o concl ude t hat  nui sance cases i nvol v i ng t he f l ow of  sur f ace 
wat er s shoul d be deci ded under  t he r ul es gover ni ng l i abi l i t y  i n 
nui sance cases gener al l y.   See maj or i t y op. ,  ¶5 n. 5.  
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¶67 The Rest at ement  adopt s t he r easonabl e use doct r i ne f or  

i nt ent i onal  nui sances.   Thi s cour t  adopt ed t he r easonabl e use 

doct r i ne i n St at e v.  Deet z,  66 Wi s.  2d 1,  224 N. W. 2d 407 

( 1974) . 21  Deet z r ecogni zed t hat  t he " r easonabl e use"  doct r i ne i s  

codi f i ed i n Rest at ement  ( Second)  of  Tor t s § 833 and adopt ed t he 

r easonabl e use doct r i ne as codi f i ed i n § 833. 22 

¶68 Under  t he r easonabl e use doct r i ne,  " each possessor  i s  

l egal l y pr i v i l eged t o make a r easonabl e use of  hi s l and,  even 

t hough t he f l ow of  sur f ace wat er s i s al t er ed t her eby and causes 

some har m t o ot her s,  but  i ncur s l i abi l i t y  when hi s har mf ul  

i nt er f er ence wi t h t he f l ow of  sur f ace wat er s i s unr easonabl e. " 23  

¶69 The " r easonabl e use"  doct r i ne codi f i ed i n Rest at ement  

§ 833 and adopt ed i n Deet z gover ns i nt ent i onal  i nvasi ons of  t he 

nei ghbor ' s i nt er est s,  not  negl i gent  i nvasi ons such as i n t he 

pr esent  case.   Deet z concer ned an i nt ent i onal  i nvasi on of  

anot her ' s i nt er est  i n t he use and enj oyment  of  l and.   See Deet z,  

66 Wi s.  2d at  19.   Accor di ngl y,  t he cour t  i n Deet z r el i ed upon 

pr ovi s i ons i n t he Rest at ement  ( Second)  f al l i ng wi t hi n §§ 826-

831,  gover ni ng i nt ent i onal  nui sances.   See Deet z 66 Wi s.  2d at  

19- 20.   

                                                 
21 Deet z,  66 Wi s.  2d at  18.  

22 Deet z,  66 Wi s.  2d at  16,  18 ( i dent i f y i ng Rest at ement  
( Second)  of  Tor t s § 833 as " a codi f i cat i on"  of  t he r easonabl e 
use r ul e;  concl udi ng t hat  " t he r easonabl e use doct r i ne as set  
f or t h i n t he Rest at ement  of  Tor t s bet t er  compor t s wi t h t he 
r eal i t i es of  moder n soci et y t han does t he common enemy doct r i ne 
and accor ds wi t h t he t r end of  deci s i ons f or  t he l ast  t hi r t y- f i ve 
year s" ) .  

23 Deet z,  66 Wi s.  2d at  14 ( quot at i on mar ks and ci t at i on 
omi t t ed) .  
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¶70 I n ot her  wor ds,  when a pr i vat e nui sance r esul t s f r om 

an i nt ent i onal  i nt er f er ence wi t h t he f l ow of  sur f ace wat er ,  

" l i abi l i t y  depends upon whet her  t he i nvasi on i s unr easonabl e"  

under  Rest at ement  of  Tor t s ( Second)  §§ 826- 831 ( r el at i ng t o t he 

r easonabl eness of  an i nt ent i onal  i nvasi on of  anot her ' s i nt er est  

i n t he use or  enj oyment  of  l and) . 24   

¶71 I n cont r ast ,  when a pr i vat e nui sance r esul t s f r om a 

negl i gent  i nt er f er ence wi t h t he f l ow of  sur f ace wat er ,  

Rest at ement  § 833 r equi r es t he same i nqui r y as Rest at ement  

( Second)  § 822( b) ,  set t i ng f or t h t he gener al  r ul e of  l i abi l i t y  

f or  a pr i vat e nui sance based on negl i gent  conduct . 25  I  appl i ed 

§ 822( b) ' s gener al  r ul e i n Par t  I  of  t he concur r ence,  as wel l  as 

t he mor e speci f i c  r ul es ( § 824 and § 839)  t o whi ch § 822( b)  

di r ect s t he i nqui r y under  t he c i r cumst ances of  t he pr esent  case.   

Al t hough l i abi l i t y  f or  t he negl i gent  mai nt enance of  a nui sance 

depends upon whet her  t he def endant ' s conduct  i s unr easonabl e,   

                                                 
24 Rest at ement  ( Second)  of  Tor t s § 833 cmt .  b.   See al so 

§ 822( a)  ( st at i ng t hat  one may be subj ect  t o l i abi l i t y  f or  a 
pr i vat e nui sance i f  t he i nvasi on of  anot her ' s i nt er est  i n t he 
pr i vat e use and enj oyment  of  l and i s " i nt ent i onal  and 
unr easonabl e" ) .  

25 See Rest at ement  ( Second)  of  Tor t s § 833 cmt .  b ( " When t he 
i nvasi on i s not  i nt ent i onal ,  t he l i abi l i t y  of  t he per son 
har mf ul l y i nt er f er i ng wi t h t he f l ow of  sur f ace wat er s depends 
upon whet her  hi s conduct  has been negl i gent ,  r eckl ess or  
abnor mal l y danger ous,  assumi ng t hat  t he ot her  el ement s of  
l i abi l i t y  st at ed i n § 822 ar e pr esent . " ) .    

Compar e § 822( b)  ( st at i ng t hat  one i s subj ect  t o l i abi l i t y  
f or  a pr i vat e nui sance i f  " hi s conduct  i s a l egal  cause of  an 
i nvasi on of  anot her ' s i nt er est  i n t he pr i vat e use and enj oyment  
of  l and,  and t he i nvasi on i s .  .  .  ( b)  uni nt ent i onal  and 
ot her wi se act i onabl e under  t he r ul es cont r ol l i ng l i abi l i t y  f or  
negl i gent  .  .  .  conduct  .  .  . " ) .  
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t he t est  i s  not  whet her  t he def endant  has i nt er f er ed wi t h t he 

f l ow of  sur f ace wat er s t hr ough an unr easonabl e use of  l and.  

¶72 For  t he r easons set  f or t h I  concl ude t hat  t he 

maj or i t y ' s l egal  anal ysi s of  t he i nst ant  case i s f aul t y.   I  

wr i t e separ at el y t o set  f or t h what  I  concl ude i s t he cor r ect  

l egal  anal ysi s.  

¶73 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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