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A en D. Hocking and Louann Hocki ng,

Plaintiffs-Appellants,
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City of Dodgeville, Laurence E. Schmt, Wall ace FI'LED

Rogers, Shaun Sersch, Wendy Sersch and
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Charles C. O Rourke, Joan R O Rourke, Anerican
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Cr ubaugh- Schr ank,

Def endant s- Respondent s.

APPEAL from an order of the Circuit Court for lowa County,

Edward E. Lei neweber, Judge. Affirned.

M1 ANNETTE KI NGSLAND ZI EGLER, J. This case is before
the court on certification by the court of appeals pursuant to

Ws. Stat. & (Rule) 809.61 (2007-08).! den and Louann Hocking

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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(hereinafter, "the Hockings") brought an action against the Cty
of Dodgeville and a nunber of individuals for negligence,
unlawful taking, and creating and nmintaining a nuisance.
Relevant to this appeal is the allegation of negligent
mai nt enance of a nuisance against defendants Charles and Joan
O Rourke and Amy Crubaugh-Schrank (collectively hereinafter "the
def endant s") . 2 The circuit court concluded that no liability
could arise because these defendants did not owe a duty to the
Hocki ngs under these circunstances. The Hocki ngs appeal ed, and
the court of appeals certified this case to the suprene court,
whi ch we accept ed.

12 The issue presented to us for review is whether the
defendants in this case, who are or were uphill |andowners from

the Hockings, are liable to the Hockings for damages allegedly

caused by surface water, i.e., storm water, running from the
def endants' property to the Hockings' property. We concl ude
that the defendants are not |iable because, under the

circunst ances, the defendants have no duty to abate the alleged

nui sance.

2 A separate appeal with respect to the Cty of Dodgeville
is pending. The circuit court dismssed all clains against the
City of Dodgeville, the developer, and the survey engineer
because it concluded that those clains were barred by the
statutes of repose, pursuant to Ws. Stat. 88 893.89 and 893. 37
given the suit was filed at least ten years after substanti al
conpletion of the devel opnent. The Hockings did not appeal the
circuit court's dism ssal against Shaun and Wendy Sersch.
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| . BACKGROUND
13 The Hocki ngs purchased their honme in 1978, and at that

tinme there were no neighbors nearby. In 1989, Willace Rogers
purchased the |and adjacent to the Hockings. Rogers hired
Laurence Schmt, a professional engineer, to develop the
property as a residential subdivision. In 1991, the Iland

surroundi ng the Hockings' honme, which would include the I|and
uphill from the Hockings, and the streets around the Hockings
property, were developed by Rogers. As a result of Rogers'
devel opnent, the Hockings' property is now at the bottom of a
bow . Prior to Rogers' developnent, the Hockings never had
water |eakage into their basenent, but since this devel opnent
t he Hocki ngs have had significant water problens. The increased
water flow allegedly has caused problens wth the Hockings
foundation and led to nold. Due to these problens, the Hockings
have had to nove out of their hone.

14 A civil engineer consultant, Geg Stauder, inspected
t he Hockings' property and concluded that the increased storm
wat er runoff flow ng over the Hockings' property was due to the
way in which Rogers developed the |and. Because of Rogers'
devel opment, the grading around the property has been altered
and the land was converted from absorptive agriculture to
i npervious surfaces, but storm sewers were not installed. The
manner in which Rogers developed the land allegedly caused the

Hocki ngs' probl ens.
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15 On February 16, 2007, the Hockings filed an anended
complaint® against the Gty of Dodgeville, Wllace Rogers,
Laurence E. Schmt and the defendants in this case. The
conplaint alleged, in part, negligent naintenance of a nui sance.
Rel evant to this appeal are the defendants who |ive or once
lived at 1104 Roelli Street, Dodgeville, Wsconsin. The 1104
Roel li Street property is adjacent to and directly uphill from
t he Hockings' property and is one honme in the 1991 devel opnent
of the land surrounding the Hockings' property. Def endant
Crubaugh- Schrank lived at 1104 Roelli Street beginning in 1999
and defendants O Rourke noved to 1104 Roelli Street in 2004.
These defendant |andowners did not nodify the property in any
way that could affect water drainage onto the Hockings
property.

16 The defendants noved the circuit court for sunmary
judgnent asserting that they had no duty to abate this nui sance.
The circuit court concluded that, as a matter of law, the
defendants could not be liable to the Hockings. It reasoned
that the defendants had no duty to abate this nuisance because
they were nerely "possessors and titleholders in portions of
upgrade property from the Hockings." Therefore, no duty to
abate this nuisance arose. In addition, the circuit court
concluded that even if a duty was owed and the defendants were
negligent, liability should be precluded by the application of

public policy factors. The Hockings appealed the circuit

3 The original conplaint was filed on August 22, 2006.

4
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court's decision. The court of appeals certified the appeal to
this court, which we accepted.?
1. STANDARD OF REVI EW
17 "Whether the circuit court properly granted summary
judgnent is a question of law that this court reviews de novo."

Schm dt V. N. St at es Power Co. , 2007 W 136, 124,

305 Ws. 2d 538, 742 N W2d 294. This court applies the sane
standards as those wused by the <circuit court, and these
standards are set forth in Ws. Stat. § 802.08. 1d. \Wether a
duty under the circunstances exists and the scope of such a duty

are questions of law that we decide de novo. Hoida, Inc. v. M

Mdstate Bank, 2006 W 69, 9123 n.12, 291 Ws. 2d 283, 717

N.W2d 17.

“In its certification, the court of appeals inquired
whet her this case should be governed by the reasonable use
doctrine articulated in State v. Deetz, 66 Ws. 2d 1, 224
N. W2d 407 (1974) or the Restatenent (Second) of Torts 8§ 839
(1979), which we referenced in MI|waukee Metropolitan Sewerage
District v. Gty of MI|waukee, 2005 W 8, 9173, 85, and nn. 23 &

24, 277 Ws. 2d 635, 691 N W2d 658. The court of appeals
guesti oned whether the reasonable use doctrine and § 839 nay be
in conflict with one another. However, no conflict exists

because 8§ 839 specifically references § 822, which we have
previously adopted, and the reasonable use doctrine is largely
enbodied within 8§ 822. See Restatenment (Second) of Torts § 839
cnt. g (referencing 8 822); Crest Chevrol et-d dsnobil e-Cadill ac,
Inc. v. WIlensen, 129 Ws. 2d 129, 138, 384 N W2d 692 (1986)
(stating "[t]he reasonable wuse doctrine is substantially
enbodied in sec. 822"); MIwaukee Metro. Sewerage Dist., 277
Ws. 2d 636, 925 n.4 (stating "Wsconsin has adopted the
Rest at enent (Second) of Torts § 822").
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[11. ANALYSI S

18 The Hockings assert that these defendants are liable
for negligently maintaining a nuisance, which has allegedly
damaged the Hockings' property. The Hockings argue that the
circuit court erred by conducting a duty analysis because under
Wsconsin law a duty is owed to the world at large, and thus,
the defendants owe a duty to the Hockings because they are
| andowner s. In addition, the Hockings also assert that public
policy factors do not preclude liability in this case. The
defendants on the other hand, argue that a public policy
analysis is unnecessary because the <circuit court's duty
anal ysis was appropriate. The defendants, relying primarily on
Hoi da, reason that duty is and always has been a prerequisite to
negligence, and as a result, duty is a relevant determ nation in
this case. W agree with the defendants and therefore affirm
the circuit court's decision with respect to the defendants
having no duty to the Hockings to abate this nuisance under the
circunstances of this case.

19 To prevail on their claim of negligent naintenance of
a nui sance, the Hockings nust first show that the defendants
were negligent, which requires that defendants failed to act
when they had a duty to act. See Ws JI—Civil 1920; see also
Rest at enent ( Second) of Torts 88 822, 824, 839 (1979)
(di scussing nui sance actions and providing that to prevail, the

nui sance nust be "otherw se actionable" and the defendant nust
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have a positive duty to act). The analysis of this case centers
on duty under the circunstances herein presented.”®
A. Negligence

110 We first consider whether the Hockings can satisfy the
fundanental elenments of negligence. "Wsconsin courts have
engaged a four-elenment analysis to determne whether an
actionable claim for negligence has been stated." Hoida, 291
Ws. 2d 283, 923. The four elenents are as follows: "'(1) the
exi stence of a duty of care on the part of the defendant, (2) a
breach of that duty of care, (3) a causal connection between the
defendant's breach of the duty of care and the plaintiff's
injury, and (4) actual loss or damage resulting from the

[breach].'" 1d. (citing Gitzner v. Mchael R, 2000 W 68, 235

Ws. 2d 781, 119, 611 N. W2d 906).

1. Duty under Wsconsin | aw

11 Duty has always been a relevant elenment in Wsconsin's
negli gence analysis even though cases have nore often been

limted by the application of public policy factors. N chols v.

Progressive N. Ins. Co., 2008 W 20, 936, 308 Ws. 2d 17, 746

N. W2d 220; see also Behrendt v. @lf Underwiters Ins. Co.,

2009 W 71,  Ws. 2d , _ NWwW2d __  (Roggensack, J.,

® The concurrence is a nix of well-accepted principles and
the chief justice's opinions. \Wile the concurrence prefers to
assunme duty and evaluate the viability of the claimon the basis
of breach, the mmjority prefers to tackle the issue of duty
head-on. Here we conclude that no negligence exists because the
Hocki ngs do not satisfy the first elenment of negligence—duty.
Thus, we need not reach the issue of breach.
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concurring) (discussing duty under Wsconsin negligence |aw).
The preval ence of a public policy factor analysis, however, does
not elimnate consideration of the four elenents of negligence.
See Hoida, 291 Ws. 2d 283, 123 n.12 (reaffirmng that there are
four elenments to a negligence analysis). Qur focus in this case
centers on the first elenment of "duty." Under the first
el enent, "duty, involves two aspects: (1) the existence of a
duty of ordinary care; and (2) an assessnent of what ordinary
care requires under the circunstances." Id., 927 (citing

Hatl eberg v. Norwest Bank Ws., 2005 W 109, ¢9117-18, 283

Ws. 2d 234, 700 N.W2d 15).
112 Wiile Wsconsin has adopted the mnority view from

Pal sgraf v. Long Island Railroad Co., 162 N.E. 99 (N. Y. 1928),

whi ch established that everyone owes a duty to the world at
|arge, the duty owed to the world is not unlimted but rather is
restricted to what s reasonable wunder the circunstances.
Hoida, 291 Ws. 2d 283, 1930-32. As a result, Wsconsin courts
have in the past precluded negligence actions because a
defendant did not owe a duty to the plaintiff wunder the

ci rcunst ances. See Bauneister v. Automated Prods., Inc., 2004

W 148, 19918-21, 277 Ws. 2d 21, 690 NW2d 1 (concluding that
the architect did not have a duty to supervise the construction
of a church because the architect's contract stated he had no
responsibility for construction of the church); Hatleberg, 283
Ws. 2d 234, 9119-25 (concluding that a trustee of a bank did
not have a duty to review a trust docunment to ascertain whether
it worked for the stated purpose of the trust).

8
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113 For exanple, in Hoida, we concluded that the
plaintiff's clainms were precluded because its "claim of a breach
[wa] s based entirely on the theory that the defendants' duty of
ordinary care under the circunstances required them to undertake
certain tasks that we [] concluded ordinary care wunder the
circumstances did not require." 1d., T46. Thus, because there
was no duty under the circunmstances, no breach occurred, and
there was not a viable negligence claim Id. In Hoida, we
relied on contractual provisions to evaluate the circunstances
bearing on the scope of the defendant's duty of ordinary care.
Id., 1938-39. In the case at hand, we rely on comon |[aw
doctrines governing surface water to ascertain the defendants'
duty of ordinary care under the circunstances.

2. Duty under the circunstances of this case

114 This <case concerns the allegation that uphi I
| andowners have a duty to abate naturally occurring surface
water that runs downhill onto the Hockings' property. Al t hough
three distinct doctrines—the comon eneny doctrine, the civi
law rule,® and the reasonable use rul e—have devel oped over the
years in order to analyze surface water problens, Wsconsin has

adopted the "reasonable use" rule. 2 Robert E. Beck et al.,

® Wsconsin has not previously utilized the civil law rule.
In short, "[i]t provides that drainage nust be allowed to follow
its natural courses. The upper landowner is not allowed to
redirect drainage artificially, and the Ilower |andowner is
forbidden to obstruct natural drainage.” 5 Robert E. Beck,
Waters and Water Rights 8 59.02(b)(3) (1991 ed., repl. vol.
2006) The purpose is to preserve natural drainage and prohibit
one | andowner fromtaking unfair advantage over another. 1d.
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Waters and Water Rights 8 10.03(b)(3) (1991 ed., repl. vol.

2008); 5 Robert E. Beck, Witers and Water Rights § 59.02(b)

(1991 ed., repl. vol. 2006). "Over the past sixty years, many
states have shifted fromthe common eneny and civil law rules to
the reasonable use rule." 1d., § 59.02(b)(7).

15 Prior to 1974, surface water cases in Wsconsin were

governed by the common eneny doctrine. See State v. Deetz, 66

Ws. 2d 1, 8-10, 13-16, 224 N W2d 407 (1974) (rejecting the
comon eneny doctrine and adopting the reasonable use rule).

The common eneny doctrine provided:

The right of an owner of land to occupy and
inmprove it in such manner and for such purposes as he
may see fit, either by changing the surface or the
erection of buildings or other structures thereon, is
not restricted or nodified by the fact that his own
land is so situated wth reference to that of
adj oining owners that an alteration in the node of its
i nprovenent or occupation in any portion of it wll
cause water, which may accumul ate thereon by rains and
snows falling on its surface or flowing onto it over
the surface of adjacent lots, either to stand in
unusual quantities on other adjacent |ands, or pass
into and over the sanme in greater quantities or in
ot her directions than they were accustoned to flow.

Watters v. Nat'l Drive-in, Inc., 266 Ws. 432, 435-36, 63 N w2d

708 (1954) (enphasis added). Therefore, under the comobn eneny
doctrine, "each I|andowner ha[d] a privilege to deal wth
di spose of, block, or divert diffused surface water in any
manner as he sees fit, without legal liability for the injurious
consequences to his neighbors' |ands." 5 Beck, supra,

§ 59.02(b)(2).

10
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116 This court applied the common eneny rule in Watters
where the defendant constructed a drive-in theater on property
that adjoined the plaintiff's property. Watters, 266 Ws. at
433. The defendant's property was such that sonme water
percol ated into the soil and the remaining ran off and onto the
plaintiff's property. 1d. However, as a result of the drive-in
theater construction, which included facilities, driveways, tile
drains, and sewage-disposal facilities, the land was graded and
filled up so as to "change the natural contour of said |and
which [] caused the artificial and unnatural flow of surface
waters" to drain onto the plaintiff's property. Id. Thi s
dr ai nage caused damage to the plaintiff's roadway and resulted
in losing the use of sone property. 1d. This court in Watters
concluded that "[u]nder the established law of this state[,
i.e., the comon eneny doctrine,] the plaintiffs have no cause
of action for damages caused by drainage of surface waters,
ei ther because of the installation of tile drains or by changing
the natural flow of such waters.” [|d. at 436

117 Wiile this court had applied the conmon eneny doctrine
prior to 1974, in Deetz, we rejected that doctrine in favor of
the reasonable use rule, which is enbodied in the Restatenent
(Second) of Torts § 822, adopted by this court. Crest, 129
Ws. 2d at 138; M | waukee  Metro. Sewer age Di st ., 277

Ws. 2d 635, 125 n. 4.

18 In Deetz, this court concluded that the reasonable use
rule as set forth in the "Restatenent of Torts better conports
wth the realities of nobdern society than does the common eneny

11
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doctrine." Deetz, 66 Ws. 2d at 18. Under the reasonable use
rul e, "'*each possessor is legally privileged to make a
reasonable use of his land, even though the flow of surface
waters is altered thereby and causes sone harm to others, but
incurs liability when his harnful interference with the flow of
surface waters is unreasonable.'" 1d. at 14 (citation omtted).

119 In Deetz, the plaintiff brought an action to abate a
nui sance caused by an wuphill [|andowner. Id. at 6. The
def endant developed land on top of a bluff overlooking Lake
Wsconsin. 1d. Prior to developnent, the bluff |and was used
for crops and pasture, and thus the erosion and runoff was
mnimal. 1d. However, after construction, one of the roads at
the bottom of the bluff was covered by unusual anpbunts of sand
in mny places and the downhill plaintiff noticed that
substantial sand deltas had forned along the |akeshore and in
the lake, which led to a |lake that was not navigable in sone
places. |1d. The court, in Deetz, renmanded to the circuit court
for a determnation of reasonableness. [d. at 21. Remand was
necessary because the factual record was undevel oped due to the
circuit court's dism ssal under the comon eneny rule. [|d.

120 Accordingly, under the common eneny doctrine, no duty
and thus no liability arose regardless of the defendants’
actions. In other words, under the common eneny doctrine, a
| andowner was privileged to do with his land what he wanted.

CEW Mnt. Corp. v. First Fed. Sav. & Loan Ass'n, 88 Ws. 2d 631,

633, 277 N W2d 766 (1979); see also 5 Beck, supr a,

12
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8 59.02(b)(2) (discussing the absolute freedom provided by the
common eneny doctrine).

21 However, with the adoption of the reasonable use rule
we altered a l|landowner's responsibility. Under this rule, a
| andowner nust use his |and reasonably, and a duty to act wll
arise if the landowner's use of his land that resulted in
altering the flow of surface waters is unreasonable. See 5
Beck, supra, § 59.02(b)(4) (stating that the rule conpares

benefits and hardships with liability arising when the hardships

13
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are unreasonable under all circunstances).’ As a result, when
the defendant's conduct is unreasonable, that defendant has a
positive duty to act to abate the nuisance. A positive duty to
act nust exist before liability will arise in a failure to abate
claim such as the one presented here. CEW 88 Ws. 2d at 635;
Ws JI—Civil 1920; Restatenent (Second) of Torts 8§ 824 (1979).
Consequently, the defendants here have a positive duty to abate

this nuisance only if the use of their property had altered the

" The concurrence incorrectly asserts that the reasonable
use doctrine applies only to intentional torts and not
negl i gence cases. Sone courts have noted, "'[r]egardless of the
category into which the defendant's actions fall [intentional
and unreasonable or negl i gent, reckl ess, or abnornmal |y
dangerous], the reasonable use rule explicitly, as in the case
of intentional acts, or inplicitly, as in the case of negligent
acts, requires a finding that the conduct of the defendant was
unr easonable."" DeSanctis v. Lynn Water & Sewer Conmn, 666
N. E. 2d 1292, 1296 (Mass. 1996) (citing Pendergrast v. A ken, 236
S.E.2d 787 (N.C. 1977)). Moreover, we have found ot her exanples
of the rule being utilized in negligence cases. See, e.g.,
Franklin County Dist. Bd. of Health v. Paxson, 787 N E.2d 59,
66-67 (Ch. C. App. 2003), DeSanctis, 666 N E 2d at 1295-97.
These exanpl es, however, highlight the inconsistency with which

courts around the country apply the rule. For exanple, in
Franklin County, an OChio court considered the reasonable use
rule in terms of breach, i.e., a breach occurred if the |and was

not used reasonably. Franklin County, 787 N E 2d at 66-67.
O her courts, however, have failed to delineate where in the
analysis the reasonable wuse rule should be considered and
instead preclude liability if the land is used reasonably. See
DeSanctis, 666 N E 2d at 1295-97. Today, we sinply conclude
that given liability cannot arise unless there is a duty, the
nost sensible place to end the analysis is under duty since the

| andowner did absolutely nothing but live on his land and |et
the rain fall down to the earth. W have utilized surface water
doctrines to illumnate our analysis, but today we do not apply

the reasonable use rule in the traditional sense of weighing the
gravity of the harmwith the utility of the act. See Franklin
County, 787 N E.2d at 66-67.

14
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flow of surface water and was an unreasonable wuse of their
property.
22 In the case at hand, however, the defendants' conduct

did not involve a use of their property that altered the flow of

surface water. Therefore, their use is not unreasonable, and
they have no duty to abate in the first instance. The
defendants nerely purchased a hone, l|ived in that hone, paid

property taxes, and established a tie to the comunity in which
they live. They are living the American dream by owning a hone.
Their conduct—+iving in their honme—does not deviate from
typi cal behavi or. They did not create the flow of rainwater or
alter the property so to create this problem on the Hockings'
property. The devel opnent by Rogers allegedly caused these
pr obl ens. The defendants, for exanple, did not create a trench
that increased the flow of water to the Hockings' property. The
defendants did not point oversized downspouts at the Hockings'
property. The defendants did not |andscape in such a way so to
unreasonably increase water flow to the Hockings' property.
| nstead, the defendants purchased a hone in a devel opnent and
lived there. The defendants could not reasonably be required to
take positive action that would affect rainwater runoff onto the
Hocki ngs' property.

23 Moreover, as a practical natter, the necessary renedy
to address the Hockings' problem could not be carried out by
t hese defendants. Even the Hockings' <civil engineer asserts
that the devel opnent of the land by Rogers allegedly caused the
nui sance because it converted the land from absorptive

15
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agricultural to inpervious surfaces, altered the grading around
t he Hockings' property, and altered the streets surrounding the
Hocki ngs' property. According to the Hockings' own expert, the
probl em should be renedied by the installation of storm sewers,
the construction of retention ponds, and the installation of a
storm water collection and draining system These renedies
could not possibly be carried out by the defendants—ene
nei ghbori ng | andowner in an uphill devel opnent. \Wat duty would
then exist for the |andowers who are uphill from these
def endant | andowners?

124 The defendants' conduct in this case is reasonable
under the circunstances, and as a result, no positive duty to
abate this nuisance arises and the Hockings' «clains for
mai nt ai ni ng a nui sance cannot survive.

125 Still, the Hockings and the concurrence assert that a
duty is owed to the world at large, and as a result, a duty here
is assuned. As we stated above, however, duty is and always has
been relevant under Wsconsin |aw even though cases have
predom nantly been anal yzed under the public policy factors when
there has been an assunption that a duty exists. The
concurrence would conclude that nere hone ownership enploys a
duty to all who could possibly be affected by the honmeowner's
property. Such a drastic inplication of homeowner liability
should not be assumed wthout further analysis under the
ci rcunst ances. It is not the homeowner's duty to renedy every

possible inpact that could occur on a neighboring parcel.

16
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Sonetinmes, there is just no such duty to act under Wsconsin
I aw.

26 The Hockings assert that by failing to act, one can be
liable for continuing a nuisance even if the |andowner did not
cause the problem W do not disagree that there are
ci rcunstances where liability can be established for failing to

abate a nuisance. See M| waukee Metro. Sewerage Dist., 277

Ws. 2d 635, ¢9163-74 (referencing the Restatenent (Second) of
Torts 8 839 (1979)). However, no negligence exists in this case
because the defendants' conduct did not involve altering the
flow of surface water, and therefore, there is no duty to abate.
As a result, the Hockings' claim for negligent maintenance of a
nui sance cannot survive.

27 The Hockings spend significant tinme discussing the
application of public policy factors in this case. However, we
decline to address the public policy factors and instead resol ve
this case under a duty analysis because under the circunstances
of this case, there is no doubt that the defendants did not have
a duty to abate this nuisance.

28 Accordingly, under the reasonable use rule, a duty to
act may arise when one uses his or her property unreasonably.
|f the property is being reasonably used, however, the |andowner
has no duty to abate the nuisance under the reasonable use rule.
In this case, all the defendant |andowners reasonably used their
property, and as a result, they satisfied their duty of ordinary

care under the circunstances.

17
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| V. CONCLUSI ON

129 We have been asked to decide whether the defendants in
this case, who are wuphill landowers from the Hockings, are
liable to the Hockings for damages allegedly caused by surface
water, i.e., storm water, running from the defendants' property
to the Hockings' property. W conclude that the defendants are
not |iable because, under the circunstances, the defendants have
no duty to abate the all eged nui sance.

By the Court.—JFhe order of the circuit court is affirned.

130 N PATRICK CROCKS, J. did not participate.

18
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131 SH RLEY S. ABRAHAMSON, C. J. (concurring). | concur
in the mandate affirmng the circuit court's order granting the
defendants' notion for summary judgnent and di sm ssing them from
the action. | agree that as a matter of |aw the defendants are
not liable for a negligent failure to abate a private nui sance.

132 The nmmjority opinion relies on several rationales in
concluding that the defendants are not liable, without clearly
explaining the relationship between the rationales, wthout
identifying any single rationale as sufficient, and wthout
stating whether all are necessary to conclude that the
def endants are not |iable.

133 The nmjority opinion appears to argue (1) that this is
a case of an omssion, not an affirmative act, and that in
failing to abate the private nuisance (the omssion) the
defendants are not |iable because they had no duty to abate the
private nuisance (mgjority op., 1110-22, 24-26); (2) that
because the defendants did not create the private nui sance, they
are not liable for failing to abate the nuisance (majority op.,
1922, 26); (3) that the defendants did not wunreasonably
interfere with the flow of surface water and therefore are not
liabl e under the "reasonable use" doctrine adopted in State v.
Deetz, 66 Ws. 2d 1, 224 N W2d 407 (1974) (mmjority op.,
passinm); and (4) that it is unreasonable to require the
defendants to abate the private nuisance in view of the
extensive work and costs involved in abating this nuisance

(majority op., 123).
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134 | conclude that the defendants are not |iable because
the private nuisance is not abatable, neaning that abatenent
cannot be acconplished w thout unreasonable hardship or expense.
Rest at enent (Second) of Torts, 8 829 cms e & f.

135 First | shall set forth what | think is the |aw
applicable to the present case and then | shall point out the
errors of the ngjority opinion' s way.

I

36 The proper approach to this case is to recognize that
three discrete areas of tort |aw converge in the instant case
private nuisance |aw,! negligence law,? and the tort liability of

a possessor of property.?3 Wen these three areas of |aw

! Nui sance long has been treated as its own subject wthin
tort |aw See Restatenent (Second) of Torts § 821D ("Trespass
and private nuisance are alike in that each is a field of tort
l[iability rather than a single type of tortious conduct.").

The Restatement (Second) of Torts, as well as |eading
treati ses, address nuisance as a separate topic in the |law. See
Rest atenent (Second) of Torts, ch. 40 (88 821A-840E); 2 Dan B.
Dobbs, The Law of Torts (2001), ch. 34, at 1319-42; W Page
Keeton et al., Prosser and Keeton on Torts (5th ed. 1984) ch.
15, at 616-54.

2 This court has renmarked that although liability for a
nui sance nmay be predi cated on negligent conduct, "negligence and
nui sance are distinct torts.” Physicians Plus Ins. Corp. V.

Mdwest Mut. Ins. Co., 2002 W 80, 927 n.22, 254 Ws. 2d 77, 646
N.W2d 777.

3 See Chapter 9, Restatement of the Law (Third) Torts:
Liability for Physical and Enotional Harm (Tentative Draft No.
6, March 2, 2009), at xx (stating that "historically, Iand
possessors' duties have been treated as a discrete subject” in
the law of tort).
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converge, as they do in the instant case, special rules of |aw

apply.
37 A private nuisance is "a condition or activity which

"4 This case involves a

unduly interferes with the use of I|and.
private nuisance, in contrast with a public nuisance.

38 Private nuisances can be intentional or negligent.®
Thus in the instant case principles of negligence play a role in
private nui sance | aw.

139 Furthernore, private nuisance |law and negligence |aw
are intertwined with special rules that have devel oped over the

years relating to the tort liability of possessors of |and.

Li ke nuisance and negligence law, the law relating to the

The Restatenent (Second) of Torts includes a separate
chapter relating to liability based on the condition or use of
| and, Restatenent (Second) of Torts, ch. 13 (88 328E-387). The
tentative draft of the Restatenent (Third) of Torts simlarly
uses a separate chapter to "address[] the special case of the

duty owed by |and possessors.” Restatenent of the Law (Third)
Torts: Liability for Physical and Enotional Harm at 1
(Tentative Draft No. 6, 2009). Leading treatises follow suit.

See 1 Dan B. Dobbs, The Law of Torts 587-630 (2001) (relating to
liability for owners and occupiers of law); W Page Keeton et
al ., Prosser and Keeton on Torts 386-450 (5th ed. 1984) (sane).

* M| waukee Metro. Sewerage Dist. v. City of MIwaukee, 2005
W 8, 924, 277 Ws. 2d 635, 691 N.W2d 658 (quotation marks and
citation omtted).

See also MI|waukee Metro. Sewerage Dist., 277 Ws. 2d 635,
127 ("[A] private nuisance is broadly defined to include any
di sturbance of the enjoynent of property.” (quotation marks and
citation omtted)).

> MIlwaukee Metro. Sewerage Dist., 277 Ws. 2d 635, 933
("Liability for a nuisance may be based upon either intentional
or negligent conduct." (citations omtted)).

3
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liability of |and possessors has been treated as a discrete
field of tort |aw.

140 These three discrete areas of the law have been
synthesi zed in the Restatenent (Second) of Torts in 8§ 822-840A
This court has expressly adopted § 822 (stating the general rule
subj ecting a person to liability for a private nuisance)® and has
referred to and followed other sections, including § 824
(describing the conduct essential to liability for a private or
publ i c nuisance)’ and § 839 (stating the rule governing liability
for a possessor of Jland who fails to abate an artificial
condition),® in deciding nuisance cases. | would use our prior
cases that rely on the Restatenent to decide the present case.

41 The inquiry under the Restatenment (and our prior case

| aw) begins with Restatement (Second) § 822.°

® State v. Deetz, 66 Ws. 2d 1, 16, 224 N.W2d 407 (1974).
See also M| waukee Metro. Sewerage Dist., 2005 W 8, 125 n. 4,
277 Ws. 2d 635, 691 N.W2d 658 ("Wsconsin has adopted the
Rest atement (Second) of Torts § 822 (citations omtted)); CEW
Mgnt. Corp. v. First Fed. Sav. & Loan Ass'n, 88 Ws. 2d 631,
634- 45, 277 N W2d 766 (1979) (stating that the court
specifically adopted 8 822 in Deetz).

" M| waukee Metro. Sewerage Dist., 277 Ws. 2d 635, 135, 48
(following & 824); CEW Mgnt. Corp. v. First Fed. Sav. & Loan
Ass'n, 88 Ws. 2d 631, 635, 277 NNW2d 766 (1979) (sane).

8 See MIwaukee Metro. Sewerage Dist, 277 Ws. 2d 635, 9173
& n.23, 76 n.24, 79, 85 (followng, wthout explicitly adopting,
8 839 in determning whether the Cty of MIwaukee could be
liable for a private nuisance due to its failure to regularly
dig up and i nspect buried water nmains).

® See M Iwaukee Metro. Sewerage, 277 Ws. 2d 635, 32
(relying on § 822 as a statenent of the elenents necessary for
l[tability in a private nui sance case).

4
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42 Section 822 is the Restatenent's general rule
governing liability for a private nuisance.?° Section 822

provides in full as follows:

One is subject to liability for a private nuisance if,
but only if, his conduct is a legal cause of an
i nvasion of another's interest in the private use and
enj oynent of land, and the invasion is either

(a) intentional and unreasonable, or

(b) wunintentional and otherw se actionable under the
rules controlling liability for negligent or reckless
conduct, or for abnormally dangerous conditions or
activities.

143 An action for the negligent failure to abate a private
nui sance falls within § 822(b) rather than 8§ 822(a). Under
§ 822(b), a person is subject to liability for the negligent
failure to abate a private nuisance if three elenents are net:

(1) there is "an invasion of another's interest in the private

use and enjoyment of land, " (2) the person's conduct is "a
legal cause of [the] invasion,” and (3) the invasion 1is
"otherwi se actionable under the rules governing liability for

negl i gent conduct . "2

10 Section 822 is titled "General Rule" and is the first
section appearing in a Topic titled "Private Nuisance: Elenents
of Liability."

1 This first elenent sinply requires that a private
nui sance exi st. Rest atement (Second) § 821D states that "[a]
private nuisance is a nontrespassory invasion of another's
interest in the private use and enjoynent of |and."

12 See M| waukee Metro. Sewerage Dist., 2005 W 8, 63, 277
Ws. 2d 635, 691 N W 2d 658:

Having determned that the only actionable claim in

this case is one for negligently failing to abate a

nui sance, we lastly exam ne whether the circuit court
5
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44 The first two elenments are not at issue in the present
case; the third elenment relating to liability for negligent
conduct is at issue. | therefore focus nmy attention on the
third elenment pertaining to whether a defendant's conduct 1is
actionable wunder the rules governing liability for negligent
conduct .

145 The comments to 8 822 state that a court should | ook
to Restatenent (Second) 8 824 for the standard used to determ ne
"the type of conduct necessary to liability under the rule

stated in [§ 822]." See also CEWMnt. Corp. v. First Fed. Sav.

& Loan Ass'n, 88 Ws. 2d 631, 635, 277 N W2d 766 (1979)

(stating that 8§ 824 "is controlling in the determnation of
conduct that conmes within the purview of sec. 822").
146 Section 824 (titled "Type of Conduct Essential to

Liability") provides in full as follows:

The conduct necessary to make the actor liable for
either a public or a private nui sance may consi st of

(a) an act; or

(b) a failure to act under circunstances in which the
actor is under a duty to take positive action to
prevent or abate the interference with the public
interest or the invasion of the private interest.

properly granted sunmmary judgnment in this case. As we
previously discussed, in order to prevail on a claim
of nuisance based on negligence, the plaintiff nust
prove the following elenents: 1) The existence of a
private nuisance—the interference wth another's
interest in the private use and enjoynent of |and; 2)
The defendant's conduct is the l|egal cause of the
private nuisance; and 3) The defendant's conduct is
otherwise actionable under the rules governing
l[tability for negligent conduct, including notice.

6
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47 The instant case may be viewed as a failure to act
under § 824(b). If so, | nust determne whether under the
ci rcunstances of the case the defendants were under a duty to
take positive action to abate the invasion of the private
i nterest.

148 Sections 838-840 of the Restatenent (Second) set forth
"the circunstances under which the law inposes a duty on a
person to take positive action for the protection of another and
subjects himto liability if he fails to neet the standard of
action required in the particular case."?®

149 | therefore focus on 88 838-40 to determ ne whether
any of these provisions inpose upon the defendants in the
present case a duty to take positive action to abate the private
nui sance.

150 Rest at enent ( Second) of Torts § 839, entitled
"Possessor Who Fails to Abate Artificial Condition" is relevant
to the instant case. The plaintiffs allege that the defendants
are liable for their failure to abate a nuisance resulting in
part froman artificial condition on the defendants' land. This

court has relied upon 8 839 in MIwaukee Metropolitan Sewerage

District v. Gty of MIwaukee, 2005 W 8, 1173 & n.23, 76 n. 24,

79, 85, 277 Ws. 2d 635, 691 N W2d 658.

13 Restatenent (Second) § 824 cmt. e. See also Scope Note
to Restatenent (Second) of Torts ch. 40, Topic 4 (stating that
ch. 40, Topic 4, Title B, which enconpasses 88 838-840A, "deals
with liability for failure to act").

7
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151 Section 839 of the Restatenent inposes a duty on a
possessor of land® to take reasonable steps to abate an
artificial condition on |land causing a nuisance. The scope of
the duty depends on the circunstances. A possessor of l|and has
a duty to abate an abatable artificial c