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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.    

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    The Ci t y of  Mi l waukee 

seeks r evi ew of  a publ i shed cour t  of  appeal s dec i s i on r ever si ng 

an or der  and j udgment  of  t he Ci r cui t  Cour t  f or  Mi l waukee Count y,  

Pat r i c i a D.  McMahon,  Judge. 1  The ci r cui t  cour t  gr ant ed summar y 

j udgment  t o t he Ci t y and di smi ssed Al ber t  Lot h' s compl ai nt .  

¶2 The si ngl e i ssue posed on r evi ew i s whi ch Ci t y heal t h 

i nsur ance pl an cover s Lot h,  who had 15 year s of  ser vi ce wi t h t he 

Ci t y i n 1999,  r eached t he age of  60 i n 2005,  and r et i r ed i n 

2005:    

                                                 
1 Lot h v.  Ci t y  of  Mi l waukee,  2008 WI  App 12,  307 

Wi s.  2d 412,  745 N. W. 2d 693.  
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( 1)  The pr e- 2004 Ci t y heal t h i nsur ance pl an,  whi ch 

pr ovi ded f or  no- pr emi um- cost  heal t h i nsur ance f or  

Ci t y empl oyees bet ween ages 60 and 65 wi t h 15 

year s of  ser vi ce who r et i r ed f r om Ci t y ser vi ce;  or  

( 2)  The post - 2004 Ci t y heal t h i nsur ance pl an ( enact ed 

i n 2002 t o t ake ef f ect  i n 2004) ,  whi ch pr ovi des 

f or  shar ed- pr emi um- cost  heal t h i nsur ance f or  Ci t y 

empl oyees bet ween ages 60 and 65 wi t h 15 year s of  

ser vi ce who r et i r e f r om Ci t y empl oyment  af t er  

Januar y 1,  2004.    

¶3 Lot h cont ends t hat  he i s ent i t l ed t o t he pr e- 2004 no-

pr emi um- cost  heal t h i nsur ance upon r et i r ement  because t he pr e-

2004 no- pr emi um- cost  pr ovi s i on was i n ef f ect  when he compl et ed 

15 year s of  ser vi ce wi t h t he Ci t y i n 1999.   Lot h' s posi t i on i s 

t hat  when a management  empl oyee compl et es 15 year s of  ser vi ce 

t he empl oyee i s ent i t l ed t o t he no- pr emi um- cost  pr ovi s i on under  

t he heal t h i nsur ance benef i t  i n ef f ect  at  t hat  t i me,  even i f  t he 

management  empl oyee has not  at t ai ned t he speci f i ed r et i r ement  

age and has not  r et i r ed.   I n sum,  Lot h ar gues t hat  al t hough he 

coul d not  r ecei ve a r et i r ee' s heal t h i nsur ance benef i t  unt i l  he 

r et i r ed at  age 60,  he ear ned t he r et i r ee benef i t  upon hi s 

compl et i on of  15 year s of  ser vi ce.   Accor di ng t o Lot h,  at t ai ni ng 

t he r et i r ement  age of  60 and r et i r i ng ar e mer e condi t i ons 

pr ecedent  t o r ecei pt  of  t he f r ee heal t h i nsur ance benef i t .   

¶4 I n cont r ast ,  t he Ci t y cont ends t hat  Lot h i s  ent i t l ed 

t o t he post - 2004 shar ed- pr emi um- cost  heal t h i nsur ance because 

Lot h di d not  at t ai n t he age of  60 and di d not  r et i r e unt i l  2005 
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when t he post - 2004 r esol ut i on was i n ef f ect  f or  per sons who 

r et i r ed af t er  Januar y 1,  2004. 2 

¶5 The onl y poi nt  of  di sput e bet ween Lot h and t he Ci t y i s 

whet her  Lot h has t o pay a pr emi um f or  t he heal t h i nsur ance 

benef i t .   Lot h want s al l  t he heal t h i nsur ance opt i ons and 

benef i t s avai l abl e t o r et i r ees each year  but  want s t hem 

accor di ng t o what  he vi ews as t he Ci t y ' s pr omi se t hat  he woul d 

be ent i t l ed t o t he no- pr emi um- cost  heal t h i nsur ance benef i t s i n 

ef f ect  when he was i n Ci t y ser vi ce f or  15 year s.  

¶6 We agr ee wi t h t he Ci t y and t he ci r cui t  cour t :  The pr e-

2004 Ci t y heal t h i nsur ance pl an does not  gover n Lot h' s heal t h 

i nsur ance on hi s r et i r ement  i n 2005.   The pr e- 2004 Ci t y heal t h 

i nsur ance pl an cl ear l y pr ovi ded heal t h i nsur ance t o management  

empl oyees who met  t hr ee qual i f i cat i ons:  The management  empl oyee 

had t o r et i r e;  had t o be bet ween t he ages of  60 and 65;  and had 

t o have 15 or  mor e year s of  c i t y ser vi ce. 3  Bef or e 2004,  Lot h had 

met  onl y one of  t he pr e- 2004 qual i f i cat i ons f or  no- pr emi um- cost  

heal t h i nsur ance:  he had 15 year s of  empl oyment  wi t h t he Ci t y.   

Lot h had nei t her  at t ai ned t he age of  60 nor  r et i r ed when t he 

                                                 
2 Af t er  t he 2002 Resol ut i on went  i nt o ef f ect  i n 2004,  a f r ee 

HMO pl an was st i l l  i n exi st ence.   The f r ee HMO pl an pr ovi ded 
Lot h wi t h no benef i t s because Lot h was pl anni ng t o move t o 
Fl or i da.   To be el i gi bl e f or  t he f r ee HMO pl an,  t he r et i r ee had 
t o r esi de i n desi gnat ed count i es i n sout heast er n Wi sconsi n.    

3 One r esol ut i on i n t he c i r cui t  cour t  r ecor d al so suggest s 
t hat  empl oyees had t o r et i r e wi t h an unr educed " r et i r ement  
al l owance. "   The par t i es,  however ,  do not  addr ess t he i ssue 
whet her  Lot h had,  or  needed t o have,  an unr educed r et i r ement  
al l owance i n or der  t o qual i f y f or  t he heal t h i nsur ance benef i t .  
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pr e- 2004 heal t h i nsur ance pl an was i n ef f ect .   Thus Lot h had not  

sat i sf i ed al l  t hr ee r equi r ement s under  t he pr e- 2004 heal t h 

i nsur ance pl an bef or e t he heal t h i nsur ance pl an was amended t o 

t ake ef f ect  i n 2004.   

¶7 Accor di ngl y,  Lot h' s heal t h i nsur ance pl an i s gover ned 

by t he post - 2004 Ci t y r esol ut i on t hat  was i n ef f ect  when Lot h 

became 60 year s of  age and r et i r ed wi t h mor e t han 15 year s of  

ser vi ce wi t h t he Ci t y.   

¶8 We t her ef or e r ever se t he deci s i on of  t he cour t  of  

appeal s and af f i r m t he or der  and j udgment  of  t he c i r cui t  cour t  

gr ant i ng summar y j udgment  t o t he Ci t y and di smi ssi ng Lot h' s 

compl ai nt .    

I  

¶9 We r evi ew t he ci r cui t  cour t ' s  gr ant  of  summar y 

j udgment  i n t he pr esent  case i ndependent l y,  appl y i ng t he same 

met hodol ogy t hat  i s used by t he c i r cui t  cour t . 4  Summar y j udgment  

i s appr opr i at e when t her e i s no genui ne i ssue of  mat er i al  f act  

and t he movi ng par t y i s ent i t l ed t o j udgment  as a mat t er  of  l aw. 5  

Ther e i s no genui ne i ssue of  mat er i al  f act  i n t he i nst ant  case.    

¶10 The pr esent  case r ai ses onl y a quest i on of  l aw,  namel y 

t he i nt er pr et at i on and appl i cat i on of  a muni ci pal  r esol ut i on t o 

undi sput ed f act s .   Thi s cour t  det er mi nes t hi s  l egal  quest i on 

                                                 
4 Novel l  v.  Mi gl i acci o,  2008 WI  44,  ¶23,  309 Wi s.  2d 132,  

749 N. W. 2d 544 ( c i t at i on omi t t ed) .    

5 Wi s.  St at .  § 802. 08( 2) .  
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i ndependent l y of  t he c i r cui t  cour t  and cour t  of  appeal s but  

benef i t t i ng f r om t hei r  anal yses. 6   

I I  

 ¶11 The r el evant  f act s of  Lot h' s empl oyment  ar e not  

di sput ed.   The Ci t y hi r ed Lot h as an account ant  on November  19,  

1984.   He was a management  empl oyee and was not  cover ed by any 

col l ect i ve bar gai ni ng agr eement  bet ween t he Ci t y and i t s  

empl oyees.   By November  1999 he had been i n t he Ci t y ' s ser vi ce 

f or  15 year s.   He di d not  at t ai n t he age of  60 or  r et i r e unt i l  

Apr i l  2005.    

¶12 Upon Lot h' s r et i r ement  on Apr i l  25,  2005,  t he Ci t y 

pr ovi ded hi m wi t h heal t h i nsur ance benef i t s accor di ng t o t he 

t er ms of  a 2002 Ci t y of  Mi l waukee Resol ut i on ef f ect i ve f or  

empl oyees who r et i r e on or  af t er  Januar y 1,  2004.   The Ci t y 

deduct ed heal t h i nsur ance pr emi ums f r om hi s r et i r ement  check.   

Lot h obj ect s t o t he Ci t y ' s deduct i ng t he pr emi ums.    

¶13 Lot h cont ends t hat  a bi ndi ng cont r act  was f or med 

bet ween hi m and t he Ci t y i n 1999 when he compl et ed hi s 15t h year  

of  ser vi ce t o t he Ci t y,  t hat  under  t hat  cont r act  t he Ci t y i s 

obl i gat ed t o pr ovi de no- pr emi um- cost  heal t h i nsur ance t o hi m 

                                                 
6 Br uno v.  Mi l waukee Count y,  2003 WI  28,  ¶6,  260 

Wi s.  2d 633,  660 N. W. 2d 656.  

See al so Cr oss v.  Soder beck,  94 Wi s.  2d 331,  343,  288 
N. W. 2d 779 ( 1980)  ( " The onl y subst ant i al  di f f er ence bet ween a 
r esol ut i on and an or di nance apar t  f r om t he subj ect  t o whi ch i t  
shal l  appl y i s t hat  one i s r equi r ed t o be publ i shed subsequent  
t o i t s passage and t he ot her  i s not . " )  ( quot at i on mar ks and 
ci t at i on omi t t ed) .   
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under  t he heal t h i nsur ance pl an i n ef f ect  i n 1999,  and t hat  t he 

Ci t y cannot  al t er  t hi s 1999 no- pr emi um- cost  agr eement .   

¶14 Lot h br ought  an act i on agai nst  t he Ci t y,  al l egi ng t hat  

t he Ci t y had br eached i t s cont r act  wi t h Lot h by r ef usi ng t o 

pr ovi de hi m wi t h f r ee heal t h i nsur ance benef i t s accor di ng t o t he 

t er ms of  t he pl an t hat  was i n ef f ect  i n 1999 when he had put  i n 

hi s 15 year s of  ser vi ce. 7  To pr evai l  on a br each of  cont r act  

t heor y,  Lot h must  est abl i sh t hat  a cont r act  exi st s,  t he t er ms of  

t he cont r act ,  and t he br each of  a dut y under  t he cont r act .   I n 

t he i nst ant  case,  t he Ci t y has made a uni l at er al  of f er  of  heal t h 

i nsur ance benef i t s t hat  r equi r es an empl oyee t o per f or m t he 

r equest ed act s t o accept  t he of f er  and gi ve r i se t o a bi ndi ng 

cont r act .   

¶15 Bot h par t i es moved f or  summar y j udgment .   The ci r cui t  

cour t  gr ant ed summar y j udgment  t o t he Ci t y.   A di v i ded cour t  of  

appeal s r ever sed t he ci r cui t  cour t ' s  or der  gr ant i ng summar y 

j udgment  t o t he Ci t y and r emanded t he cause t o t he c i r cui t  cour t  

f or  a det er mi nat i on of  Lot h' s damages and a decl ar at i on of  

Lot h' s r i ght s.   

 ¶16 The pr eci se wor di ng of  t he appl i cabl e Ci t y r esol ut i on 

i n ef f ect  i n 1999 gover ni ng a r et i r ee' s heal t h i nsur ance 

benef i t s i s not  i n t he r ecor d.   We shal l  r el y on t he r esol ut i ons 

and handbooks t hat  t he par t i es r eci t e and upon whi ch t hey r el y.   

We t her ef or e st ar t  by exami ni ng t he appl i cabl e document s f or  t he 

                                                 
7 Lot h abandoned hi s c l ai m of  pr omi ssor y est oppel  on appeal .   

Lot h,  307 Wi s.  2d 412,  ¶7 n. 2.    



No.  2007AP587    

 

7 
 

t er ms of  t he Ci t y ' s uni l at er al  of f er  of  heal t h i nsur ance 

benef i t s.    

¶17 Lot h and t he Ci t y agr ee t hat  Ci t y of  Mi l waukee 

Resol ut i on 020479,  enact ed on Jul y 16,  2002 ( and ef f ect i ve i n 

2004) ,  accur at el y descr i bes t he subst ance of  t he Ci t y ' s heal t h 

i nsur ance pl an i n ef f ect  i n 1999 as pr ovi di ng no- pr emi um- cost  

heal t h i nsur ance t o cer t ai n r et i r ees.   The Resol ut i on st at es i n 

one of  i t s  " wher eas"  c l auses t hat  t he Ci t y " cur r ent l y pr ovi des 

t hat  Gener al  Ci t y Management  empl oyees who sel ect  r et i r ement ,  

t hose 55 year s of  age wi t h 30 year s of  ser vi ce or  t hose 60 year s 

of  age wi t h 15 year s of  ser vi ce,  can sel ect  any heal t h i nsur ance 

pl an t he Ci t y of f er s at  no cost  unt i l  t hey r each age 65 .  .  .  . " 8 

 ¶18 Thi s l anguage expl i c i t l y  st at es t hat  a management  

empl oyee has t o sel ect  r et i r ement  t o get  no- pr emi um- cost  Ci t y 

heal t h i nsur ance.  I n addi t i on,  t he management  empl oyee al so has 

t o be 60 year s of  age,  wi t h 15 year s of  ser vi ce.   Thi s r eadi ng 

of  t he Ci t y ' s pl an i s al so suppor t ed by var i ous document s i n t he 

r ecor d t hat  bot h par t i es r eci t e and r el y upon r el at i ng t o t he 

Ci t y ' s heal t h i nsur ance pl an over  t he year s.    

¶19 Lot h,  t he Ci t y,  t he c i r cui t  cour t  and t he cour t  of  

appeal s r ef er  t o a 1973 r esol ut i on adopt ed by Mi l waukee' s common 

counci l ,  Ci t y of  Mi l waukee Resol ut i on 73- 216.   Thi s r esol ut i on 

                                                 
8 Ci t y of  Mi l waukee Resol ut i on 020479.  
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was one of  t he Ci t y ' s ear l y  heal t h i nsur ance pl ans f or  

management  empl oyees who r et i r e. 9  

 ¶20 The 1973 r esol ut i on pr ovi des f or  no- pr emi um- cost  

i nsur ance t o Ci t y management  empl oyees who r et i r e af t er  Januar y 

1,  1974,  and meet  t hr ee qual i f i cat i ons set  f or t h i n t he 

r esol ut i on,  namel y t hat  t he empl oyee i s bet ween t he ages of  60 

and 65,  has been i n Ci t y ser vi ce f or  15 or  mor e year s,  and 

r et i r es wi t h an unr educed r et i r ement  al l owance.   

 ¶21 Ci t y of  Mi l waukee Resol ut i on 73- 216 st at es i n r el evant  

par t  as f ol l ows:   

Resol ut i on r el at i ng t o cover age f or  r et i r ees wi t h 
r espect  t o heal t h i nsur ance.  

Whereas.  The Ci t y i s desi r ous of  ext endi ng 
wi t hout  cost  t o r et i r ees heal t h i nsur ance pr ovi ded by 
Bl ue Cr oss- Bl ue Shi el d and Maj or  Medi cal  t o cer t ai n 
r et i r ees;  now,  t her ef or e,  be i t  

Resolved.  By t he Common Counci l  of  t he Ci t y of  
Mi l waukee t hat  t her e shal l  be and i s ext ended al l  
pr esent  heal t h i nsur ance pr ovi ded by Bl ue Cr oss- Bl ue 
Shi el d and Maj or  Medi cal  t o gener al  c i t y empl oyes who 
r et i r e af t er  Januar y 1,  1974,  and who meet  al l  of  t he 
f ol l owi ng qual i f i cat i ons:  

1)  Ar e bet ween t he ages 60- 65;  

                                                 
9 I t  does not  appear  t hat  Ci t y of  Mi l waukee Resol ut i on 73-

216 was i n ef f ect  when t he Ci t y hi r ed Lot h i n 1984.   Counsel  f or  
t he Ci t y f i l ed wi t h t he c i r cui t  cour t  a copy of  Ci t y of  
Mi l waukee Resol ut i on 73- 646,  whi ch st at es i n r el evant  par t  t hat  
" Common Counci l  Resol ut i on Fi l e Number  73- 216 ( ent i t l ed:  
' Resol ut i on r el at i ng t o cover age f or  r et i r ees wi t h r espect  t o 
heal t h i nsur ance' )  i s  her eby r esci nded and r epeal ed. "   The 
Ci t y ' s common counci l  passed Ci t y of  Mi l waukee Resol ut i on 73- 646 
l at e i n 1973,  l ess t han one year  af t er  passi ng Ci t y of  Mi l waukee 
Resol ut i on 73- 216 and mor e t han t en year s bef or e t he Ci t y hi r ed 
Lot h.    
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2)  Who have 15 or  mor e year s of  c i t y ser vi ce;  and 

3)  Who r et i r e under  t he gener al  c i t y r et i r ement  
syst em wi t h an unr educed " r et i r ement  al l owance; "  and,  
be i t  

.  .  .  .  

Further Resolved.  That  al l  benef i t s f or  such 
cover age as pr ov i ded f or  i n t hi s r esol ut i on shal l  be 
pai d f or  by t he Ci t y. 10   

¶22 Two handbooks avai l abl e when Lot h was hi r ed descr i be 

t he Ci t y ' s heal t h i nsur ance pl an avai l abl e t o r et i r ed management  

empl oyees.   These descr i pt i ons ar e s i mi l ar  t o t he descr i pt i on of  

t he Ci t y ' s heal t h i nsur ance pl an i n t he 1973 r esol ut i on quot ed 

above.  

¶23 One handbook,  t he Ci t y of  Mi l waukee Management  Pl an 

1983- 84,  descr i bes t he Ci t y ' s heal t h i nsur ance pl an f or  r et i r ees 

as f ol l ows:  " Empl oyees i n act i ve ser vi ce who r et i r e on nor mal  

pensi on wi t h at  l east  15 year s of  cr edi t abl e ser vi ce wi l l  be 

ent i t l ed t o .  .  .  medi cal  benef i t s so l ong as t hey ar e at  l east  

age 60 and l ess t han age 65. "   I t  f ur t her  pr ovi des t hat  

" [ g] ener al  Ci t y r et i r ees 60- 65 wi t h at  l east  15 year s '  ser vi ce 

ar e ent i t l ed t o Ci t y pai d heal t h i nsur ance whi ch i ncl udes t hei r  

                                                 
10 When t hi s r esol ut i on was adopt ed t he Ci t y of f er ed onl y 

one heal t h i nsur ance pl an and a r et i r ee had br oad di scr et i on t o 
choose any heal t h car e pr ovi der .   Some year s l at er  t he Ci t y 
began of f er i ng HMO pl ans i n addi t i on t o t he basi c pl an.    

When Lot h was hi r ed,  t he Ci t y ext ended no heal t h i nsur ance 
benef i t s t o r et i r ees under  t he age of  60.  By 2002,  t he Ci t y 
pr ovi ded t hat  a r et i r ed management  empl oyee aged 55- 65 wi t h 30 
year s of  ser vi ce coul d par t i c i pat e at  no cost  i n any one of  t he 
mul t i pl e heal t h i nsur ance pl ans of f er ed.    
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el i gi bl e dependent s. "   Agai n t he l anguage r ef er s t o a management  

empl oyee who r et i r es and has at t ai ned t he age of  60.   

¶24 A second handbook,  ent i t l ed " Pol i c i es and Pr ocedur es 

f or  Heal t h and Dent al  Pl ans, " 11 s i mi l ar l y st at es t hat  " [ c] ur r ent  

Ci t y r ul es pr ovi de f or  Ci t y- pai d ( f r ee)  heal t h cover age f or  

gener al  Ci t y r et i r ees wi t h a nor mal  ser vi ce r et i r ement ,  age 60 

t o 65,  pr ovi ded t hey have at  l east  15 year s of  Ci t y ser vi ce. "   

Agai n t he l anguage r ef er s t o a r et i r ee who has at t ai ned t he age 

of  60,  not  t o an act i ve empl oyee.   

¶25 The 1973 Resol ut i on and t he t wo handbooks st at e t hat  

t o be el i gi bl e f or  no- pr emi um- cost  heal t h i nsur ance,  t he 

management  empl oyee has t o sat i sf y t hr ee qual i f i cat i ons:  be at  

l east  60 year s ol d,  have at  l east  15 year s of  ser vi ce wi t h t he 

Ci t y,  and r et i r e.    

¶26 The f i nal  r el evant  document  i s  t he Ci t y ' s amendment  t o 

i t s heal t h i nsur ance pl an f or  management  empl oyees i n Jul y 2002 

pr ovi di ng t hat  t he " r at e st r uct ur e f or  heal t h i nsur ance f or  al l  

Management  Empl oyees who r et i r e on or  af t er  Januar y 1,  2004,  

[ i s ]  t he same as i t  i s  f or  act i ve Management  Empl oyees. "   Af t er  

Januar y 1,  2004,  act i ve management  empl oyees had t o pay pr emi ums 

f or  cer t ai n heal t h i nsur ance pl ans.   Thus under  t he t er ms of  t he 

2002 Resol ut i on,  Ci t y of  Mi l waukee Resol ut i on 020479,  a 

management  empl oyee who r et i r es on or  af t er  Januar y 1,  2004,  

woul d not  be ent i t l ed t o par t i c i pat e i n al l  heal t h i nsur ance 

                                                 
11 The dat e of  publ i cat i on f or  t he Handbook does not  appear  

i n t he c i r cui t  cour t  r ecor d.    
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pl ans at  no cost ,  even t hough he had been i n t he ser vi ce of  t he 

Ci t y f or  15 year s i n 1999.   

¶27 Lot h i nt er pr et s t he Ci t y ' s of f er  of  f r ee heal t h 

i nsur ance benef i t s as f ol l ows:   He cont ends t hat  he was not  

r equi r ed t o wor k unt i l  he r eached age 60 and was not  r equi r ed t o 

r et i r e i n or der  t o ear n t he heal t h i nsur ance benef i t  of f er ed by 

t he Ci t y.   He asser t s t hat  " at t ai ni ng t he r et i r ement  age of  60 

and r et i r i ng wer e mer el y condi t i ons pr ecedent  t o r ecei pt  of  t he 

def er r ed heal t h i nsur ance benef i t "  t hat  Lot h ear ned by hi s 15 

year s of  ser vi ce. 12  I n essence,  Lot h ar gues t hat  al t hough he had 

t o wai t  unt i l  r eachi ng age 60 and r et i r i ng t o get  t he heal t h 

i nsur ance benef i t s,  t he 15 year s of  ser vi ce t o t he Ci t y i n 

November  1999 ear ned hi m t he r i ght  i n 1999 t o no- pr emi um- cost  

heal t h i nsur ance benef i t s when he r et i r ed i n 2005 at  age 60.   

¶28 We di sagr ee wi t h Lot h' s i nt er pr et at i on of  t he Ci t y ' s 

uni l at er al  of f er  of  heal t h i nsur ance benef i t s.   The document s 

demonst r at e t hat  t he Ci t y ' s no- pr emi um- cost  heal t h i nsur ance 

pl an f or  r et i r ees came i nt o ef f ect  onl y when a management  

empl oyee l i ke Lot h r et i r ed af t er  at t ai ni ng t he age of  60 and 

havi ng been i n Ci t y ser vi ce f or  at  l east  15 year s.   The 1973 

r esol ut i on expl i c i t l y  appl i es t o a management  empl oyee who 

                                                 
12 Br i ef  and Suppl ement al  Appendi x of  Respondent  Al ber t  Lot h 

at  19.   

See al so Br i ef  and Suppl ement al  Appendi x of  Respondent  
Al ber t  Lot h at  21 ( " [ T] he pr ovi s i on f or  r et i r ement  at  t he age of  
60 est abl i shes when t he manager  f i r st  becomes el i gi bl e t o 
r ecei ve t he benef i t  ( i . e. ,  r et i r ement  bet ween t he ages of  60 and 
65) ,  not  what he has t o do t o ear n i t . " )  ( emphasi s i n or i gi nal ) .    
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r et i r es af t er  Januar y 1,  1974 and meet s al l  t hr ee 

qual i f i cat i ons,  t hat  i s ,  age,  l engt h of  ser vi ce,  and r et i r ement ,  

t o qual i f y f or  r et i r ee heal t h i nsur ance.   The 1973 r esol ut i on 

of f er ed r et i r ee heal t h i nsur ance benef i t s onl y t o t hose who 

" r et i r e[ d]  under  t he gener al  c i t y r et i r ement  syst em wi t h an 

unr educed ' r et i r ement  al l owance[ . ] ' "   The ot her  pr e- 2004 Ci t y  

heal t h i nsur ance pl ans si mi l ar l y st at e i n one way or  anot her  

t hat  r et i r ee heal t h i nsur ance benef i t s ar e avai l abl e onl y t o 

" Gener al  Ci t y Management  empl oyees who sel ect  r et i r ement . "  

¶29 Lot h ur ges t hat  i n any event ,  " t he undi sput ed ev i dence 

unequi vocal l y r ef l ect s t hat  t he Ci t y f ul l y  under st ood——and 

r epeat edl y r epr esent ed t o empl oyees and pr ospect i ve empl oyees——

t hat  any manager i al  empl oyee who pr ovi ded 15 year s of  ser vi ce 

ear ned t he pr emi um- pai d retiree heal t h i nsur ance benef i t , "  

r egar dl ess of  t he empl oyee' s age or  r et i r ement  st at us. 13  Even 

vi ewed i n t he l i ght  most  f avor abl e t o Lot h,  t he r ecor d does not  

suppor t  Lot h' s posi t i on.   The af f i davi t s st at e t hat  t he Ci t y 

sought  t o hi r e and r et ai n empl oyees by emphasi zi ng t he Ci t y ' s 

empl oyee benef i t  package,  but  not hi ng i n t he af f i davi t s or  

r ecor d suppor t s Lot h' s cont ent i on t hat  t he Ci t y  r epr esent ed t hat  

an empl oyee was ent i t l ed t o a r et i r ee heal t h i nsur ance benef i t  

when he was i n ser vi ce f or  15 year s even i f  he was not  60 year s 

of  age and he di d not  r et i r e.    

                                                 
13 Br i ef  and Suppl ement al  Appendi x of  Respondent  Al ber t  Lot h 

at  23 ( emphasi s i n or i gi nal ) .  
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¶30 Lot h al so r el i es on a l i ne of  cases goi ng back t o 1912 

t o suppor t  hi s i nt er pr et at i on of  t he Ci t y ' s uni l at er al  of f er  of  

heal t h i nsur ance benef i t s.   These cases hol d t hat  an empl oyer ' s  

pr omi se of  def er r ed benef i t s gi ves r i se t o a bi ndi ng cont r act  

bet ween t he empl oyer  and i t s empl oyee when t he empl oyee 

compl et es t he ser vi ce r equi r ed t o r ecei ve t he benef i t s.   I n 

Zwol anek v.  Baker  Manuf act ur i ng Co. ,  150 Wi s.  517,  521- 23,  137 

N. W.  769 ( 1912) ,  t he cour t  concl uded t hat  a cor por at e by- l aw 

set t i ng f or t h t he t er ms of  a pr of i t - shar i ng pl an const i t ut ed 

" t he of f er  of  a r ewar d t o empl oyees f or  const ant  and cont i nuous 

ser vi ce"  whi ch an empl oyee coul d accept  " by a per f or mance of  t he 

ser vi ces r equest ed i n t he of f er  .  .  .  . "   Af t er  t he empl oyee' s  

per f or mance,  t he of f er  cannot  be r evoked,  " so as t o depr i ve a 

per son who has act ed on t he f ai t h t her eof  of  compensat i on. " 14   

¶31 These cases t each t hat  t he t er ms of  an empl oyer ' s 

uni l at er al  of f er  ar e i mpor t ant  i n det er mi ni ng how an empl oyee 

                                                 
14 See al so Rospl och v.  Al umat i c Cor p.  of  Am. ,  77 

Wi s.  2d 76,  83,  251 N. W. 2d 838 ( 1977)  ( st at i ng t hat  Al umat i c ' s  
pr of i t - shar i ng pl an " const i t ut ed an of f er  of  def er r ed addi t i onal  
compensat i on,  t o be pai d accor di ng t o i t s t er ms,  whi ch Rospl och 
accept ed by cont i nui ng t o wor k f or  Al umat i c. " ) ;  Voi gt  v.  S.  Si de 
Laundr y & Dr y Cl eaner s,  I nc. ,  24 Wi s.  2d 114,  116,  128 
N. W. 2d 411 ( 1964)  ( " Non- cont r i but or y pensi on pl ans ar e hel d t o 
gi ve r i se t o a cont r act ual  obl i gat i on by t he empl oyer  t o pay 
pensi on benef i t s  t o t he empl oyees ent i t l ed t her et o under  t he 
pl an communi cat ed t o t he empl oyees wher e t he empl oyees 
t her eaf t er  r emai n i n t he empl oyer ' s empl oyment  and r ender  
ser vi ce f or  t he r equi s i t e per i od.  The same pr i nci pl e i s 
appl i cabl e t o pr of i t  shar i ng pl ans. " )  ( c i t at i ons omi t t ed) .   
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may accept  t he of f er  and gi ve r i se t o a bi ndi ng cont r act . 15  I n 

t he i nst ant  case,  t he Ci t y of f er ed f r ee heal t h i nsur ance when a 

management  empl oyee r et i r es havi ng at t ai ned t he age of  60 and 

havi ng been i n Ci t y ser vi ce f or  at  l east  15 year s.    

¶32 Lot h al so r el i es on t hr ee mor e r ecent  cases i n suppor t  

of  hi s posi t i on t hat  a cont r act  was f or med when he compl et ed hi s  

15t h year  of  Ci t y ser vi ce and t hat  t he Ci t y i s obl i gat ed t o 

f ur ni sh heal t h i nsur ance benef i t s t o hi m accor di ng t o t he pl an 

i n ef f ect  i n 1999 when he compl et ed hi s 15t h year  of  ser vi ce t o 

t he Ci t y:  Schl osser  v.  Al l i s- Chal mer s Cor p. ,  86 Wi s.  2d 226,  271 

N. W. 2d 879 ( 1978) ;  Rot h v.  Ci t y of  Gl endal e,  2000 WI  100,  237 

Wi s.  2d 173,  614 N. W. 2d 467;  and Champi ne v.  Mi l waukee Count y,  

2005 WI  App 75,  280 Wi s.  2d 603,  696 N. W. 2d 245.   Each case,  

however ,  i s  di st i ngui shabl e f r om t he case at  hand.   

¶33 I n Schl osser ,  t he pl ai nt i f f  empl oyees had wor ked f or  

Al l i s- Chal mer s and t hen had r et i r ed.   At  t he t i me of  each 

empl oyee' s r et i r ement ,  Al l i s- Chal mer s had a pol i cy t o pr ovi de 

f r ee l i f e i nsur ance t o r et i r ed empl oyees over  t he age of  65.   

Some of  t he empl oyees appar ent l y  had r et i r ed bef or e t ur ni ng 65. 16  

Al l  of  t he empl oyees,  however ,  had r et i r ed pur suant  t o company 

r ul es whi l e t he f r ee l i f e i nsur ance pol i cy was st i l l  i n ef f ect .    

                                                 
15 See Schl osser  v.  Al l i s- Chal mer s Cor p. ,  86 Wi s.  2d 226,  

237,  271 N. W. 2d 879 ( 1978)  ( " Accor di ng t o basi c pr i nci pl es of  
cont r act  l aw,  cr eat i on of  a bi ndi ng uni l at er al  cont r act  r equi r es 
t hat  t he of f er ee per f or m t he r equest ed act  .  .  .  . " ) .  

16 See Schl osser ,  86 Wi s.  2d at  238 ( acknowl edgi ng t hat  some 
of  t he r et i r ed empl oyees " may have r et i r ed bef or e r eachi ng age 
si xt y- f i ve" ) .   
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¶34 Al l i s- Chal mer s ar gued i t  coul d uni l at er al l y amend i t s 

cont r act  t o pr ovi de f r ee l i f e i nsur ance t o i t s r et i r ed empl oyees 

pur suant  t o a r eser ved r i ght  ( st at ed i n var i ous cer t i f i cat es and 

bookl et s t hat  Al l i s- Chal mer s i ssued t o i t s empl oyees)  t o modi f y 

t he t er ms of  i t s  gr oup l i f e i nsur ance pl an.     

¶35 The Schl osser  cour t  st at ed t hat  t he empl oyer  coul d not  

change a l i f e i nsur ance benef i t  af t er  an empl oyee had r et i r ed 

and had " compl i ed wi t h al l  t he condi t i ons ent i t l i ng hi m t o 

r et i r ement  r i ght s t her eunder . " 17   

¶36 But  t he Schl osser  cour t  al so s t at ed t hat  under  t he 

t er ms of  Al l i s- Chal mer s'  pol i cy,  t he empl oyees ear ned t he 

i nsur ance benef i t  by pr ovi di ng t he ser vi ces r equi r ed by Al l i s-

Chal mer s and t hat  " at t ai ni ng age si xt y- f i ve was si mpl y a 

condi t i on pr ecedent  under  t he t er ms of  t he cont r act "  t o act ual  

r ecei pt  of  t he ear ned benef i t . 18  I n ot her  wor ds,  as t he cour t  

i nt er pr et ed t he Al l i s- Chal mer s pl an,  even t hose empl oyees who 

r et i r ed bef or e r eachi ng t he age of  65 had ear ned t he benef i t  of  

r ecei v i ng f r ee l i f e i nsur ance upon t ur ni ng 65.   As t he cour t  

i nt er pr et ed t he pl an,  t he empl oyees ear ned t he benef i t  by 

wor ki ng f or  Al l i s- Chal mer s unt i l  r et i r ement ;  t he empl oyees di d 

                                                 
17 Schl osser ,  86 Wi s.  2d at  247 ( quot i ng Cant or  v.  Ber kshi r e 

Li f e I ns.  Co. ,  171 N. E. 2d 518 ( Ohi o 1960) ) .  

18 Schl osser ,  86 Wi s.  2d at  238.  
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not  need t o put  t hei r  r et i r ement  of f  unt i l  age 65 i n or der  t o 

r ecei ve t he benef i t . 19   

¶37 The Ci t y ' s of f er  of  heal t h i nsur ance benef i t s i n t he 

pr esent  case i s  di f f er ent  f r om Al l i s- Chal mer s'  of f er  of  l i f e 

i nsur ance benef i t s i n t he Schl osser  case.   Al t hough t he 

empl oyees i n Schl osser  di d not  need t o wor k unt i l  age 65 t o ear n 

t he l i f e i nsur ance benef i t s of f er ed by Al l i s- Chal mer s,  Lot h and 

ot her  management  empl oyees wi t h 15 year s of  ser v i ce wer e,  under  

t he Ci t y ' s pl an,  r equi r ed t o wor k unt i l  age 60 t o ear n t he 

heal t h i nsur ance benef i t s of f er ed by t he Ci t y. 20  

¶38 Fur t her mor e,  even i f  t he Ci t y ' s  of f er  di d not  di f f er  

f r om Al l i s- Chal mer s'  of f er  wi t h r egar d t o t he age f act or ,  Lot h 

st i l l  cannot  r el y on Schl osser .   I n Schl osser  al l  of  t he Al l i s-

Chal mer s r et i r ed empl oyees had compl et ed t hei r  empl oyment  wi t h 

Al l i s- Chal mer s and had r et i r ed whi l e t he of f er  of  f r ee l i f e 

i nsur ance was st i l l  i n ef f ect .   Lot h,  i n cont r ast ,  di d not  

compl et e hi s empl oyment  wi t h t he Ci t y and r et i r e whi l e t he 

Ci t y ' s of f er  of  f r ee heal t h i nsur ance was st i l l  i n ef f ect .    

                                                 
19 The supr eme cour t  i n Schl osser  appar ent l y accept ed t he 

ci r cui t  cour t ' s  r ul i ng t hat  t he r et i r ed empl oyees had " compl i ed 
wi t h t he t er ms of  [ Al l i s- Chal mer s' ]  of f er  by cont i nui ng t o wor k 
t hr ough r et i r ement "  and t hat  " [ w] hen each empl oyee compl et ed hi s  
or  her  empl oyment  at  Al l i s  Chal mer s and r et i r ed f r om t he 
company,  not hi ng f ur t her  was r equi r ed of  t hat  [ empl oyee]  t o 
per f ect  hi s or  her  r i ght  t o par t i c i pat e i n t he company' s f r ee 
gr oup l i f e i nsur ance pr ogr am. "   Appendi x of  Al l i s- Chal mer s'  
br i ef  t o t he supr eme cour t  at  v i i i ,  xv i i .    

20 A management  empl oyee wi t h 30 year s of  ser vi ce,  however ,  
coul d ear n t he benef i t  by wor ki ng unt i l  age 55 and t hen 
r et i r i ng.    
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¶39 Schl osser ' s anal ysi s i s i napposi t e i n t he pr esent  

case.   The Ci t y i s not  at t empt i ng t o modi f y any cont r act ual  

obl i gat i on t o Lot h.   Lot h di d not  accept  t he Ci t y ' s uni l at er al  

pr omi se of  no- pr emi um- cost  heal t h i nsur ance benef i t s;  he had not  

f ul l y  per f or med t he ser vi ces ent i t l i ng hi m t o such benef i t s when 

t he Ci t y amended i n pol i cy i n 2002 ef f ect i ve i n 2004.   The Ci t y 

i s obl i gat ed t o pr ovi de r et i r ee heal t h i nsur ance benef i t s t o 

Lot h accor di ng t o t he t er ms of  t he 2002 Resol ut i on,  whi ch was 

al r eady i n ef f ect  when Lot h compl et ed hi s empl oyment  wi t h t he 

def endant  at  age 60 and r et i r ed.   The Ci t y has not  at t empt ed t o 

amend t he t er ms of  t he 2002 Resol ut i on wi t h r espect  t o Lot h.         

¶40 I n Rot h v.  Ci t y of  Gl endal e,  2000 WI  100,  237 

Wi s.  2d 173,  614 N. W. 2d 467,  t he second case upon whi ch Lot h 

r el i es,  t he Ci t y of  Gl endal e had cont r act ed t o pr ovi de a gr oup 

of  Ci t y empl oyees wi t h f r ee heal t h i nsur ance upon t he empl oyees'  

r et i r ement  i n a ser i es of  col l ect i ve bar gai ni ng agr eement s,  each 

of  whi ch had subsequent l y expi r ed af t er  a speci f i ed t er m of  one 

t o t hr ee year s.   The i ssue i n Rot h was whet her  a r et i r ed 

empl oyee' s cont r act ual  r i ght  t o f r ee r et i r ee heal t h i nsur ance 

benef i t s vest ed under  t he col l ect i ve bar gai ni ng agr eement  upon 

t he empl oyee' s r et i r ement ,  so t hat  t he r et i r ee' s r i ght  t o f r ee 

heal t h i nsur ance sur vi ved t he expi r at i on of  t he col l ect i ve 



No.  2007AP587    

 

18 
 

bar gai ni ng agr eement  t hat  had pr ovi ded t he f r ee heal t h i nsur ance 

benef i t . 21   

¶41 I n Rot h ( as i n Schl osser  and i n t he i nst ant  case)  t he 

di sput e cent er ed on t he pr oper  i nt er pr et at i on of  t he t er ms of  

empl oyment .   The cause i n Rot h was r emanded t o t he c i r cui t  cour t  

t o det er mi ne whet her  t he col l ect i ve bar gai ni ng agr eement  vest ed 

heal t h benef i t s f or  t he r et i r ees.   The Rot h cour t  r ecogni zed a 

pr esumpt i on t hat ,  i n t he absence of  cont r act ual  l anguage or  

ext r i nsi c evi dence i ndi cat i ng ot her wi se,  r et i r ee heal t h benef i t s 

pr ovi ded f or  by a col l ect i ve bar gai ni ng agr eement  vest  at  t he 

t i me of  an empl oyee' s r et i r ement .    

¶42 The Rot h cour t  ( r el y i ng on t he Schl osser  deci s i on)  

r ecogni zed t hat  equi t abl e consi der at i ons exi st  when empl oyees 

ar e deni ed r et i r ement  benef i t s t hey have r el i ed upon dur i ng 

t hei r  ser vi ce t o t he empl oyer  and concl uded t hat  i t  woul d def y 

t hese equi t abl e consi der at i ons t o al l ow empl oyer s t o modi f y 

t hei r  past  cont r act ual  obl i gat i ons t o r et i r ed empl oyees when t he 

empl oyees wer e gi ven no i ndi cat i on t hat  t he benef i t s wer e f or  a 

f i xed t er m onl y. 22  

¶43 Rot h i s not  on poi nt  i n t he pr esent  case because t he 

Ci t y i s not  at t empt i ng t o modi f y any past  or  pr esent  cont r act ual  

obl i gat i on t o Lot h.   The Ci t y and Lot h never  f or med a cont r act  

                                                 
21 Rot h v.  Ci t y of  Gl endal e,  2000 WI  100,  ¶9,  237 

Wi s.  2d 173,  614 N. W. 2d 467 ( st at i ng t hat  t he pl ai nt i f f s 
" c l ai med a vest ed r i ght  t o f ul l y- pai d heal t h i nsur ance benef i t s 
pur suant  t o t he t er ms of  t he col l ect i ve bar gai ni ng agr eement s i n 
f or ce at  t he t i me of  t hei r  r espect i ve r et i r ement s. " ) .   

22 Rot h,  237 Wi s.  2d 173,  ¶32.  
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obl i gat i ng t he Ci t y t o pr ovi de Lot h wi t h no- pr emi um- cost  

r et i r ement  heal t h i nsur ance benef i t s bef or e Lot h r et i r ed.   The 

cont r act  bet ween Lot h and t he Ci t y t hus obl i gat es t he Ci t y t o 

pr ovi de r et i r ee heal t h i nsur ance benef i t s t o Lot h accor di ng t o 

t he t er ms of  t he 2002 Ci t y Resol ut i on.   The Ci t y does not  asser t  

t hat  t he cont r act  under  t he 2002 r esol ut i on has expi r ed or  t hat  

t he Ci t y i s not  bound by t he cont r act ' s t er ms f or  any ot her  

r eason.   Fur t her mor e,  t he Rot h case i nvol ved empl oyees whose 

r i ght s wer e bei ng modi f i ed af t er  r et i r ement ;  t he pot ent i al  

i nequi t i es f or  r et i r ed empl oyees mot i vat i ng t he Rot h deci s i on 

ar e not  pr esent  i n i nst ant  case.   

¶44 Fi nal l y,  i n Champi ne v.  Mi l waukee Count y,  2005 WI  App 

75,  280 Wi s.  2d 603,  696 N. W. 2d 245,  a Mi l waukee Count y 

or di nance i n ef f ect  pr i or  t o Mar ch 15,  2002,  pr ovi ded t hat  

r et i r i ng non- uni on empl oyees coul d r ecei ve f ul l  payout  f or  t hei r  

accr ued si ck al l owance.   An amended or di nance t ook ef f ect  on 

Mar ch 15,  2002,  pr ovi di ng t hat  r et i r i ng non- uni on empl oyees 

coul d r ecei ve onl y par t i al  payout  f or  t hei r  accr ued si ck 

al l owance.   A c l ass of  empl oyees who r et i r ed on or  af t er  Mar ch 

15,  2002,  sought  t o r ecei ve f ul l  payout  f or  t he s i ck al l owance 

t hey had accr ued pr i or  t o t he ef f ect i ve dat e of  t he amended 

or di nance.    

¶45 The Champi ne cour t  of  appeal s hel d t hat  when an 

empl oyee has t he r i ght  t o be pai d f or  accr ued si ck al l owance,  

t he payout  benef i t  " r epr esent s a f or m of  def er r ed compensat i on 

t hat  i s ear ned as t he wor k i s per f or med"  and t hat  may be al t er ed 
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" onl y as i t  i s  r el at ed t o wor k not  yet  per f or med. " 23  The cour t  

of  appeal s concl uded i n Champi ne t hat  t he r et i r ed empl oyees wer e 

ent i t l ed t o r ecei ve f ul l  payout  f or  t he s i ck al l owance t hat  t hey 

had accr ued bef or e t he amended or di nance t ook ef f ect . 24  

Fur t her mor e,  t he Champi ne cour t  acknowl edged equi t abl e 

consi der at i ons,  st at i ng t hat  " [ o] nce wor k i s per f or med whi l e a 

cont r act  or  uni l at er al  pr omi se i s i n ef f ect ,  per mi t t i ng 

r et r oact i ve r evocat i on of  t hat  pr omi se woul d be unj ust  and 

i nequi t abl e. " 25 

¶46 Champi ne i s di st i ngui shabl e f r om t he pr esent  case.   I n 

Champi ne t he payout  f or  accr ued si ck l eave r epr esent s a benef i t  

t hat  i s  " ear ned as t he wor k i s per f or med. "   An empl oyee accr ues 

si ck al l owance ( and may ear n t he r i ght  t o r ecei ve payout  f or  t he 

accr ued si ck al l owance)  gr adual l y as t he empl oyee per f or ms hi s  

or  her  wor k.   I n cont r ast ,  t he Ci t y ' s management  empl oyees i n 

t he i nst ant  case ear n t he r i ght  t o r et i r ee heal t h i nsur ance 

benef i t s at  a s i ngl e desi gnat ed dat e.   Thus t he ser vi ce r equi r ed 

t o ear n t he benef i t s and t he equi t abl e consi der at i ons i n 

Champi ne ar e not  pr esent  i n t he i nst ant  case.   

                                                 
23 Champi ne v.  Mi l waukee Count y,  2005 WI  App 75,  ¶16,  280 

Wi s.  2d 603,  696 N. W. 2d 245.  

24 The cour t  of  appeal s di d not  hol d t hat  t he r et i r ed 
empl oyees wer e ent i t l ed t o r ecei ve f ul l  payout  f or  any s i ck 
al l owance t hat  t hey had accr ued af t er  t he amended or di nance t ook 
ef f ect  on Mar ch 14,  2002.   The cour t  of  appeal s st at ed t hat  
" [ t ] he abi l i t y  t o obt ai n payout  f or  s i ck al l owance accr ued af t er  
Mar ch 14,  2002,  may be modi f i ed pr ospect i vel y by t he Count y. "   
Champi ne,  280 Wi s.  2d 603,  ¶19.  

25 Champi ne,  280 Wi s.  2d 603,  ¶17.  
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*  *  *  *  

¶47 For  t he r easons set  f or t h,  we agr ee wi t h t he Ci t y and 

t he ci r cui t  cour t :  The pr e- 2004 Ci t y heal t h i nsur ance pl an does 

not  gover n Lot h' s heal t h i nsur ance on hi s r et i r ement  i n 2005.  

The pr e- 2004 Ci t y heal t h i nsur ance pl an cl ear l y pr ovi ded heal t h 

i nsur ance t o management  empl oyees who met  t hr ee qual i f i cat i ons:  

The management  empl oyee had t o r et i r e;  had t o be bet ween t he 

ages of  60 and 65;  and had t o have 15 or  mor e year s of  c i t y 

ser vi ce. 26  Bef or e 2004,  Lot h met  onl y one of  t he pr e- 2004 

qual i f i cat i ons f or  no- pr emi um- cost  heal t h i nsur ance:  he had 15 

year s of  empl oyment  wi t h t he Ci t y.   Lot h had nei t her  at t ai ned 

t he age of  60 nor  r et i r ed when t he pr e- 2004 heal t h i nsur ance 

pl an was i n ef f ect .   Thus Lot h had not  sat i sf i ed al l  t hr ee 

r equi r ement s under  t he pr e- 2004 heal t h i nsur ance pl an bef or e t he 

heal t h i nsur ance pl an was amended t o t ake ef f ect  i n 2004.      

¶48 Accor di ngl y,  Lot h' s heal t h i nsur ance pl an i s gover ned 

by t he post - 2004 Ci t y r esol ut i on,  whi ch was i n ef f ect  when Lot h 

became 60 year s of  age and r et i r ed wi t h mor e t han 15 year s of  

ser vi ce wi t h t he Ci t y.   

¶49 We t her ef or e r ever se t he deci s i on of  t he cour t  of  

appeal s and af f i r m t he or der  and j udgment  of  t he c i r cui t  cour t  

gr ant i ng summar y j udgment  t o t he Ci t y and di smi ssi ng Lot h' s 

compl ai nt .    

                                                 
26 One r esol ut i on i n t he c i r cui t  cour t  r ecor d al so suggest s 

t hat  empl oyees had t o r et i r e wi t h an unr educed " r et i r ement  
al l owance. "   The par t i es,  however ,  do not  addr ess t he i ssue 
whet her  Lot h had,  or  needed t o have,  an unr educed r et i r ement  
al l owance i n or der  t o qual i f y f or  t he heal t h i nsur ance benef i t .    
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¶50 By the Court.—The deci s i on of  t he Cour t  of  Appeal s i s 

r ever sed.    
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