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INTRODUCTION

The Clarke Petitioners, the Democratic Senator Respondents, the
Governor, and Citizen Mathematicians move this Court “for an Order di-
recting Intervenor-Respondent the Wisconsin Legislature to instruct its Leg-
islative Technology Services Bureau (‘LTSB’) to review and correct the
statewide ward ‘shapefile’ that the Legislature, this Court, and all parties to
Johnson v. Wisconsin Elections Commission . . . used in 2021 and 2022 for pur-
poses of state-legislative redistricting . . . so that the shapefile accurately de-
lineates wards and municipalities, and to re-release the corrected shapefile
no later than December 1, 2023.” Mot. 1. Movants contend that relief is nec-
essary so “all parties—and the Court—[will] be able to rely on a common,
accurate ward shapefile in any remedial phase of this litigation.” Mot. 5.

The motion should be denied without prejudice. The Legislature, the
Republican Senator Respondents, and the Johnson Intervenors agree that all
parties and the Court should have a common, accurate dataset should there
be further remedial proceedings. All parties currently have access to the
same municipal, ward, and census block information through a common

dataset maintained by LTSB based on 2020 U.S. Census data. Ensuring
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accuracy is central to LTSB’s mission. And Movants have shown no error,
either in their motion or in correspondence with Respondents, that is at-
tributable to LTSB. Rather, any “errors” are instead a function of the U.S.
Census data itself and its designation of municipalities, which LTSB does
not alter. Movants’ request for relief is also premature. There is no dispute
between the parties at this time. If disputes arise related to municipality des-
ignations in any future remedial proceedings, the parties could resolve any
such issues through stipulations and bring only those unresolved disputes
to this Court. But in no event should the Court order LTSB, which is not a
party to this litigation, to manipulate U.S. Census data. There is no basis for
any such order now or later.
BACKGROUND

On November 8, counsel for Citizen Mathematicians informed coun-
sel for the Legislature that they, together with the Clarke Petitioners and
other movants, intended to file a motion to require the Legislature to direct

777

LTSB to “correct the statewide ward ‘shapefile’” that same afternoon. App.5.
Counsel for Citizen Mathematicians asserted that they “believe there are

more than 200 ward fragments—that is, single Census blocks or small



Case 2023AP001399 Response to Joint Motion for Corrected Dataset Filed ... Filed 11-16-2023 Page 5 of 18

groups of Census blocks—for which the LTSB Redistricting Dataset seems
to misidentify the municipality name or the ward number or perhaps both.”
Id. Citizen Mathematicians’ counsel did not attach any supporting infor-
mation.

Counsel for the Legislature agreed that “there is a shared interest in
using a common and accurate dataset” and asked counsel to “share the basis
for your concerns—what datasets are you using, where are the supposed
inaccuracies, etc.” App.4. Counsel for the Legislature stated that “we are
willing to work with you” and “no motion would be necessary” if the Leg-
islature had more information to evaluate the parties” concerns. Id. Counsel
explained that without additional information, “we do not even know if
there is a disagreement among the parties, much less a disagreement that
can’t be worked through by assessing your concerns.” Id.

Citizen Mathematicians” counsel did not provide any additional in-
formation in response. Counsel stated that they would “share the details
about the basis for [their] concerns” in a motion filed with the Court. Id.

In their five-page motion, Movants assert, “it appears that the LTSB

Redistricting Dataset that this Court and all parties relied on in Johnson
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contains errors and thus does not accurately delineate all wards and munic-
ipalities.” Mot. 3. They show one example of an alleged “stray Census
block” in Sheboygan Falls. Id. And they attach “an illustrative (but likely not
exhaustive) list” of 204 alleged “fragments,” which Movants assert are ex-
amples of misidentified municipality names, ward numbers, or both. Id. The
motion does not identify who identified these alleged errors or how they
were identified or with what data.

That additional information is necessary to assess any alleged inaccu-
racies because underlying data regarding municipality lines, wards lines,
and census blocks are available from multiple sources, for multiple years,
and for multiple purposes.! As discussed in the attached affidavit from
LTSB Director Jeff Ylvisaker, there could be differences between datasets for
several reasons. See Ylvisaker Aff. {{5.a-5.b, App.7. For a simple example,
one dataset includes geographic information for lakes while another does

not.? For another example affecting all of Wisconsin, there are changes to

! Compare, e.g., TIGER/Line Shapefiles, U.S. Census Bureau, https://bit.1ly/3sxC927
(shapefiles by State available for 2023 to 2007), with Census & Redistricting Data - 2020
Wisconsin Blocks with P.L. 94-171 Redistricting Data as U.S. DOJ Summarized Fields,
LTSB Geographic Info. Servs (GIS), https://bit.ly/49FwS98.

2 Compare, e.g., Census & Redistricting Data - 2020 Wisconsin Blocks with Water,
LTSB GIS, https://bit.ly/49FwS98, with Census & Redistricting Data - 2020 Wisconsin
Blocks without Water, LTSB GIS, https://bit.ly/49FwS98.
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geographic boundaries over time.> LTSB keeps a database of municipal
lines, as required by state law. See Wis. Stat. §13.96(1)(b). But when it comes
to the U.S. Census data on which redistricting plans are built, the U.S. Cen-
sus Bureau has its own municipal boundaries as of 2020, and those census
municipal boundaries do not always match actual municipal lines collected
by LTSB as of 2020 from local municipalities. See Ylvisaker Aff. {]5.a-5.b,
5.h, 6, App.7-9. Accordingly, municipal lines reflected in the U.S. Census’s
“TIGER” shapefile, which is used for redistricting, will deviate sometimes
from municipal lines reflected in LTSB’s municipal boundaries database,
used for other purposes. See id. 115.g-5.h, 6, 7.a, App.8-9; see also Wis. Stat.
§13.96(1)(b).
ARGUMENT
The motion should be denied without prejudice as premature. There

is a common dataset made available to all parties by LTSB based on

3 For instance, a shapefile with 2020 municipality or ward lines will look different
than a shapefile with 2023 municipality or ward lines. See, e.g., Memo. ISO Pet. 72-73 (dis-
cussing changed municipal lines in Dane County due to annexations since 2022). Citizen
Mathematicians agree that further proceedings must follow 2020 lines, making any al-
leged inaccuracy with respect to later lines irrelevant for these proceedings. Citizen-Math.
Resp. Br. 27 (“the same rationale for mandating decade-long use of the population totals
from the most recent Census—taken on April 1, 2020 —requires decade-long use of the
municipal and ward lines from that same date”).

7
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unaltered 2020 U.S. Census data.* If all parties use that common dataset,
then all parties will have the same municipal, ward, and census block infor-
mation. If parties wish to manipulate 2020 U.S. Census data—which is what
Movants” motion would appear to require—then the parties can negotiate
stipulations and bring to the Court’s attention only unresolved disputes, if
any, as part of any future remedial proceedings that may or may not occur.
Doing so now would be premature. And there is no basis for ordering a state
agency, which is not a party to this litigation, to manipulate that Census data
now or later.

1. LTSB is a nonpartisan state legislative service agency overseen by
Director Jeff Ylvisaker. See Wis. Stat. §13.96(2); Ylvisaker Aff. 1]1-2, App.7.
LTSB is responsible for maintaining mapping and geographic data services
for not only the Legislature but also state service agencies, counties, local
municipalities, and the public. See Wis. Stat. §13.96.5

Every decade, LTSB makes census data available for redistricting.

Any member of the public can download redistricting data from LTSB’s

4 See Census & Redistricting Data, LTSB GIS, https://bit.ly/49FwS98.
5 See also LTSB Teams, Wis. State Legislature, https://perma.cc/T7UF-Y5Q5.

8
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website.® The redistricting data is based on information directly from the
U.S. Census Bureau.” And LTSB takes the information from the U.S. Census
as it finds it. Most relevant here, the U.S. Census’s “TIGER 2020” data con-
tains the U.S. Census Bureau’s version of municipal boundaries and census
blocks with population information as it existed in 2020. LTSB then assigns
wards to that census data, working within the census-designated munici-
palities and census blocks. Ylvisaker Aff. {]6.a-6.c, App.8. At no point does
LTSB manipulate the municipal boundaries as delineated in the U.S. Census
data, even if the census’s municipal boundaries deviate (as they often do)
from actual municipal lines reported regularly by municipalities to LTSB.
Id. 6.c, 6.e, App.8-9.8 Deviating from the U.S. Census Bureau’s municipal
boundaries would alter the U.S. Census Bureau’s population figures,
thereby defeating the very purpose of the census.

2. Movants assert that LTSB redistricting data “contains data errors

incorrectly delineating wards and municipalities,” such that “the Court will

¢ See Census & Redistricting Data, LTSB GIS, https://bit.ly/49FwS98.

7 See TIGER/Line Shapefiles, U.S. Census Bureau, https://bit.ly/3sxC927.

8 LTSB is statutorily required to maintain municipal and ward lines in a “statewide
data base consisting of municipal boundary information for the entire state.” Wis. Stat.
§13.96(1)(b). LTSB regularly reports changes or corrections to municipal boundaries to the
U.S. Census Bureau, but the U.S. Census Bureau does not always incorporate those
changes or corrections into census data. See Ylvisaker Aff. 115.f-5.h, App.8.

9
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be unable to ensure that the parties’ remedial proposals fully cure any con-
stitutional violation the Court finds.” Mot. 2. Movants request an order from
this Court that would appear to require LTSB—which is not a party to this
litigation —to change redistricting data provided by the U.S. Census Bureau.
Movants’ request should be denied without prejudice. There is no factual or
legal basis for it.

As for the absent factual basis, Movants” motion is predicated on an
assertion that “it appears that the LTSB Redistricting Dataset ... contains
errors.” Mot. 3 (emphasis added). Movants do not clearly identify the da-
taset they are challenging. Nor is the motion accompanied by any evidence
establishing a material issue of fact—only attorney argument. The motion
includes one example purporting to show an “erroneous” ward fragment,
but it does not identify the source of that image or describe the methodology
by which Movants concluded this lone fragment is erroneous. Mot. 3-4. Mo-
vants provide even less information for the attached list of alleged ward
fragments. That additional information is critical because what might ap-
pear to be a “fragment” could be a multi-part ward, which appear through-

out the State, where some parcels in a ward are disconnected from other

10
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parts of the ward. See, e.g., Legis. Resp. Br. 23 n.6 (discussing examples of
disconnected wards in the City of Oshkosh). Movants do not identify the
underlying datasets used, the year of those datasets, or any other infor-
mation necessary to assess their contentions. Nor do they identify what the
comparator is—that is, what other datasets Movants are relying on for their
conclusion that boundaries are amiss. They’ve provided this Court no basis
to order the review of the alleged discrepancies they identify, to say nothing
of a review of the more than 200,000 Wisconsin census blocks in the redis-
tricting file.

Nevertheless, LTSB has begun to investigate Movants’ assertions. See
generally Ylvisaker Aff. 17, App.9. Their findings confirm that there is no
basis for Movants” motion now. Movants” alleged “inaccuracies” appear to
stem from the U.S. Census Bureau’s data, where the U.S. Census Bureau has
misidentified census blocks as part of one municipality when they are in fact
part of another municipality. See id. 7.a, App.9. LTSB does not change that
census data. While in a perfect world there would be no discrepancies in the
census data, the U.S. Census Bureau does not always incorporate all updates

and corrections that LTSB provides for municipal boundaries. Id. {5.g,

11
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App.8. The census data is “the most accurate version of Wisconsin’s munic-
ipal boundaries to date,” as compared to past decennials, but it remains im-
perfect. Id. {5.h, App.8.

Movants’ alleged municipal boundary errors are part of the census it-
self. They are not errors to be corrected by LTSB, any more than it would be
appropriate for LTSB to correct alleged U.S. Census Bureau errors counting
people. LTSB takes the census data as it finds it. Id. {6.e, App.9. For example,
the lone example in Movants” motion (at 3) is a census block that the U.S.,
Census Bureau has identified as part of the Town of Sheboygan Falls, when
itis in fact part of the City of Sheboygan Falls. Id. {7.b, App.9. But correcting
the U.S. Census Bureau’s error would also require altering the official pop-
ulation figures for both municipalities—the very population data that the
U.S. Census Bureau exists to compile.

The parties, too, should take the census data as they find it, as this
Court has long required. See State ex rel. Lamb v. Cunningham, 83 Wis. 90, 53
N.W. 35, 54 (1892) (rejecting malapportionment challenge claiming census
data was wrong); see also Wis. Const. art. IV, §3 (census triggers redistrict-

ing). That entails using the LTSB’s common dataset as they find it, as parties

12
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in redistricting litigation have long done. See, e.g., Baumgart v. Wendelberger,
No. 01-C-0121, 02-C-0366, 2002 WL 34127473, *1 (E.D. Wis. July 11, 2002)
(three-judge court) (noting LTSB was court’s “technical advisor” in malap-
portionment action), App.11. Should the parties wish to manipulate census
data as Movants” motion would appear to require—for example, by stipu-
lating to corrections to the U.S. Census Bureau’s misidentified municipal
boundaries in the City of Sheboygan Falls or elsewhere—they can do so as
part of any further remedial proceedings that may or may not occur.® But
there is no need for this Court’s intervention unless and until there is an
actual dispute relevant to remedial proceedings that cannot be resolved by
stipulation. Based on what little information Movants have provided, there
appears to be no such dispute at this time.

Nor is there any legal basis for this Court to order anything of LTSB

now or later. LTSB is not a party to this litigation. Movants have not

9 LTSB’s database of municipal boundaries would also be judicially noticeable. See
Ryan v. State, 168 Wis. 14, 168 N.W. 566, 566 (1918) (stating that “when the exact bounda-
ries of the various political subdivisions of the state come in question, the court must take
judicial notice of such public records of the state as define such boundaries”); Wis. Stat.
§13.96(1)(b) (requiring LTSB to keep “statewide data base consisting of municipal bound-
ary information for the entire state”).

13
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explained how this Court could (or should) order the Legislature to order a
state agency, as a nonparty, to manipulate census data.!

3. The Court need not initiate any further factfinding at this time. The
motion is premature. When this Court granted the petition in part, it
acknowledged further factfinding might be required. Order 3 (Oct. 6, 2023).
It remains an open question whether all, some, or none of the legislative
districts will be reconsidered. Until then, there is no basis for this Court to
order anything of the Legislature, let alone LTSB. The Legislature remains
willing to confer with Movants about whether there are in fact any errors
that the parties can jointly advise LTSB to reconcile. But right now, there
appears to be no factual or legal basis for the Court’s intervention. Given the
nature of the alleged errors, the parties are fully able to resolve Movants’
concerns amicably and without unnecessarily involving this Court should

there be further proceedings.

10 There is a well-worn path for parties to challenge state agency action. If Movants’
claim is that LTSB has compiled GIS databases in a manner inconsistent with law or arbi-
trarily and capriciously, it presumably could be pursued in a separate action under Chap-
ter 227, subject to applicable claims or defenses. Such claims would proceed on the legal
standards applicable to those actions. Movants provide no authority for the proposition
that the Court may order an administrative agency to reperform its work in any context
other than those actions. And the petition for original action did not assert such a claim.

14
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CONCLUSION

The motion should be denied without prejudice.

15
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