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STATEMENT OF ISSUES 

I. Is Musson Bros. Inc. (“Musson”), a private governmental 

contractor, entitled to the protections of sovereign immunity 

under Estate of Lyons v. CNA Insurance Company, 207 Wis. 2d 446, 

558 N.W 2d 658 (Ct. App. 1996) despite the contract terms 

allowing Musson to make their own wholly discretionary 

decisions, which were not explicitly or implicitly approved by 

the City of Oshkosh or State officials? 

Circuit Court’s Determination: The Circuit Court made no 

specific findings but implicitly concluded yes. 

Court of Appeals’ Determination: The Appellate Court 

concluded yes, finding that the contractor’s discretion was 

sufficiently curtailed by the presence of the DOT, who 

oversaw the project, despite the lack of reasonably precise 

specifications. 

II. Did Musson have a ministerial duty to maintain proper 

drainage on the construction site to protect the Showers 

Appraisals, LLC, Real Marketing, LLC and 

Mark W. Showers (collectively “Showers”) property? 

Circuit Court’s Determination: The Circuit Court concluded 

no. 

Court of Appeals’ Determination: The Appellate court 

concluded no, finding that Musson was not “maintaining” an 

existing system, but building a new system. 
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STATEMENT ON PUBLICATION 

 As a result of the Court of Appeals decision in this case, 

there are now conflicting cases in Wisconsin dealing with the 

application of government immunity to private contractors.  

Publication of the Wisconsin Supreme Court’s decision will 

thereby advance judicial guidance on this issue. 
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STATEMENT OF CASE 

 

I. NATURE OF CASE 

 

 This appeal arises from a government-hired 

private contractor’s utter failure to provide for the 

safety and protection of private homes and businesses.  

In 2008, Ohio Street in the City of Oshkosh was 

totally reconstructed, i.e. the sanitary sewer, storm 

sewer, water main and roadway were all replaced.  

Musson was hired as the general contractor. As 

contractor, Musson was required to follow the 

Department of Transportation Standard Specifications 

for Highway and Structure Construction, which, in 

part, states that the contractor is solely responsible 

for the means, methods, techniques, sequences, and 

procedures of construction. (R.52; A.App.00047.) 

 While there are many material facts at issue in 

this case, one thing that is clear is that Musson was 

able to, and did in fact, exercise their total 

discretion on the “means and methods” of construction. 

Significantly, Musson removed the entire storm sewer 

line along the Project at once, instead of doing it 

“block-by-block” as they agreed to do in 

preconstruction meetings with the City and State 
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officials.  Both City and State officials admit that 

while they did not agree with Musson’s block-by-block 

method, they lacked the contractual power to 

intervene, as that type of decision was a “means and 

methods” issue.   

 On June 12, 2008, the City of Oshkosh was hit by 

a significant storm and Showers sustained tremendous 

damages to their property.  Several discretionary 

decisions made by Musson were substantial factors in 

causing Showers’ damages.  Since these same 

discretionary decisions were erroneously made, and not 

subject to approval by City or State officials, Musson 

simply cannot claim contractor immunity under Estate 

of Lyons v. CNA Insurance Companies, 207 Wis. 2d 446, 

558 N.W.2d 658 (Ct. App. 1996).  

 However, the Court of Appeals believed that the 

mere presence of the DOT on the construction site was 

sufficient to curtail Musson’s discretion.  It is 

Showers’ belief that the Record before the Court shows 

that Musson’s decisions were never approved by the DOT 

or any governmental authority, explicitly or 

implicitly.  At the very least, the DOT’s presence 

alone could not constitute substantive review and 
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approval, which based on case law, is required to 

curtail a contractor’s discretion for the purposes of 

immunity.  There is nothing in the record to suggest 

that the DOT or City did any type of review of 

Musson’s discretionary decisions, nor were they 

required to.   

II. PROCEDURAL STATUS, PROCEEDINGS BELOW AND  

 DISPOSITIONS. 

 On July 24, 2009, a Summons and Complaint were 

filed pursuant to Wis. Stat. § 893.80(1g), naming the 

City and Musson as Defendants.  The City and Musson 

both filed cross-claims against each other for 

indemnification.  The City and Musson both filed 

Motions for Summary Judgment against all of Showers’ 

claims.  The trial court granted the motions and 

dismissed Showers’ case outright, stating that 

governmental immunity applied to both Musson and the 

City.  The trial court did not make any specific 

findings under the Lyons test.   

Showers timely appealed as to Musson, asking the 

Appellate Court to determine, (1) whether Musson 

qualified for contractor immunity under the Estate of 

Lyons test, (2) if Musson had a ministerial duty to 
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maintain adequate drainage during construction, and 

(3) whether the June 8th and June 12th storms 

constituted a known and compelling danger requiring 

Musson to implement pumps.  Musson in turn filed a 

Cross-Appeal against the City for indemnification. 

The Court of Appeals issued a Notice of Oral 

Argument on January 10, 2012, limiting argument to 

whether the discretion granted under the DOT 

Specifications met the reasonably precise prong of the 

Lyons test, and whether the “block-by-block” approach 

was part of the approved specifications for the 

project.  Oral argument on these questions was held on 

February 28, 2012. On June 27, 2012, the Court of 

Appeals affirmed the Circuit Court’s decision, 2-1, in 

a published decision including a dissenting opinion. 

STATEMENT OF FACTS 

On or about September 12, 2007, the Wisconsin 

Department of Transportation (“DOT”) and City of 

Oshkosh (“City”) entered into a State/Municipal 

Agreement to initiate and effect the Ohio Street 

improvement project (“Project”).  (R. 52; A.App.00034-

00037.) The City was solely responsible for the 

sanitary sewer, water main work and sealing concrete 
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joints in addition to its responsibility for the 

amounts not paid by Federal and State funds for real 

estate acquisition, roadway costs, concrete and 

lighting, amounting to rougly 25% of the total 

Project.  (Id.)   

 The DOT opened the Project up to bids from 

independent professional contractors, providing a 

number of requirements for those who wished to bid on 

the Project.  Specifically the successful bidder 

agreed to: 

“be responsible for any damages to property or 

injury to persons occurring through their own 

negligence or that of their employees or agents, 

incident to the performance of work under this 

contract, pursuant to the Standard Specifications 

for Road and Bridge Construction applicable to 

this contract. (R. 52; A.App.00039) 

 

 The Department of Transportation Standard 

Specifications for Highway and Structure Construction 

(“DOT Specifications”) referenced above contains 

numerous specifications and guidelines that the 

successful bidder must comply with throughout the 

course of the Project. Significantly:  

• The contractor is solely responsible for the means, 

methods, techniques, sequences, and procedures of 

construction. (A.App.00047; § 105.5.1(4)) 

 

• Before suspending the work, take the necessary 

precautions to prevent damage to the project, 
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prevent traffic accidents, and provide for normal 

drainage.  (A.App.00051; § 107.14(3)) 

 

• The contractor shall… “[c]onduct operations and 

maintain the work so that adequate drainage is 

provided at all times.” (A.App.00047; § 105.5.2(2)) 

 

• If it is necessary in the prosecution of the work 

to interrupt existing surface drainage, sewers, or 

under drainage, provide temporary drainage until 

completing permanent drainage work.” (A.App.00056; 

§ 205.3.3)  

 

• If storing salvaged topsoil on the right-of-way 

during construction operations, stockpile it to 

preclude interference with or obstruction of 

surface drainage. (Id.)  

 

• Contractor must “[p]reserve, protect and maintain 

all existing tile drains, sewers, and other 

subsurface drains, or parts thereof, that the 

engineer judges should continue in service without 

change.” (Id.)   

 

• “If the contractor damages or interrupts services, 

the contractor shall notify the utility promptly.” 

(A.App.00054; § 107.22(3))  

 

• Must “[u]se every reasonable precaution to prevent 

damage to all property including ... all 

underground structures including water or gas shut-

off boxes, water meters, pipes, conduits, etc.; 

within or outside of the right-of way.” 

(A.App.00050; §107.11.1(2)) 

 

• “[a]ssume liability for all damage to public or 

private property resulting from contractor 

operations, defective work or materials, or non-

execution of the contract.” (A.App.00050; § 

107.11.1(3))  

 

With all of these requirements considered, Musson bid 

$4,393,833.15 on December 11, 2007. (R. 52, 

A.App.00057.) This bid was ultimately accepted, and a 
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contract between the State and Musson was entered into 

for the work.  (Id.)  

A. The Property at Issue. 

 The Showers property (“Property”) is located at 

601 W. 6th Avenue, in Oshkosh, Wisconsin. (R. 48, 

A.App.00109.) The real estate was purchased in June of 

2007, with construction of a new building being 

completed around December 15, 2007. (Id.) During 

construction of the Property, the City required that 

Showers connect his down spouts and sump pump to the 

Ohio Street storm sewer.  (Id.)  The City also 

required the construction of a storm sewer inlet in 

the Showers parking lot, which would connect it to the 

Ohio Street storm sewer. (Id.) These connections were 

required by the City, and Showers incurred the cost. 

(Id.) 

 B.  Problems During Construction. 

 The design for this Project was prepared in 

concert between the DOT and the City. (R.52, 

A.App.00107.) While there were specifications in 

place, and the DOT and City did have representatives 

on site as well, the City and the State admit they 

completely delegated their discretionary authority to 
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Musson when it came to “means, methods techniques, 

sequences, and procedures” of construction. 

(A.App.00047.) When it came to carry out the design for 

the Project, Musson did not have a duty or obligation 

to seek City or State input or approval. (Id.) Simply 

put, the City and State relied upon Musson’s expertise 

on how to carry out the design, which it paid for 

accordingly. 

 Shortly after the Project started, numerous 

problems arose between Musson, the City and the DOT.  

Ryan Schanhofer (“Schanhofer”), the DOT engineer for 

the DOT, kept a daily diary as the Project progressed.  

The reason for the daily log was to document what 

Musson was doing in the event there is a future issue 

with Musson’s work so the City, State, or third 

parties could seek recourse against Musson should it 

be determined that Musson was negligent when carrying 

out the DOT’s design for this Project. 

 From Schanhofer’s notes, we know that at a 

contractors meeting on April 23, 2008, all the parties 

discussed how to install the utilities.   

“It was agreed upon that the best way to do 

things is to keep everything caught up on in one 

or two block segments. The storm needs to be 
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caught up so that water can be directed into the 

new system and off the project.”  

 

(R. 52; A.App.00062.)  Despite the testimony and diary 

entries which reflect this notion, Musson disputes 

whether this was the agreed upon method of 

construction. (R.52; A.App.00087, 00097.) Regardless 

of the disagreement, the City maintains this was a 

“means and methods” issue, so nothing could be done. 

(R.52; A.App.00090.) 

 Almost immediately after starting the project, 

Musson plugged and capped the existing storm system 

that was in place, (R.52; A.App.00098.) effectively 

removing the only drainage system on site.  No further 

action was immediately taken to provide for any level 

drainage on the site. (R. 52; A.App.00099, 00094.) 

Musson then approached Schanhofer on April 25, 2008, 

and asked if they could remove the pavement on the 

remainder of the Project. (R. 52; A.App.00063.) 

Schanhofer did not “approve” their request in the 

normal sense of the word, only telling Musson there 

was nothing in the contract that prevented them from 

doing so. (Id.) 
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Upon seeing these actions, the City vigorously 

objected. Marc Miller, a water maintenance worker for 

the City, and Randy Peterson, an inspector for the 

engineering department of the City, confronted Musson 

and told them the storm sewer should be reconnected.  

(R.52; Pet.App.00068, 00093.)  The City wanted a 

temporary connection for the storm at each point where 

there was a disconnection, which is how they normally 

approach similar projects.  (R.52; A.App.00092.) 

Despite these concerns, the City could do nothing, as 

Musson’s actions were consistent with the “means and 

methods” authority they had been delegated by the 

contract. (R.52; A.App.00083, 00072.)  

 By May 13, 2008, Musson had totally abandoned the 

storm sewer that falls into the river. (R.52, 

A.App.00067.) Consequently, Musson began pumping water 

into the sanitary sewer, even though pumping into the 

sanitary and abandoning the storm sewer was contrary 

to their own pre-construction proposal. (Id.)  Due, at 

least in part, to the disconnection of the storm, the 

water had nowhere to go.  (R.52; A.App.00098.)  

Despite the disagreements over Musson’s performance, 

there was nothing that could be done as these were all 
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“means and methods” decisions. (R.52, A.App.00083, 

00072.) 

 Poor means and methods decisions led to conflicts 

and tension between Musson and the City, and DOT, 

despite the City and DOT not being able to intervene. 

(See R.52; A.App.00059-00061; 00083, 00072.) Rumors 

began circulating that Musson was performing poorly 

and had no idea what they were doing. (R.52; 

A.App.00065.)  The relationship deteriorated to the 

point where, by June 10, 2008, the City was contacting 

Schanhofer to see if it could shut Musson down. (R. 

52; A.App.00071-00072.) Schanhofer reiterated the 

simple fact that these were means and methods 

decisions, and he was not in the business of telling 

Musson how to do their job. (Id.) 

 C. The June 2008 Storms. 

 On June 8, 2008, Oshkosh was hit by its first of 

two large storms.  Schanhofer estimated that 4.25 of 

inches of water fell on the site. (R.52; A.App.00070.) 

Outside of the Showers Property, the excavated portion 

of the street was holding standing water.  (R.48; 

A.App.000110.)  With the storm sewer disconnected, the 

only way Musson could deal with the water anywhere on 
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the Project was to pump it, however, as Musson 

themselves noted, the pumps could not keep up. 

(A.App.00069-00070.)  The City blamed all of the 

flooding problems on Musson’s operations and that 

Musson made the flooding worse than it would have 

been. (R.52; A.App.00071, 00073.)  This is 

corroborated by the fact that Musson stated before the 

June 12 storm that they would not run the pumps until 

payment was guaranteed. (R.52; A.App.00072) 

 By removing the roadway (2 feet below grade) and 

leaving the cross streets still in place and above the 

(now) excavated roadway, a “bathtub” effect was 

created in front of the Showers Property, meaning the 

water was boxed in with nowhere to flow.  (R.48; 

A.App.00110.)  With the intersections in place, water 

could not flow through. (Id.) There also could not be 

gravity flow unless the water could enter the open 

inlets, which were covered with mud and dirt. (Id.) In 

addition, there were large mounds of excavated soil 

sitting on Ohio Street (contrary to the contract) that 

further prevented water from draining down the Street 

as it was designed to do. (R.48; A.App.00111.)  Mr. 

Showers spoke with employees for both the City and 
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Musson after the first storm and asked if something 

was going to be done to prevent this “bathtub” effect 

from occurring a second time with another large storm 

forecasted. (R.48; A.App.00110.)  The City and Musson 

indicated they did not know why this was occurring and 

that there was nothing they could do. (Id.)  

 By June 11, 2008, everyone involved with the 

reconstruction of Ohio Street was well-aware of the 

potential for more rain.  Thus, the City instructed 

Musson to prepare a pumping plan. (R.52; 

A.App.000736.)  Musson admittedly had never planned 

for a storm of anything more than half inch of rain, 

much less the storm that was coming. (R.52; 

A.App.00102.) Neither Musson nor the City completed a 

calculation to determine whether the pumping plan 

would sufficiently maintain the level of drainage of 

the former system, let alone the flood waters which 

they knew would come. (R.52; A.App.00104.)  In fact, 

Musson did not do any calculations at any time during 

construction. (Id.)  Still, a Musson employee opined 

that there were insufficient pumps to handle the June 

12 flood waters.  (R.52; A.App.00100.)   



14 

 

   On the evening before the storm of June 12, 2008, 

Musson allegedly began placing the pumps as called for 

in the pumping plan, which was submitted with the 

City. (R.52; A.App.00073-00074.) Importantly, there is 

not one person from Musson, State or City who has 

stated with sworn particularity, the number of pumps 

that were actually placed, where the pumps were 

placed, or whether the pumps were operational 

(A.App.00095.) On the other hand, Showers has provided 

several witnesses who stated that there were no pumps 

before or after the storm. (R.48; R.49; R.50; R.51.) 

 By 5:30 p.m. during the June 12 storm, water was 

already beginning to fill Ohio Street’s removed 

roadbed.  (R.51; A.App.00133.) An employee of Showers 

verified that no water intrusion had yet occurred upon 

noticing the high water levels. (R.51; A.App.00133-

00134.) By the time the Showers’ employee left work, 

the water on Ohio Street was already too high to 

navigate across. (Id.)  There were no pumps visible on 

Ohio Street for as far north or south as one could see 

from the Showers Property. (R.48; R.49; R.50; R.51.) 

Heavy rains fell throughout the evening into night. 
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D. The June 12 Flood. 

 As the flood waters rose, numerous property 

owners near the Project experienced significant 

damages.  Mr. Showers was only one of those affected.  

Schanhofer admits that there were no pumps near 

Showers’ property. (R.52; A.App.00084, 00074.)  With 

Ohio Street in the condition it was in, the lack of 

pumps meant that there was no possible way that the 

flood waters could or would move, regardless of the 

amount of rain that fell. (R.52; A.App.00084) The 

closest pump appeared to be near the corner of 7th 

Avenue and Ohio Street, a full block away. (R.48; 

A.App.00110.) However, it was not running. (Id.) 

 Upon entering his building, Mr. Showers 

discovered that seven feet and four inches of water 

had filled his basement. (R.48; A.App.00110.)  It was 

later discovered that the 117,500 gallons of water 

outside of the Showers property had sat in the 

excavated roadbed for approximately 15-18 hours after 

the storm, with no place to go. (R.27; A.App.00125.) 

The hydrostatic pressure caused by the “bathtub” of 

water sitting in front of the building caused Showers’ 

basement floor to rupture and fill the basement with 
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water. (Id.)  Significantly, no water entered through 

windows nor backed up pipes, as others may have 

experienced. (R.48; A.App.00111.) This unique damage 

can be traced directly to the condition of Ohio 

Street, the lack of pumps, and the amount of time 

water sat in front of the property. (R.27; 

A.App.00125.) 

 It should be noted that Showers retained an 

engineer, Steven Kaiser (“Kaiser”), to review Musson’s 

actions.1 Kaiser has reviewed the area and daily 

reports and has determined that if the level of 

existing drainage would have been maintained on Ohio 

Street, the waters would have been drained from the 

roadway within 0.6 hours as opposed to the 15-18 hours 

it actually took for the storm waters to recede.  

(R.27.)  While the water sat in the roadbed, 

hydrostatic pressure increased until eventually 

causing the basement floor to rupture. (Id.)  This 

would not have happened had the storm sewer not been 

removed. (Id.)  Musson should have taken extra 

precautions in planning and preventing damage when 

                                                           
1
 Kaiser’s expert opinions are not disputed by a similarly 

qualified expert of Musson. Therefore, Kaiser’s opinions 

must be assumed valid as viewed in the light most favorable 

to Showers for purposes of Summary Judgment. 
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they decided to remove the entire storm sewer. (Id.) 

Mr. Kaiser also concludes that the pumping plan, if 

implemented, was wholly inadequate as it did not 

maintain the existing drainage. (Id.) It cannot be 

stressed enough that the damage to the Showers’ 

property was a direct result of the time the water had 

been standing in front of the property, not the amount 

of rain that fell.  

 After the initial damage from the flood was 

remedied, the sump pump in Showers’ basement ran 

continuously, so Showers contacted the City to 

determine why this was occurring. (R.48; A.App.00111.) 

It was discovered that the storm sewer had been 

disconnected, resulting in the sump pump recycling its 

own dispelled water that came back onto the property 

as it had nowhere to drain. (Id.) Neither the City nor 

Musson, at any time, informed Showers of the 

disconnected storm sewer, even though Showers’ sump 

pump, down spouts and storm sewer were completely 

reliant on the Ohio Street storm sewer as its lifeline 

to drain water from its Property. (Id.) 

 In total, the damages Showers experienced were 

extensive. Showers had to move its business activities 
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to another location for four months while the Property 

was cleaned, repaired and restored.  (Id.) The damage 

incurred to the business and property is, at a 

minimum, $140,000.00. (Id.) 

 It was not until August 14, 2008, that Musson 

finally completed installation of the new storm sewer.  

(R.52; A.App.00071.) 

ARGUMENT 

 

 Following the Court of Appeals decision, the 

resolution of this case will determine a fundamental 

policy question on whether an independent contractor 

should be afford governmental immunity for their own 

discretionary acts.  The purpose of Lyons immunity was 

to shield private contractors from liability when they 

were acting as an agent of a government entity. Estate 

of Lyons v. CNA Ins. Companies, 207 Wis. 2d 446, 457, 

558 N.W.2d 658, 663 (Ct. App. 1996) 

Before the Court of Appeals decision, there was 

no authority for the proposition that a private 

contractor could claim immunity for its own actions or 

decisions, simply because a government authority was 

present on the project.  The Court of Appeals reasoned 

that because the government had the ability to 
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intervene (despite their own position that they did 

not) they “stood behind” Musson’s discretionary 

decisions, for which immunity applies. (A.App.00017.) 

However, this type of “approval”, if any, is nothing 

more than rubber stamping.  While the Wisconsin 

Supreme Court has not addressed this issue 

specifically, the case law in other jurisdictions 

consistently holds that a government entity must 

engage in a meaningful review and analysis of a 

private contractor’s discretionary decisions or 

designs if there is to be approval, curtailing the 

contractor’s discretion.   

This Court is not being asked to restrict or 

eliminate Lyons immunity, but to reverse the Court of 

Appeals decision, as it is approves rubber stamping as 

an appropriate method of approving a contractor’s 

discretionary decisions or designs, thus creating a 

reasonably precise specification.   

I. THE LYONS TEST DOES NOT APPLY TO CONTRACTORS 

EXERCISING THEIR OWN DISCRETION WITHOUT 

GOVERNMENT APPROVAL. 

 

The seminal case in Wisconsin regarding 

contractor immunity is Estate of Lyons v. CNA 

Insurance Companies, 207 Wis. 2d 446, 558 N.W.2d 658 
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(Ct. App. 1996).  The Lyons case arose from a fatal 

accident that occurred due to visibility problems 

related to a bridge design approved by the DOT. Lyons 

207 Wis. 2d at 448.  Since the DOT had superficially 

and expressly directed the independent contractor to 

implement their design decision, made in exercise of 

governmental discretion, the independent contractor 

claimed entitlement to the same governmental immunity 

as the DOT. 207 Wis. 2d at 446-51. 

Based on the U.S. Supreme Court’s decision in 

Boyle v, United Technologies Corp., 487 U.S. 500, 512-

13, 108 S.Ct 2510, 2518-19, 101 L.Ed.2d 442 (1988), 

the Lyons court ruled that an independent contractor 

following official government directives may be an 

“agent” for the purposes of §893.80 (4), Stats., or is 

entitled to common law immunity, when: 

(1)   the governmental authority approved 

reasonably precise specifications; 

(2)   the contractor’s actions conformed to those 

specifications; and 

(3)   the contractor warned the supervising 

governmental authority about the possible 

dangers associated with those 

specifications that were known to the 
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contractor but not the governmental 

officials.2   

 

Lyons, 207 Wis. 2d at 457-58. Significantly, unlike 

the effect the Court of Appeals in this case will have 

on future similar cases, the Lyons Court refused to 

cloak independent governmental contractors with 

blanket immunity.  Id. at 455. 

 The Lyons Court recognized that the purpose of 

discretionary immunity is to insulate legislative 

policy decisions from judicial examination.  Id.  at 

453-54.  With this in mind, in questions involving 

independent contractor immunity, the focus must be on 

whether or not the independent contractor was acting 

simply as an agent of a governmental authority who has 

retained ultimate authority for the negligent 

decision.  See Id.  Lyons does not suggest in any way 

that an independent contractor will be immunized for 

carrying out its own discretionary decisions. 

 The first two prongs of the test “ensure that the 

challenged decision is within the class of official 

decisions that should be insulated from judicial 

                                                           
2 Musson claims they made the DOT aware of a design flaw in 

the existing system that was to be replaced.  However, when 

Musson capped the “flawed” system, it was no longer an 

issue at the time the flooding occurred.  As a result, the 

third prong of Lyons is not at issue in this case. 
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scrutiny and that the design feature was actually 

reflected upon by a governmental official.” Id., at 

458 (emphasis added). The third prong is meant to 

alleviate any concern that a governmental contractor 

will ignore its duty to the public and withhold 

dangers that the government might not know about.  Id. 

Since Musson’s decisions were not reflected upon by a 

governmental official in any meaningful way, 

governmental immunity does not apply in this case. 

A. The DOT Specifications Are Not Reasonably 

Precise. 

 

 While the term “reasonable” inherently allows for 

some flexibility, it also acts as a limitation on when 

a contractor may be granted immunity, or the test 

would simply be “a specification”, specific, vague or 

otherwise.  The City, DOT and Musson all admit that 

Musson maintained the sole discretion to control and 

decide the “means, methods and techniques” of the 

Project.  This term of the contract expressly granted 

Musson vast discretionary authority over the most 

critical aspects of construction.  

Musson was granted this discretionary decision 

making authority without any limitations.  
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Specifically, Musson was not required to run their 

discretionary decisions past the DOT or City for 

acceptance or approval.  While certain contract terms 

required Musson to perform certain objectives, like 

“maintain drainage”, Musson had the ability to 

determine for itself how to do so.  It cannot be held 

as a matter of law that a specification that states an 

overall objective, but not how to accomplish it, can 

be reasonably precise.  While specifications need not 

spell out every minute detail of a project to qualify 

as “reasonably precise” (Bronfeld v. Pember Companies, 

Inc., 2010 WI App 150, ¶ 25, 330 Wis. 2d 123, 135, 792 

N.W.2d 222, 228), they also should not be so broad as 

to leave complete decision making authority with the 

contractor, who then claims immunity, for its own 

negligent decision that was made without government 

input, insight, or approval. 

 Recently, the Wisconsin Court of Appeals analyzed 

the reasonably precise prong of the Lyons immunity in  

Estate of Brown v. Mathy Construction Co., 2008 WI App 

114, 313 Wis. 2d 497, 765 N.W.2d 417. In Brown, two 

people were killed when their car struck an exposed 

bridge abutment on a segment of a state highway that 
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was under construction. Brown, 2008 WI App 114, ¶¶ 1-

4.  As part of the project, workers removed bridge 

guardrails that provided some protection to bridge 

users and replaced them with new guardrails, referred 

to as “energy absorbing terminals” (“EATS”).  Id.  The 

estate claimed the independent contractor was 

negligent for delaying the installation of the EATs 

(twenty-nine days) after it was feasible to do so, 

thus causing the fatal accident.  Id.  The independent 

contractor claimed Lyons immunity. Id. 

The Brown court was faced with the question of 

whether the safety precautions provided by the DOT 

were reasonably precise specifications. Id. ¶ 11. The 

undisputed evidence established that they were. Id. 

The Court found that the DOT’s plans allowed for the 

possibility of an undetermined lag between removal of 

the old guardrails and the installation of the EATs. 

Id. ¶ 12. It was significant that it was the DOT, not 

the contractor, who made the discretionary decision to 

keep the road open during the project. Id. It was the 

DOT who directed where specific instruments, including 

signs and barrels, were to be used to indicate 

construction was occurring, even providing a diagram 
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showing specific traffic control measures which were 

to be taken. Id. It was the DOT who determined that no 

temporary barricades or guardrails were necessary 

between the time that the old guardrails were taken 

down and the EATs were put in place. Id.  These 

actions all but eliminated any discretion the 

independent contractor may have had.

 In this case, the relevant DOT specifications did 

not specify when, where, or how to achieve its 

objectives.  Musson had the contractual authority to 

determine on its own the means and methods of 

construction.  It was Musson who decided to remove the 

entire road bed, how they would maintain drainage, 

whether to cap the storm sewer, to use or not use 

pumps, the number of pumps, and to not back-fill next 

to Showers’ property.  These were Musson’s own 

decisions not subject to government approval or 

insight. As Judge Reiley of the Court of Appeals 

eloquently stated, “… Musson retained the contractual 

right—the means and methods—to gamble on the method of 

removal of the storm sewer. Musson remained, however, 

contractually obligated should its gamble fail. Until 

now.” (A.App.00022.) 
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The City did not agree with many of Musson’s 

means and methods decisions, but there was nothing 

that could be done.  Arguably, the only reasonably 

precise specification, which was not part of the 

original contract, was the last minute pumping plan 

that the City demanded Musson create for their 

approval.  Still, material issues of fact exist as to 

whether this specification was actually complied with. 

i. DOT oversight does not alone curtail a 

contractor’s contractually delegated 

discretion. 

 

The Court of Appeals found, based on Bronfeld v. 

Pember Cos. Inc., 2010 WI App 150, 330 Wis. 2d 123, 

792 N.W.2d 222, that while Musson had a discretionary 

authority, they were contractually obligated to follow 

the DOT Specifications. (A.App.00013-00014.) The Court 

also concluded that since there was “genuine 

oversight” by the DOT, Musson’s discretion was 

sufficiently curtailed. (A.App.00014.)  However, the 

Court of Appeals overlooked critical factual 

differences between the contract in this case and the 

one in Bronfeld, clearly distinguishing the two cases. 

In Bronfeld, the 250 page manual included “a 

nine-page section titled ‘Maintenance of Traffic’, 
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which contain[ed] detailed specifications related to 

quality assurance, site conditions, sequencing and 

scheduling, maintenance, equipment, preparation, 

operations, and traffic control.” Bronfeld, 2010 WI 

App 150, ¶ 4 (emphasis added).  The same section also 

mandated “the use of specific traffic control devices, 

signs, and barricades” as well as specifies on “how 

these barricades and signs must be installed”. 2010 WI 

App 150, ¶ 5.  In addition, the contractor was 

required “to submit a traffic control plan to the City 

of River Falls for approval”. Id., ¶ 6 (emphasis 

added). The contractor followed these requirements, as 

the City Engineer reviewed the plan, made revisions, 

and accepted it. Id.  The contract at issue in 

Bronfeld did not contain a similar “means and methods” 

discretionary provision like is at issue in this case.  

 Unlike Bronfeld, Musson’s specifications were not 

specific as they contained no details on the “means” 

or the “how” of construction.  Musson was not 

obligated to submit a plan to the City or DOT for 

approval on any aspects of the Project.  Had this been 

required, the evidence suggests that the City would 

not have approved Musson’s “request” to tear up the 
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entire road bed, as opposed to the block-by-block 

method preferred, and agreed to, by the City. 

Schanhofer himself stated “there [was] nothing in the 

contract that prevented them from doing this…”  While 

the DOT arguably could have advised and provided 

input, they simply could not suspend work as a result 

of a means and methods dispute, which Schanhofer 

himself admits. (A.App.00083.)  

The Court of Appeals found that the DOT could 

suspend work if contract compliance was an issue, yet 

they ignore the fact that Musson’s discretionary 

decisions were authorized by the contract, therefore, 

Musson was in compliance with the contract.  There are 

many ways to skin a cat, and simply put, the DOT could 

not suspend work simply because they disagreed with a 

discretionary decision made by Musson after delegating 

that same authority to Musson in the contract.   

Finally, unlike Bronfeld, the specifications at 

issue in this case do not contain a single reference 

or requirement as to the type of materials or methods 

that were to be used by Musson to maintain adequate 

drainage, or their specific placement (with the 

exception of the emergency pumping plan).  This duty 
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remained constant throughout the life of the Project.  

The moment Musson plugged, capped, and totally removed 

the storm sewer, they were required to implement any 

type of drainage plan that could have maintained the 

same level of drainage as the system that had just be 

removed.  There is nothing in the record to even 

suggest that the City or DOT required any particular 

method of maintaining drainage on site. 

ii.  The DOT and City did not approve of 

Musson’s means and methods decisions. 

 

 When the contractor is the sole source of a 

discretionary decision, as Musson is in this case, “in 

order to meet the first prong of the [Lyons] test, the 

governmental unit must do more than simply accept, 

without any substantive review or evaluation, the 

contractor’s exercise of discretion in meeting the 

given performance standard.” Jankee v. Clark County, 

222 Wis. 2d 151, 166, 585 N.W.2d 913 (Ct. App. 

1998)(rev’d on other grounds). Stated another way, the 

governmental unit must do more than simply “rubber 

stamp” a private contractor’s discretionary decision. 

In Jankee, the County discovered design problems 

with a window stop being used to prevent patients at a 
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mental health clinic from opening the windows to 

escape or injure themselves. Jankee, 222 Wis. 2d at 

170-71.  The County requested a design change, but 

later found that the redesign could also be 

manipulated by patients.  Id.  After an investigation, 

the County determined to continue the use of the 

window redesign without modification. Id. The Court of 

Appeals held that this constituted approval of 

reasonably precise specifications. Id. 

 The Court of Appeals in Jankee cited Oliver v. 

Oshkosh Truck Corp., 96 F.3d 992 (7th Cir. 1996), for 

the proposition that there must be more than simple 

government acceptance for the first prong of Lyons to 

be met. In Oliver, the 7th Circuit had to determine if 

the government's approval of a design was meaningful, 

and not merely a formality.  Oliver, 96 F.3d at 998.  

The type of necessary approval cited in Jankee and 

Oliver is entirely consistent with jurisdictions 

outside of Wisconsin. See, Lewis v. Babcock Indus., 

Inc., 985 F.2d 83, 87 (2nd Cir. 1993)(The purpose of 

the reasonably precise inquiry is to exclude from the 

defense those cases where the Government merely rubber 

stamps a design); Trevino v. General Dynamics Corp., 
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865 F.2d 1474, 1480 (5th Cir.) cert. denied, 493 U.S. 

935, 110 S.Ct. 327, 107 L.Ed.2d 317 (1989)(“When the 

government merely accepts, without any substantive 

review or evaluation, decisions made by a government 

contractor, then the contractor, not the government, 

is exercising discretion”). 

The Court of Appeals concluded that the DOT stood 

behind Musson’s decisions, despite being unable to 

point to anything in the record to show an explicit 

approval, essentially concluding that because the DOT 

did not intervene, they approved Musson’s decisions.  

(A.App.00017.) This is, at best, “rubber stamp” 

approval.  Musson was the sole source of their own 

decisions.  While there were weekly meetings and daily 

oversight among the parties, it cannot be reasonably 

concluded as a matter of law that the DOT was 

“standing behind” Musson’s decisions when the DOT 

itself stated the “means and methods” provision of the 

contract prevented them from intervening.    

 The Court of Appeals failed to recognize was 

that, while there was DOT oversight, there were no 

contract compliance issues because Musson had complete 

discretion under the contract on the means and methods 
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of construction.  When the City approached the DOT 

with their concerns over the block-by-block approach 

Musson had utilized, the Schanhofer explicitly refused 

to intervene, citing means and methods.  This does not 

even constitute simple acceptance, let alone 

acceptance after substantive review or evaluation.  

Even if it could be concluded there was acceptance by 

acquiescence, there is nothing in the record to 

support a conclusion that acceptance was based on a 

substantial review or analysis, or anything more than 

mere rubber-stamping.    

B. Musson’s actions did not conform to the DOT  

and City Specifications. 

 

 Assuming without conceding that the DOT 

Specifications are reasonably precise, a question of 

fact in this case is whether Musson actually complied 

with those directives.  The arguments between the 

City, DOT, and Musson show that Musson not only 

failed, but failed miserably, to comply with all of 

the City and DOT Specifications and directives.

 The proper inquiry under this prong of Lyons is 

whether Musson was following the reasonably precise 

specifications of the DOT at the time when the alleged 
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negligence occurred. See Lodl v. Progressive N. Ins. 

Co., 2002 WI 71, ¶ 17, 253 Wis.2d 323, 646 N.W.2d 314.  

Showers has alleged numerous negligent acts performed 

by Musson, thus requiring an analysis of each act and 

whether it was subject to, or the product of, a 

reasonably precise specification.  While there are 

many alleged negligent acts, the most critical was 

Musson’s disconnection of the storm sewer without 

immediately implementing an adequate temporary system.  

 Musson had a duty to conduct operations and 

maintain the work so that adequate drainage is 

provided at all times and if it became necessary in 

the prosecution of the work to interrupt existing 

surface drainage, sewers, or under drainage, provide 

temporary drainage until completing the permanent 

drainage work. (A.App.00047, 00056.)  This meant 

Musson was obligated to provide a temporary drainage 

system, in any way they saw fit, when the storm sewer 

was plugged, capped, and eventually disconnected.  

However the facts do not establish what, if anything, 

Musson did to provide temporary drainage.   

There are few undisputed facts regarding the 

adequacy of the drainage system in place, one of which 
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is that standing water in front of the Showers’ 

property sat there for 15-18 hours, eventually 

rupturing Showers’ basement floor.  This was not a 

consequence of clogged drains or semi-blocked gravity 

flow paths (the drains were capped and paths were 

blocked by topsoil). This was still, unmoving water.  

The only expert in this case has opined that this 

would not have happened if the existing sewer system 

was left in place or its level of drainage was 

maintained on site. (R.47.)  

It is undisputed that Musson did not have pumps 

near the Showers’ property.  While the water got there 

by an “act of god”, it should not have stayed there 

for that amount of time.  If the existing storm sewer 

had been in place, the water would have drained, 

slowly, but enough to significantly reduce the time 

the water was on the property.  If any number of pumps 

were on or near the Showers’ property, the water again 

would not have stood for the amount of time it did. 

Had Musson acted in accordance with the contract, it 

would have saved the Showers’ property.  

 The Court of Appeals incorrectly relied on a 

single statement by Schanhofer that the contract 
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specifications were followed. (A.App.00016.)  However, 

this single, after the fact, statement by Schanhofer 

is outweighed by the evidence when viewed in the light 

most favorable to the nonmoving party.  At the very 

least, there is nothing in this statement which showns 

approval after a meaningful analysis or review of 

Musson’s decisions.   

The evidence actually shows, when viewed in the 

light most favorable to the nonmoving party, that when 

it came to the maintenance of drainage, Musson did 

little to nothing to comply, even before the first of 

the two major storms.  In fact, Musson was completely 

unaware that they even needed to be pumping. On June 

10, 2008, Schanhofer wrote: 

Mike R. stopped in the field office late in the 

day and asked me to call Bob Demesy from the 

Rhinelander office. He is the VP and wants to 

talk to me about where it shows they have to pump 

water.  I showed Mike in the Spec Book where it 

covers drainage during construction. 

 

(Pet.App.0065.) This entry shows that as of June 10, 

2008, after already plugging and removing the storm 

sewer, Musson had no idea they were required to 

maintain drainage during construction, two days before 

the major storm.  Further, he states on June 12, 2008, 
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“Mike... was working on getting pumps” and “I spoke 

with Mike about making sure there were adequate 

pumping devices to drain the system if needed”. 

(A.App.00071-00072.) Again, Schanhofer notes mentioned 

there were no pumps in front of Mr. Showers’ building, 

as per the plan. (A.App.0084.). Even if Schanhofer’s 

statement is to be considered, it is clearly 

outweighed by the evidence in the record. 

 Musson has argued that connecting a new pipe as a 

way to maintain drainage would have done nothing since 

it was plugged at the outlet anyway (which was their 

own decision).  This has no relevance whatsoever.  

Plugging the sewer only meant that Musson had to come 

up with some other way to provide adequate drainage. 

Shutting off an allegedly inefficient system did not 

relieve Musson of their duty to maintain, at the very 

least, the same level of drainage of the inefficient 

system they had plugged.  The contract did not require 

plugging, removing or leaving in place the system. Nor 

did the contract specify with any particularity the 

type of temporary system to be used, should the 

existing system be abandoned.  These decisions were 

delegated to Musson.  



37 

 

 Musson chose to use pumps as their temporary 

system.  In addition to the temporary system not being 

implemented immediately, there are material issues of 

fact with respect to how many pumps were required for 

Musson to comply with their “maintain drainage” duty..  

With a 24 inch storm sewer abandoned, there would have 

been a need for twenty-one, two-inch submersible pumps 

to maintain drainage in front of Showers’ property.  

(R.47.)  Musson has stated what the pumping plan 

called for in terms of the number of pumps for the 

June 12 storm, but cannot say how many pumps actually 

made it on site and were operational. Furthermore, 

Musson admitted to not performing any sort of 

calculation with regards to the number of pumps that 

would have been necessary to maintain the same level 

of drainage of the system they had just removed. 

(R.52; A.App.0010444.)   

 There is also the issue of the actual pumping 

plan and whether that satisfied drainage per the DOT 

Specifications.  Neither the City nor Musson performed 

any calculations regarding the plan’s capacity.  

Still, when the City instructed Musson to implement a 

pumping plan for its review, it created a reasonably 
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precise specification that Musson was required to 

conform to. Again, Musson has provided no evidence 

regarding any sort of compliance with the plan, except 

the plan itself.  Showers’ has provided several 

witnesses who state they saw no pumps.  At the very 

least, there are material issues of fact as to whether 

or not the plan was implemented. 

 Also significant is the dispute on whether there 

was an agreement between the City, DOT and Musson’s to 

approach the Project block-by-block.  While the City, 

DOT and Musson all admit that the decision to approach 

the Project “block-by-block” was a “means and methods” 

issue. Musson is the only party that asserts the 

block-by-block approach was never agreed to.  If 

Musson is correct, and this approach remained a means 

and method’s issue, then Showers’ previous argument 

that there was no reasonably precise specification is 

applicable. However, if there was an agreement, the 

agreement undoubtedly creates a reasonably precise 

specification, which, as shown, was not complied with.   

While Schanhofer stated that the block-by-block 

approach was a means and methods decision, arguably 

implying there wasn’t an enforceable agreement to 
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perform in that manner, the practical effect of Musson 

removing the entire road bed and storm sewer meant 

there was nothing the City could do, even if they were 

contractually able to intervene. It would not make 

economic or logical sense to force Musson to reinstall 

a storm system that would eventually be removed, or 

re-pave a section of road that would soon be torn up.  

Musson was also required to take the necessary 

precautions before suspending work on any given day to 

prevent damage, traffic accidents, and provide for 

normal drainage. (R.52; A.App.00051.)  For the reasons 

stated above, there is nothing in the record to 

suggest this was done.  Musson also failed to 

stockpile the salvaged topsoil in a manner that 

precluded interference or obstruction of surface 

drainage (R.52; A.App.00056), a contributing cause of 

the damage to Petitioners’ property.  

 Even if the contract is found to be reasonably 

precise, there is no evidence whatsoever that Musson, 

as a matter of law, conformed with the contract terms 

that could have prevented the damage to Showers’ 

property.  At the very least, since the evidence was 
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to be viewed in favor of the nonmoving party, Summary 

Judgment should not have been granted.    

II. MUSSON HAD A MINISTERIAL DUTY TO MAINTAIN PROPER 

 DRAINAGE ON THE CONSTRUCTION SITE. 

 

 The Court’s analysis does not conclude with a 

decision that the Lyons test is satisfied.  Assuming 

without conceding that Musson is entitled to immunity 

under Wis. Stat. § 894.80, Showers contends that 

Musson, by virtue of being an agent of the government, 

had a ministerial duty to maintain adequate drainage 

on the site at all times.  The narrow determination 

for the Court is whether maintaining drainage during a 

total reconstruction constitutes a ministerial or 

discretionary function.  If this duty is ministerial, 

Showers believes Musson’s failure to maintain any 

level of drainage would constitute a failure to meet 

their ministerial duty, therefore providing an 

exception to contractor immunity.  

 Wis. Stat. § 893.80(4) confers immunity from suit 

on municipalities and their officers, agents, and 

employees.  It states, in relevant part: 

No suit may be brought against any 

...governmental subdivision or any 

agency thereof ...for acts done in 
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the exercise of legislative, 

quasi-legislative, judicial or 

quasi-judicial functions. 

 

These acts have been collectively interpreted to 

include any act that involves the exercise of 

discretion and judgment.  See Willow Creek ranch, LLC 

v. Town of Shelby, 2000 WI 56, ¶ 25, 235 Wis. 2d 409, 

611 N.W.2d 693.  When a party asserts § 893.80 

immunity, the Court assumes negligence and focuses on 

whether the underlying action should be afforded 

immunity and if so, whether one of the judicially-

created exceptions to immunity applies. 2002 WI 71, ¶ 

17.  Consequently, Musson has the burden of proving 

immunity. See Id., ¶ 22; Kimps v. Hill, 200 Wis. 2d 1, 

11 n. 6, 546 N.W.2d 151 (1996).  

An exception to immunity is found when a 

government agent has a ministerial duty to act in a 

certain circumstance.  The Court must find a 

ministerial duty to exist when the duty is, “absolute 

certain and imperative, involving merely the 

performance of a specific task when the law imposes, 

prescribes and defines the time, mode and occasion for 

its performance with such certainty that nothing 
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remains for judgment or discretion”. Kimps v. Hill, 

200 Wis. 2d 1, 10-11, 546 N.W.2d 151 (1996). 

A.  The DOT Specifications Imposed a Ministerial  

Duty on Musson to Maintain Adequate Drainage  

 

In Wisconsin, a ministerial duty is a duty that 

is imposed by law.  In this context, law means an act 

of government, including statutes, administrative 

codes, policies, or orders, including contracts. See   

Meyers v. Schultz, 2004 WI App 234, ¶ 19, 277 Wis. 2d 

845, 857, 690 N.W.2d 873, 879. While, under some 

circumstances, a government unit or its officers have 

discretion to determine the terms of a contract, once 

those terms are set and become part of the contract, 

the government unit and its officers are under a 

ministerial duty to comply. See Major v. County of 

Milwaukee, 196 Wis. 2d 939, 944-45, 539 N.W.2d 472, 

474 (Ct. App. 1995).   

The DOT Specifications provide, in at least three 

different sections, that the contractor “shall” 

maintain adequate drainage on the site at all times.  

While Musson may have had the discretion in 

determining how to comply with this duty, once they 

chose the use of pumps they had a ministerial duty to 
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provide the adequate number of pumps necessary to meet 

their contractual obligations.  See Kierstyn v. Racine 

Unified Sch. Dist., 228 Wis. 2d 81, 93, 596 N.W.2d 

417, 423 (1999) (“once public officers choose in their 

discretion to act, they are bound by a ministerial 

duty to act in a certain manner.”) Musson has taken 

the position that there were at least “some pumps” (a 

disputed fact) on at least part of the .66 mile site, 

their duty has been met.  However, Musson never made 

any calculations to determine the capacity of their 

drainage system to determine if it met the same level 

of drainage as the existing system.  The only evidence 

in the record states that it did not.      

In spite of the numerous provisions which require 

Musson to maintain adequate drainage, Musson failed to 

provide evidence that they had maintained any system 

of drainage once the storm sewer was removed.  This 

was the case almost the entire duration of the 

Project, until the day of the storm.  Further, when 

the pumping plan was created before the June 8 storm, 

the evidence (when viewed in favor of the nonmoving 

party) shows that it was never actually implemented.  

Finally, Musson did not even know they were required 
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to pump water, at least until two days before the 

storm, showing they never intended to comply with 

their contractual obligations. 

B.   Wisconsin Law States that the Maintenance  

of Storm Sewers is a Ministerial Duty. 

In addition to the maintenance of drainage being 

a contractually mandated duty under the DOT 

specifications, Wisconsin case law states a 

municipality has an affirmative duty to maintain its 

sewer systems.  It is true that Wisconsin Courts have 

consistently held that the acts of designing, planning 

and implementing a sewer system are discretionary acts 

protected under Wis. Stat. § 893.80(4). See Anhalt v. 

Cities and Vills. Mut. Ins. Co., 2001 WI App 271, 249 

Wis. 2d 62, 637 N.W.2d 422; Allstate Ins, Co., v. 

Metropolitan Sewerage Comm. of the County of 

Milwaukee, 80 Wis. 2d 10, 258 N.W.2d 148 (1977).  

However, while the decision to install a sewer system 

and the type of system is a discretionary,  

“there is no discretion as to maintaining 

the system so as not to cause injury to 

residents. The actions of the City in 

operating and maintaining the sewer system 

do not fall within the immunity provisions 

of § 893.80.”  
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Menick v. City of Menasha, 200 Wis. 2d 737, 745, 547 

N.W.2d 778 (Ct. App. 1996)(emphasis added).  

 This reading of Menick is consistent with 

Wisconsin case law regarding a municipality’s 

ministerial duty to repair storm sewers that are in a 

state of disrepair. In Geuder, Paeschke & Frey Co. v. 

City of Milwaukee, 147 Wis. 491, 505, 133 N.W. 835 

(1911), the Wisconsin Supreme Court held that 

If a duly adopted and executed plan of sewage 

does not prove defective in operation while in a 

proper state of repair, but becomes out of repair 

to the knowledge, actual or constructive, of the 

municipality, the duty devolves upon it to remedy 

the matter, and it is liable for failure to 

exercise ordinary care in respect thereto.  

Id.  

The Wisconsin Supreme Court echoed this sentiment 

in Milwaukee Metro. Sewerage Dist. v. City of 

Milwaukee, 2005 WI 8, ¶¶ 61-62, 277 Wis. 2d 635, 679, 

691 N.W.2d 658, 680, where it held that if it could be 

determined that a City was aware of a defective sewer 

system, the City could be found to have a ministerial 

duty to repair the system.  The Wisconsin Court of 

Appeals recently applied this rationale, finding that 

a City had “the legal responsibility to maintain and 

operate” the sewage and storm water tunnel when it had 
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knowledge that the system was causing structural 

damage, but did not immediately remedy the problem. 

Bostco LLC v. Milwaukee Metro. Sewerage Dist., 2011 WI 

App 76, ¶¶ 36-37, 334 Wis. 2d 620, 643, 800 N.W.2d 

518, 530 review granted, 339 Wis. 2d 734, 810 N.W.2d 

221 (2012) and review granted, 339 Wis. 2d 740, 810 

N.W.2d 225 (2012). 

 The Court of Appeals incorrectly dismissed 

Showers’ argument that there was a ministerial duty to 

maintain drainage on site “[s]ince Musson was not 

involved in “maintaining” an existing system, but in 

building a new system.” (A.App.00019.)  While Musson 

was building a new system, this should not mean that 

they, or the City, were relieved of their obligations 

to maintain the existing system to the extent it was 

necessary to maintain drainage.  It cannot be disputed 

that Musson and the City were well aware that the 

existing storm system was defective. 

 Once Musson plugged, capped, and removed the 

storm system, they knew the system was “defective”.  

As the contract lays out, Musson was obligated to 

implement an adequate temporary system to maintain the 

same level of drainage as the old system.  While there 
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are material issues of fact, when the evidence is 

viewed in the light most favorable to the nonmoving 

party, one may conclude that Musson did not implement 

a temporary system at all, let alone immediately after 

removing the existing system.  The duty to maintain a 

sewer system does not arise when it rains, it is a 

constant duty that requires action immediately after a 

discovery the current system is defective.  These are 

the type of facts that would have led the MMSD Court 

to conclude there was a ministerial duty to repair the 

storm sewer.  

Unlike the Court of Appeals concluded, Menick 

does not stand for the idea that there is no duty to 

maintain a sewer system.  Under the Court of Appeals 

decision in this case, once a municipality chooses to 

install a new storm sewer system, they may completely 

neglect the maintenance and drainage of the former 

system and site until after the Project is complete.  

This interpretation is against public policy. Showers 

has not argued that Musson had a duty to protect its 

property from a 100-year rain storm, but that Musson 

was obligated to provide the same level of drainage as 

the system they had removed.  Had that been done, or 
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if the Ohio Street reconstruction had not taken place, 

the only evidence in the record states that Showers’ 

property would not have flooded. 

 Applying the plain language of the test 

articulated in Kimps, Menick and MMSD, Musson had a 

ministerial duty to maintain an adequate drainage 

system when they chose to remove the storm sewer.  The 

law imposes a duty to operate and maintain a storm 

sewer system already in place, even when installing a 

new system.  The case law, and Musson’s own decisions 

and knowledge show that Musson had an absolute duty 

involving the performance of a specific task, 

including its “time, mode and occasion” that nothing 

remained for discretion or judgment.  Accordingly, 

Musson should not be granted governmental immunity. 

CONCLUSION 

 Showers’ respectfully request that the Wisconsin 

Supreme Court  reverse the decisions of the Circuit 

Court of Winnebago County and Court of Appeals, which  

granted summary judgment to Musson and affirmed, 

respectively, and remand for a trial on Showers’ 

claims for negligence. 
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Respectfully submitted this 13th day of December, 

2012. 
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STATEMENT OF THE CASE

This is a negligence action involving the issue of

contractor immunity. The plaintiffs-appellants-petitioners

(“Showers”) own property located at 601 W 6th Avenue (at

the corner of 6th Avenue and Ohio Street) in Oshkosh (Record

2, Complaint). The property suffered extensive flood damage

from a severe storm on June 12, 2008. Id.

The defendant-respondent-cross-appellant Musson

Bros., Inc. (“Musson”) is a private contractor. In June, 2008,

Musson was reconstructing Ohio Street, part of State

Highway 44, under a contract with the Wisconsin Department

of Transportation (“WDOT”) (Record 2, Complaint). The

contract included reconstruction of the street, the storm

sewer, the sanitary sewer and water main pursuant to plans

and specifications prepared by WDOT (Record 2, Complaint;

Record 33, Gohde Aff., ¶¶ 13-16). WDOT had overall

responsibility for supervision and inspection of the project.

Id.

The defendant-cross-respondent City of Oshkosh

(“City”) assisted in the overall design of the project. The

street and storm sewer are under the jurisdiction of WDOT
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(Record 57, Supp. Gohde Aff., ¶¶ 2-3). The sanitary sewer

and water main are under City jurisdiction. WDOT had sole

responsibility for inspecting the street and storm sewer.

WDOT and the City had joint responsibility for inspection of

the sanitary sewer and water main. Id. The City paid WDOT

for project costs associated with the sanitary sewer and water

main under a separate contract entitled “State/ Municipal

Agreement for Highway Project.” (Record 33, Gohde Aff., ¶

16.) The City was not a party to the WDOT/ Musson contract,

and had no supervisory or management responsibilities for

the project.

Under the Musson / WDOT contract, Musson as

contractor was “solely responsible for the means, methods,

techniques, sequences and procedures of construction.”

(Record 33, Gohde Aff., ¶¶ 17-18, Ex. 6, p. 34.) The WDOT

contract also provided that Musson must “provide temporary

drainage until completing permanent drainage work.” (Record

52, Contract, § 205.3.)

When the June 12 storm hit, the old Ohio Street

pavement had been removed by Musson, and Musson had

removed or discontinued all, or a significant portion of, the
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old stormwater sewer (Record 33, Gohde Aff., ¶¶ 18-19).

Musson had in place a temporary drainage system consisting

of pumps and hoses. Id. Both the WDOT Project Manager

and Project Supervisor testified that Musson fulfilled its

contractual duties to provide temporary drainage (Record 56,

Carlson Aff., Ex. 3, p. 92, and Ex. 5, pp. 122-123).

The severe storm overwhelmed the City, including the

temporary drainage system on Ohio Street. The Showers

property, among many others, was damaged. Showers

brought negligence actions against Musson and the City

(Record 2). The City and Musson brought cross claims

against each other (Record 6, 11).

The City and Musson brought motions for summary

judgment (Record 32, 34). The City claimed that Ohio Street

was under WDOT jurisdiction and that the project along with

its supervision was a WDOT responsibility. The City did not

remove, disconnect, construct or connect anything, nor did it

have the authority to do so, or to tell anyone to do so (Record

31, City/League Brief in Support of Summary Judgment;

Record 58, City/League Reply Brief). The City was not

negligent. The City also claimed that even if the temporary
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drainage system was inadequate or negligent in its design, the

City had governmental immunity. Id.

Musson claimed that all the work it performed was

done pursuant to the design and specifications provided by

WDOT, and under the supervision and inspection of WDOT.

Musson claimed that the damage to the Showers property was

caused by a natural event, and that in any case, Musson had

contractor immunity.

The trial court heard the motions on March 18, 2011.

The trial court granted both the City and the Musson motions

for summary judgment on immunity grounds (Record 86,

Transcript). Judgment was entered on May 2, 2011 (Record

79).

Showers appealed. The Court of Appeals, District II,

ordered oral argument. In a decision filed June 27, 2012, the

Court of Appeals affirmed the trial court judgment. The Court

found that while Musson was afforded some discretion in

performing its work, Musson acted pursuant to WDOT

specifications, and, that, along with daily WDOT supervision

and oversight, entitled Musson to governmental immunity
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under Estate of Lyons v. CNA Ins. Companies, 207 Wis. 2d

446, 457-458, 558 N.W. 2d 658 (Ct. App. 1996).

STATEMENT OF THE FACTS

A. THE PROJECT

The project consisted of a complete reconstruction of

Ohio Street from the Wisconsin Street bridge to 9th Avenue

(Record 52, Posanski Aff., Ex. DPI p.10). A total

reconstruction includes the replacement of the street, storm

sewer, sanitary sewer and water mains. Id. This section of

Ohio Street is part of STH 44 and under WDOT jurisdiction.

The storm sewer is considered part of the street and under

WDOT jurisdiction (Record 57, Supp. Gohde Aff., ¶ 2).

The storm sewer on Ohio Street was originally

installed in 1894 (Record 33, Gohde Aff., ¶ 11). It had a

design capacity to accommodate no more than a 2 to 5 year

rain event.1 The storm sewer was a “surcharge system.” The

outfall in the Fox River was below the water level and river

water backed up into the storm sewer. Incoming surface

1 Steven Gohde, Assistant Public Works Director of Oshkosh originally
estimated the capacity as a 10 year storm event (See Record 33, ¶ 13).
After some additional study, the capacity was estimated to be a 2 to 5
year storm event (Record 57, ¶ 6).
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water drainage would create pressure and move the water

through the pipe into the River (Record 37, Cornelius Aff., ¶¶

17-18).

The project included relocating a new storm sewer to a

different location in the right-of-way but utilizing the existing

outfall under the Fox River. This required plugging the outfall

with an inflatable “bladder” and then pumping out the water

in the old storm sewer so that it could be removed (Record

52, Posanski Aff., Ex. DP12, pp. 49-52). The plugging

required bypassing the outfall using pumps and hoses. Id.

The new relocated storm sewer was designed to

accommodate no more than a 10 year rain event (an event

likely to occur once every 10 years, or a 10 percent chance of

occurring in one year) (Record 33, Gohde Aff., ¶ 20).

The Musson work was done pursuant to a “Contract

for Highway Work” between Musson and WDOT dated

January 15, 2008, in the amount of $4,393,833.15 (Record 33,

Gohde Aff., Ex. 4). The contract was subject to the “State of

Wisconsin Standard Specifications for Highway and Structure

Construction” (Record 33, Gohde Aff., Ex. 6). The work was
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done pursuant to specific plans and specifications for the

project (Record 37, Cornelius Aff., Ex. A and B).

The Project Manager was Thomas Bucholz, a WDOT

Professional Engineer. The Project Engineer was Ryan

Schanhofer, a Professional Engineer, retained by WDOT.

Mr. Schanhofer was responsible for daily supervision of the

work (Record 56, Carlson Aff., ¶¶ 4-6).

Section 1.05.5.1 of the WDOT Standard Specifications

provided in relevant part as follows (Record 33, Gohde Aff.,

Ex. 6, p. 34):

Supervise and direct the work competently and
efficiently. Devote the attention and apply the expertise
necessary to perform the work as the contract specifies.
Monitor the work in progress to ensure that the work
conforms to the contract. The contractor is solely
responsible for the means, methods, techniques,
sequences and procedures of construction. The
contractor is not responsible for the negligence of others
in the design or specification of specific means,
methods, techniques, sequences or procedures of
construction described in and expressly required by the
contract. (Emphasis added.)

Section 205.3.3 of the Standard Specifications

provided in relevant part as follows (Record 52, Posanski

Aff., Ex. DP4; F):

During construction, maintain roadway, ditches, and
channels in a well-drained condition at all times by
keeping the excavation areas and embankments sloped
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to the approximate section of the ultimate earth grade.
Perform blading or leveling operations when placing
embankments and during the process of excavation
except if the excavation is in ledge rock or areas where
leveling is not practical or necessary. If it is necessary
in the prosecution of the work to interrupt existing
surface drainage, sewers, or under drainage, provide
temporary drainage until completing permanent
drainage work. (Emphasis added.)

According to Ryan Schanhofer, there are basically

three techniques to maintain existing drainage (Record 56,

Carlson Aff., Ex. 5, pp. 49-50): bypass pumping; re-laying

storm sewer pipe (pulling out old pipe and laying new pipe in

progression); and temporary connection of old and new. Id.

The City understood that Musson would be

undertaking the project on a block-by-block basis. That is,

taking out old pipe and putting in new pipe on a block-by-

block basis. On May 16, 2008, a City inspector inspecting

sanitary sewer and water mains noticed that the storm sewer

sections being installed were not hooked up and that Musson

was not proceeding on a block-by-block basis (Record 33,

Gohde Aff., ¶ 18, Ex. 7).

The City confronted Musson. The City was told by

Musson and WDOT that how Musson was proceeding with

the work was the responsibility of Musson under the “means,
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methods, techniques, sequences and procedures of

construction (Record 33, Gohde Aff., ¶ 18). The City was

upset and several heated exchanges took place between

Musson and the City.

B. THE FLOODS

Several rains in May resulted in no flooding. On June

8, 2008, Oshkosh was hit by a rainstorm that produced 4.32

inches of rain in 18 hours (Record 33, Gohde Aff., ¶ 4, Ex. 1).

The storm was a 25-year event, meaning a storm which is

likely to occur only once every 25 years, with a 4 percent

chance of occurring in a single year. Id.

Some flooding occurred throughout the City. Showers

alleged some flooding at his property on 601 W. 6th Avenue

(Record 2, Complaint).

Another large storm was predicted. Musson

approached the City for assistance in developing a plan for

relocation of pumps for temporary drainage with the idea of

pumping some stormwater out of the Ohio Street drainage

basin into some of the adjoining basins (Record 33, Gohde
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Aff., Ex. 8). The City agreed and developed a storm water

contingency plan. The plan had the following notation:

Contractor plans to pump as shown (blue highlight).
Some pumps are forcing water to cross drainage basins.
In the event the systems being pumped to are flooding,
the contractor will switch to pumping within the same
drainage basin, additional pumps will be run set up to
pump the water along the grade (green highlight). The
contractor may be closing additional side streets to
allow for hoses and drainage to cross. Id.

In other words, the City allowed Musson to pump

water out of the Ohio Street drainage basin into adjoining

drainage basins but had to stop if the adjoining basins were

flooding. The City had no responsibility in implementing the

plan.

On June 12, 2008, Oshkosh was hit by another

rainstorm that produced 4.36 inches of rain in six hours

(Record 33, Gohde Aff., ¶ 4, Ex. 1). This storm was just

under a 75-year event meaning a storm which is likely to

occur only once every 75 years, with a 1.33 percent chance of

occurring in any single year.

Widespread flooding occurred throughout the City.

The City received some 340 complaints or reports by

residents about flooding and/or flood damage. Flood damage
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occurred in many areas outside the Ohio Street drainage basin

(Record 57, Supp. Gohde Aff., ¶ 6).

Flooding occurred as bad or worse on Ohio Street

south of 9th Avenue where there was no disconnection of

storm sewers (Record 57, Supp. Gohde Aff., ¶ 7). Flood

waters from the Stringham Creek drainage basin, adjacent and

to the south of the Ohio Street drainage basin, spilled into the

Ohio Street drainage basin. Id.

The floods resulted in a FEMA natural disaster

declaration. FEMA assistance was made available to the City

(Record 57, Supp. Gohde Aff., ¶ 1).

In the opinion of Thomas Bucholz, WDOT Project

Manager, Musson complied with the WDOT Standard

Specifications for providing drainage during construction

(Record 56, Carlson Aff., Ex. 3, p. 92). In the opinion of

Ryan Schanhofer, WDOT Project Engineer/Supervisor,

Musson complied with Section 205.3.3, providing drainage

during construction by maintaining a bypass system of pumps

and hoses (Record 56, Carlson Aff., Ex. 5, pp. 122-123). If

Musson had failed to maintain temporary drainage, Ryan
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Schanhofer would have so notified Musson to ensure

compliance. Id.

ARGUMENT

There was no contractual duty requiring Musson to
“maintain proper drainage.” There was no
ministerial duty requiring any party to “maintain
proper drainage.” No such provision exists in the
contract, and no such duty exists under well-
established Wisconsin law.

Showers presents two issues for review. The first issue

pertains to the doctrine of governmental contractor immunity

as set forth in Estate of Lyons v. CNA Ins. Companies, 207

Wis. 2d 446, 558 N.W. 2d 658 (Ct. App. 1996) and its

progeny. The second issue pertains to the “ministerial duty”

exception to governmental immunity. As presented by

Showers, the two issues are inextricable: a duty which is

ministerial, by definition, leaves nothing for discretion, yet

Musson, Showers argues, was given too much discretion by

the government. Showers cannot, under Wisconsin law, have

it both ways.

In its brief before this Court, Showers states: “It cannot

be held as a matter of law that a specification that states an

overall objective, but not how to accomplish it, can be
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reasonably precise.”[sic] p 23. The belief that an “overall

objective” is the same thing as an “outcome” belies each issue

which Showers has presented on appeal. Showers begins with

a consequence—flooding—and works backwards to find

someone at fault, doing nothing more than offering some

hindsight suggestions of things that might have worked better.

This is exactly the type of lawsuit against governments and

governmental contractors that immunity exists to prevent.

Summary judgment for both the City and Musson was proper.

A. Immunity under Lyons should attach to Musson
under the facts of this case. The contracting
governmental entity, the WDOT, approved
“reasonably precise specifications,” and Musson
conformed to those specifications.

Showers, having elected not to appeal the trial court’s

grant of summary judgment to the City, devotes most of its

appeal to the issue of contractor immunity, suggesting that the

doctrine has been applied inharmoniously in the lower courts.

There is no conflict among the Court of Appeals decisions on

the issue presented by Showers: a contract specification can

be reasonably precise while leaving some choices to be made

by the contractor.

Lyons confers statutory government immunity to

contractors acting as agents of the government under certain
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conditions. The doctrine is generally stated as a three part

inquiry: (1) Did the government authority approve reasonably

precise specifications? (2) Did the contractors actions

conform to those specifications? (3) Did the contractor warn

the supervising government authority about possible dangers

known to the contractor but not the government? Lyons, at

457-8. 2

The focus of the Lyons inquiry should be on “who had

retained ultimate responsibility” for the project in which the

contractor was engaged. Lyons, at 454.

If the government retained ultimate responsibility for

the project, the contractor should be immune, just as state

authorities would be, because the court would otherwise be

placed in the position of having to examine the merits of what

was really a political choice. Id. Wisconsin law has long since

recognized immunity for governmental decisions in order to

2
The third condition of the Lyons doctrine, enunciated in the

manufacturing context, takes contractor immunity away if the contractor
failed to disclose a defect, lest contractors attempt to pull the wool over
the eyes of the government and taxpayers when making a bid. For
example, if Ford submitted a low bid to a city for a new fleet of
municipal vehicles, and the company unloaded its inventory of Pintos
knowing, but not disclosing, that the cars were fire-prone, Ford would
not be immune from liability as a government contractor under Lyons.
Fortunately, in Lyons and the cases applying it, this type of egregious
conduct is never alleged. The third prong, as Showers concedes, is not at
issue here.
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insulate legislative policy decisions from the courts, which

are viewed as being an “inadequate crucible for testing the

merits of social, political and economic decisions. ” Gordon

v. Milwaukee County 125 Wis.2d 62, 370 N.W.2d 803, (Ct.

App. 1985). “It makes little sense to insulate the government

against financial liability” when the government does

something itself, but not when it contracts for that same thing.

Boyle. v. United Technologies Corp.,487 U.S. 500, 108 S.Ct.

2510, 101 L. Ed.2d 442 (1988).

In its brief to the Court of Appeals, Showers argued

that certain WDOT-Musson contract provisions amounted to

a “reasonably precise specification” requiring Musson to

“provide proper drainage.” Showers reasoned that because its

property flooded, Musson must not have conformed to this

reasonably precise directive.

In its brief to this Court, Showers has changed its tune.

Showers now argues that Musson should not be entitled to

immunity because the WDOT did not provide reasonably

precise specifications; instead, the government gave the

contractor unfettered authority to do as it pleased. Because

the Showers property flooded, it reasons that the government
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should have told Musson more precisely how to keep it from

flooding.

Showers’ tellingly contradictory arguments regarding

the Lyons test are both circular in the same way. Either

Musson did have an express contractual duty to keep its

property from flooding, or Musson should have had an

express contractual duty to keep its property from flooding.

Since the issues before this court are limited to those

presented in Showers’ petition for review, it is assumed that

Showers believes that the WDOT-Musson contract was not

reasonably precise.

The second issue presented for review is legally

inconsistent with the first: Showers argues that under the

WDOT-Musson contract, Musson had a ministerial duty to

keep its property from flooding, based on the same provisions

that Showers has previously argued were reasonably precise,

but no longer believes are reasonably precise. The provisions

that Showers argues amount to a ministerial duty to “maintain

proper drainage” in a manner such as to keep its property
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from flooding are as follows (Record 52, Ex. DP48, pp. 39,

52, 100): 3

105.5.2: Cooperation Between Contractors

(1)The department may, at any time, contract for or
perform other work on or near the work covered by the
contract. Cooperate with other contractors engaged upon
or near the work.

(2)The contractor shall, or the engineer may, direct the
contractor to: 1. Schedule and conduct the work to avoid
interference with the operations of other contractors
engaged upon or near the work. 2. Perform the work in
the proper sequence in relation to that of other work in
the area. 3. Join the work to that of others in a manner
consistent with accepted manufacturing or construction
industry practices. 4. Conduct operations and maintain
the work so that adequate drainage is provided at all
times. (Emphasis added.)

(3)The contractor is responsible for damage done by the
contractor or the contractor’s agents to work performed
by other contractors. The engineer will resolve disputes
between 2 or more contractors, engaged upon or near
the work, regarding the rights of each under their
respective contracts.

107.14: Contractor’s Responsibility for Work

(1) Until the engineer accepts the work as specified in
105.11 the contractor shall maintain charge and care of

3 Showers cites a few other provisions and makes a couple more
arguments not involving drainage: it argues that 107.22 Contractor’s
Responsibility for Utility Facilities, Property, and Services required
Musson to tell Showers that the storm sewer was being disconnected.
The specification applies to utility providers, not end users. It also notes
that section 107.11.1(2) states that a contractor “must use every
reasonable precaution to prevent damage to all property including … all
underground structures including water or gas shut-off boxes, water
meters, pipes, conduits, etc.; within or outside the right of way” and
appears to argue that not every precaution to prevent damage to property
was taken, which, again, is a hindsight analysis which defeats the
purpose of immunity.
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the work except as specified in 104.6. Within 107.14,
the term “work” is redefined to mean “the work product
that is completed in its final position and is incorporated
in the project.” Protect all of the work against injury or
damage caused by the action of the elements, or from
any other cause, whether arising from the execution or
non-execution of the work. Rebuild, repair, restore, and
make good all injuries or damages to any portion of the
work occasioned by the above causes at no additional
cost to the department.

(2)The contractor shall not bear the expense for damage
to the work caused by abnormal and unforeseeable
occurrences beyond the control of, and without the fault
or negligence of, the contractor. These abnormal and
unforeseeable occurrences include but are not limited to
the following: 1. Cataclysmic phenomena of nature, 2.
Acts of the public enemy, 3. Acts of government
authorities.

(3) Before suspending the work, take the necessary
precautions to prevent damage to the project; prevent
traffic accidents, and provide for normal drainage. Erect
necessary temporary barricades, signs, or other facilities
at no expense to the department except as specified in
104.6 (Emphasis added.)

(4)The contractor is responsible for all damages to
equipment and supplies regardless of the circumstances.

205.3.3 Drainage During Construction

(1) During construction, maintain roadway, ditches, and
channels in a well-drained condition at all times by
keeping the excavation areas and embankments sloped
to the approximate section of the ultimate earth grade.
Perform blading or leveling operations when placing
embankments and during the process of excavation
except if the excavation is a ledge rock or areas where
leveling is not practical or necessary. If it is necessary in
the prosecution of the work to interrupt existing surface
drainage, sewers, or underdrainage, provide temporary
drainage until completing permanent drainage work.
(Emphasis added.)
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(2) If storing salvaged topsoil on the right-of-way
during construction operations, stockpile it to preclude
interference with or obstruction of surface drainage.

(3) Seal subgrade surfaces as specified for subgrade
intermediate consolidation and trimming in 207.3.9.

(4) Preserve, protect and maintain all existing tile
drains, sewers, and other subsurface drains, or parts
thereof, that the engineer judges should continue in
service without change. Repair, at no expense to the
department, all damage to these facilities resulting from
negligence or carelessness of the contractor’s
operations.

Showers, in its briefs on appeal, has referred to the

contract as imposing a requirement to “maintain proper

drainage,” or “maintain adequate drainage.” In its brief before

this court, it most heavily relies on the phrase “maintain

proper drainage.” No contract provision cited by Showers

says anything about a duty to “maintain proper drainage.”

Showers has misrepresented the actual black-and-white words

used in the provisions it cites. Showers has also misconstrued

the context in which the words are presented. Showers, over

and over again, recites language from this contract that does

not exist. For Showers to come before this court and argue

that the contract says something that it plainly did not say is

disingenuous in the very least.
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After muddling through Showers’ misrepresentations,4

it is apparent that the only provision applicable here is

section 205.5.3: “If it is necessary in the prosecution of the

work to interrupt existing surface drainage, sewers, or

underdrainage, provide temporary drainage until completing

permanent drainage work.” Section 105.2.2 uses the term

“adequate drainage,” but when the rest of the section is read,

it is clear that the provision applies to operations between

multiple contractors and the relationships and duties among

those contractors, which is not an issue here. Section 107.14

uses the term “normal drainage,” but when the rest of the

sentence is read, it is clear that the provision applies to

situations when construction is stopped, which was not the

case here.

An examination of the one applicable provision

pertaining to “drainage” which Showers cites shows that it

was reasonably precise, evaluated and approved by WDOT,

and complied with by Musson. The government directive to

provide temporary drainage until completing permanent

4 It is, however, difficult to not to underscore the manner in which
Showers has altered the contract language in its briefs. Showers has
rewritten the words of the contract and presented its revision as true. It is
not argument; it is misrepresentation. The contract simply does not say
what Showers is telling the Courts it says.
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work, even while providing Musson the discretion to select

(under close supervision) the “means and methods5” by which

it would do so, did not confer unfettered discretion.6 There

are basically only three industry-accepted methods of

providing temporary drainage on a construction site (Record

56, Ex. 5, pp. 49-50). Musson, under the supervision of

WDOT, chose a temporary system of pumps and hoses,

which is one of the industry-accepted methods. Id.

“[S]pecifications need not spell out every minute detail

of a project to qualify as ‘reasonably precise.’” Bronfeld v.

Pember Companies, Inc., 2010 WI App 150, 330 Wis.2d 123,

792 N.W.2d 222, at 25. Showers has given no reason to

5
The provision reads: “105.1.1(4) Supervise and direct the work

competently and efficiently. Devote the attention and apply the expertise
necessary to perform the work as the contract specifies. Monitor the
work in progress to ensure that the work conforms to the contract. The
contractor is solely responsible for the means, methods, techniques,
sequences, and procedures of construction. The contractor is not
responsible for the negligence of others in the design or specification of
specific means, methods, techniques, sequences or procedures of
construction described in and expressly required by the contract.”
(Record 33, Ex. 6, p. 34.) (Emphasis added.)

6 The City of Oshkosh was not the government entity with control of the
project. It was not the City’s project. When Showers argues that the City
was helpless to tell Musson to do something differently, Showers may be
correct to an extent, but the argument is a red herring. Here, the inquiry
is whether the contracting governmental entity approved of the
contractor’s actions, and that was the WDOT, not the City. The WDOT
controlled the project, provided a daily supervisor and oversight, and had
the ability to stop the project or control various aspects of it. The City
was not a part of the contract and whether the City had these contractual
abilities is not part of the inquiry.
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expand on or alter the Lyons doctrine under the facts of this

case. No court applying Lyons has wanted to give contractors

unfettered discretion when they work for the government,

while recognizing that contracts need not be prophetic and

encyclopedic.

Under these facts, to hold that Musson did not

“provide temporary drainage,” which it undisputedly did,

would require a finding that public works systems must be

perfect. To satisfy Showers under these facts, whatever

Musson was doing had to be fail-proof for any storm event.

Ultimately, the argument advanced by Showers demands a

ruling that takes away long-established immunity for the

design and implementation of public works.

Showers proffers no evidence that WDOT did not

approve the design of Musson’s temporary drainage system.

Likewise, Showers proffers no evidence that WDOT did not

supervise the installation of Musson’s temporary drainage

system. On the contrary, WDOT stated that Musson’s choice

was within the range of industry-accepted methods from

which WDOT itself would have made a selection.
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As stated in Lyons, prongs one and two “ensure that

the challenged design is within the class of official decisions

that should be insulated from judicial scrutiny and that the

design feature being challenged was actually reflected upon

by a government official.” Lyons, at 457, citing Boyle, 487

U.S at 512. Under Lyons, Musson is immune.

B. There is no ministerial duty to “maintain
proper drainage,” either under the contract
documents or the Cords exception to
immunity.7

Despite its inability to articulate a consistent theory of

contractor liability within the Lyons framework, the second

issue Showers presents for review has been reiterated the

same throughout its briefing. It is this second issue that

reveals what the Showers appeal is really all about. Showers

argues that Musson had a “ministerial duty” to “maintain

proper drainage” at or near the Showers property. In support

of this argument, Showers re-cites those cherry-picked

provisions listed above, working backwards from the

consequence—flooding—to argue that Musson had an

absolute, certain and imperative duty to prevent that

consequence under the contract. Alternatively, Showers

7
Cords v. Anderson, 80 Wis.2d 525, 259 N.W.2d 672., (1977).
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argues that the rains that ultimately fell in Oshkosh posed a

known and compelling danger such that there was no

discretion not to act.

1. There was no ministerial duty to keep
Showers’ property from flooding in the
contract documents.

The Showers argument is “illustrative of a recurrent

problem” in which a plaintiff “confuses the issue of

negligence with that of immunity” in a “circular” manner

which “completely misconstrues the test for determining

when a duty is ministerial” by looking backwards from a

consequence. Kimps v. Hill, 200 Wis.2d 1, 10-12, 546

N.W.2d 151 (Wis. 1996):

The test for determining whether a duty is discretionary
(and therefore within the scope of immunity) or
ministerial (and not so protected) is that the latter is
found only when the duty is absolute, certain and
imperative, involving merely the performance of a
specific task when the law imposes, prescribes and
defines the time, mode, and occasion for its
performance with such certainty that nothing remains
for judgment or discretion. Kimps, 10-11.

On June 8, 2008, there was a 25-year rain event. On

June 12, 2008, there was a 75-year rain event. The plaintiffs

allege they were flooded on both June 8 and June 12

(Complaint, ¶¶ 18, 20). The initial Oshkosh stormwater sewer
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system on 6th Avenue and Ohio Street was designed to

accommodate no more than a 2-5 year rain event. The new

stormwater system constructed by Musson was designed to

accommodate no more than a 10-year rain event (Record 57,

¶6).

The capacity of the system, or more to the point in this

case, the lack of the capacity of the system, is not actionable

as negligence. In Allstate Ins. v. Metropolitan Comm., 80

Wis. 2d 10, 16, 258 N.W. 2d 148, (1977), the Court stated:

Where, when and how to build sewer systems are
legislative determinations imposed upon a governmental
body. It is not for the court to be the judge or jury to
“second guess” them in these determinations, nor to find
them liable for negligence.

“The design, approval and construction of a sewer

system is a discretionary act, entitling a municipality to

immunity from any claim that challenges the design and

construction of the sewer system.” Caraher v. City of

Menomonie, 2002 WI App 184, ¶12, 256 Wis. 2d 605, 649

N.W. 2d 344.

It is clear that decisions regarding the adoption, design

and implementation of public works are discretionary,

legislative or quasi-legislative acts subject to immunity.
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Milwaukee Metropolitan Sewerage Dist. v. City of

Milwaukee, 2005 WI 8, 277 Wis.2d 635, 695 N.W.2d 658,

¶60, p. 678, citing Allstate, at pp. 15-17. “Approval of the

design and construction of a public work are generally

discretionary acts . . . . Even if the system is poorly designed,

a municipal government is immune from this discretionary

act.” Id., quoting Welch v. City of Appleton, 2003 WI App

133, ¶ 13, 265 Wis. 2d 688, 698, 666 N.W. 2d 511.

The City cannot see why the design and construction

of a temporary drainage system, while a permanent drainage

system is being replaced, is any less discretionary than the

design and construction of the system being replaced or the

replacement system. Showers offers no factual or legal reason

why a temporary system should be treated differently than a

permanent system.

In the trial court, Showers claimed that the City failed

to operate a sewer system with sufficient capacity; on appeal,

it argues the same thing, but as to Musson. Musson should be

no more obligated than WDOT or any municipality to design,

construct, and operate a storm sewer system with a certain

capacity.
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The purpose of immunity, for both governmental

entities and for contractors, is to prevent this exact type of tort

law second-guessing legislative decisions. Showers’

basement flooded because of a massive rainstorm that

overwhelmed the drainage system. The City was declared a

natural disaster area. Showers’ neighbors’ basements flooded

too. Basements flooded and property was damaged in 75% of

the City of Oshkosh. Not just in areas of construction, not just

in areas where the street was torn up. Showers cannot

possibly prove that more pumps or bigger pumps, or a more

gradual pavement removal would have spared the property.

Showers seeks a finding that Musson had a duty to implement

a temporary drainage system that had a capacity to handle a

rain event approximately 20 times greater in severity than the

drainage system being replaced, and over seven times greater

in severity than the replacement drainage system.

2. The known danger exception to immunity should
not apply.

Showers next argues that because “everyone was well

aware of the potential for more rain,” immunity should not

attach under the known danger exception. The known danger

exception to immunity was first recognized in Cords v.
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Anderson, 80 Wis.2d 525, 259 N.W.2d 672 (1977). Cords

held that in some limited circumstances there can be a

condition that is so compellingly dangerous that a duty may

arise which is “so clear and absolute” that it becomes

ministerial, even if no duty was created by statute or rule.

Cords, at 542. In Cords, the Court found that a park manager

had a duty to erect warning signs when a walking path led to

a ninety-foot drop off from a cliff into a gorge that was

hidden from the public, but known to the park manager. Id. at

538.

The Cords exception is extremely limited and has

“rarely been asserted successfully.” Kierstyn v. Racine

Unified School Dist., 228 Wis.2d 81, 95, 596 N.W.2d 417

(1999). Only when a “danger is compelling and known to the

officer and is of such force that the public officer has no

discretion not to act” does the exception apply. Cords, at 96.

The exception does not apply when the probability of the

danger is not of such a high degree so as to deprive a state

officer of discretion. Id. ; Kimps at 17-18. The mere

possibility of danger is not imminent danger of such force so

as to leave nothing to discretion. Barillari v. City of

Milwaukee, 194 Wis.2d 247, 533 N.W.2d 759 (1995).
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On June 12, 2008, Oshkosh was hit by a 75-year

storm. There is a 1.3% chance of a storm of this magnitude

occurring in any given year. Showers’ argument that a

rainstorm with a probability of occurring once every 75 years

poses a compelling and known present danger such as to

leave no room for officials not to act has no merit. It also

begs the capacity question. There is no “clear and absolute”

response which Musson, Oshkosh, or the WDOT could have

undertaken to prevent damage from this storm. Regardless of

the capacity of the temporary drainage system, flooding on

Ohio Street in the construction area would have occurred

because flooding in adjacent drainage basins overflowed into

the Ohio Street drainage basin (Record 57, ¶ 7).
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CONCLUSION

It is very unfortunate that Showers’ property was

damaged from flooding. The City suffers when one of its

businesses is damaged by flooding. However, the level of

flood protection, and the frequency and cost of replacing and

upgrading that protection, are legislative decisions subject to

immunity.

Dated this _______ day of December, 2012.

SILTON SEIFERT CARLSON, S.C.

By: _____________________________
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Fax (920) 739-8893
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STATEMENT OF ISSUES 
 
I. Is a contractor such as Musson Bros. Inc. (“Musson”), 

who acts at the direction of a State and/or municipal 

authority entitled to governmental immunity where that 

direction is written, supervisor, and verbal in nature and 

each and every aspect of the contractor’s work under the 

contract is subject to the approval of the State and/or 

municipal authority who bears ultimate responsibility for 

compliance under the contract? 

 Circuit Court Determination:  Yes.  Contractors in 

 such circumstances are afforded the protections of 

 governmental immunity. 

 Court of Appeal Determination:  Yes.  Musson’s 

 discretion was curtailed by the ongoing presence of 

 the DOT, which oversaw the project. 

II. Did Musson have a ministerial duty regarding the 

drainage of water from the construction site? 

 Circuit Court Determination:  No. 

 Court of Appeals Determination: No. Musson was not 

 maintaining an existing system, a requisite fact for 

 imposing a ministerial duty.  
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STATEMENT ON PUBLICATION 
 
 This matter raises questions of law which are similar 

to other cases addressed by Courts at every level in 

Wisconsin. The issue of governmental immunity for a 

contractor has been addressed several times, therefore, 

publication is not requested. 

 

 



 
STATEMENT OF CASE 

 
I. NATURE OF CASE 

 Plaintiffs-Appellants-Petitioners, Mark W. Showers, 

Real Marketing, LLC, and Showers Appraisal, LLC 

(collectively “Showers”) have, throughout the entirety of 

these proceedings, consistently attempted to ignore the 

cause of any damages in this matter. Hired by the Wisconsin 

Department of Transportation, Musson Bros., Inc. (“Musson”) 

acted as a private contractor under the control of the DOT 

and the City of Oshkosh in replacing the sewer and storm 

lines in a portion of the city.  At all times, Musson acted 

in compliance with the specifications of the construction 

contract.  Additionally, both the DOT and the City of 

Oshkosh had representatives constantly on site to oversee 

the construction process and provide directives respecting 

every decision concerning construction. 

  In June 2008, the City of Oshkosh was subjected to two 

separate rainfall events that could only be expected to 

occur once every twenty-five and seventy-five years 

respectively.  The twenty-five year rain event occurred on 

June 8, 2008.  This storm far exceeded the City of 

Oshkosh’s drainage system (capable of handling only a 2-5 

year rain event) and while the twenty-five year rain far  
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exceeded drainage capacities through the City, Musson was 

able to drain the rainwater from the Oshkosh construction 

site without significant incident using pumps and hoses.  

It should be noted that the WDOT designed this project and 

decided not to build retention ponds, leave existing storm 

sewers connected during construction, or otherwise provide 

for anything other than “temporary drainage” on the 

construction site.   

 While the pumping and drainage plans were able to 

withstand the rare twenty-five year storm, just four days 

later, on June 12, 2008, a natural disaster (as declared by 

FEMA) struck Oshkosh in the form of a seventy-five year 

rain event.  As a result of this natural disaster, a large 

portion of the City of Oshkosh flooded as there was simply 

no place for the water to go.  Both the Circuit Court and 

the Court of Appeals recognized that the magnitude of this 

natural disaster could not be pushed aside and ignored, as 

Showers has attempted to do. 

 Showers argues, contrary to the undisputed facts, that 

Musson had absolute discretionary control over the Oshkosh 

project.  The DOT, Circuit Court and Court of Appeals all 

disagreed. The fact of the matter is that both in a macro 

sense and in a micro sense, the DOT and City of Oshkosh 
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were controlling the Oshkosh construction project and 

Musson was merely acting as a governmental agent.  The 

entire DOT plan and the specifications included in the plan 

were developed and approved by the DOT.  

 These plans and specifications consist of volumes of 

pages of drawings, engineer calculations, and 

specifications for construction. Yet, Showers argues that 

Musson was not acting according to “reasonably precise 

specifications.” In terms of focusing on the June 12, 2008 

rain disaster, the City of Oshkosh (city engineer), 

specifically developed a “contingency pumping plan” 

describing precisely where pumps would be located and where 

pumping and drainage would be attempted. The City also 

instructed Musson that no pumping into adjacent basins 

would be permitted in the event of flooding. Musson acted 

in conformance with the City’s contingency plan. The 

adjacent basins flooded and, indeed, flooded over into the 

construction site. The fact of the matter is, the City of 

Oshkosh was overcome with water as a result of the June 12, 

2008 disaster. There was nothing that Musson, the DOT or 

the City of Oshkosh (or any other entity for that matter) 

could have done to prevent the flooding that occurred.  
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  Whether the Court chooses to look at this matter from 

a macro point of view or focus in on the June 12, 2008 

natural disaster, one element is undisputed, Musson was 

acting as an agent of the government and under Wisconsin 

law, is rightfully afforded governmental immunity in the 

matter. 

II. PROCEDURAL STATUS, PRIOR PROCEEDINGS AND DISPOSITIONS 

 A Summons and Complaint were filed pursuant to chapter 

893.80 (1g) of the Wisconsin Statutes on July 24, 2009, 

naming the City of Oshkosh and Musson as Defendants.   Both 

the City of Oshkosh and Musson filed cross-claims against 

each other seeking indemnification.  Musson and the City of 

Oshkosh both filed for Summary Judgment against the 

entirety of Showers’ claims.  Summary Judgment was granted 

by the Circuit Court, dismissing Showers’ claims in total. 

 Showers proceeded next to appeal as to Musson, seeking 

a determination from the Appellate Court as to, (1) whether 

Musson qualified for immunity under the Estate of Lyons 

test, (2) whether Musson had a ministerial duty with 

respect to drainage at the construction site, and (3) 

whether the June 8th and June 12th storms created a known 

and compelling danger requiring Musson to implement pumps.   
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Musson also filed a Cross-Appeal against the City of 

Oshkosh again seeking indemnification in the alternative. 

Oral  arguments were heard before the Court of Appeals on 

February 28, 2012.  On June 27, 2012 the Court of Appeals 

affirmed the Circuit Court’s decision. 

STATEMENT OF FACTS 

This action arose out of claim made by Showers 

Appraisals, LLC, Real Marketing LLC and Mark W. Showers 

(Collectively, “Showers”) for damages allegedly sustained 

as a result of flooding which occurred during the 

reconstruction of Ohio Street in the City of Oshkosh during 

June of 2008 (Record 2, Plaintiffs’ Complaint). Showers 

alleged that the flooding took place at a time when the 

City of Oshkosh and Musson Brothers, Inc. (“Musson”) were 

undertaking a project to reconstruct Ohio Street in the 

City of Oshkosh (Id. at pg. 3). Showers’ property at issue 

in this matter borders Ohio Street and is located at 601 W. 

6th Avenue in the City of Oshkosh (Id. at ¶ 1-3). On or 

about June 6 of 2003, the City of Oshkosh entered into a 

State/Municipal Agreement for the preliminary engineering 

plan development for the Ohio Street reconstruction project 

(Id. at ¶ 9). On or about August 1, 2007, the City of 

Oshkosh entered into a State/Municipal Agreement for the  
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Ohio Street reconstruction project in which the City of 

Oshkosh requested that the State of Wisconsin Department of 

Transportation initiate and effect the Ohio Street 

reconstruction project on behalf of the City of Oshkosh 

(Id. at pg. 3). The reconstruction project consisted of 

replacing the existing roadway on Ohio Street from South 

Park to Witzel (Id.). The reconstruction project also 

called for the sealing of concrete joints, water main work, 

and work on the sanitary sewer (Id.).  

 Musson worked on the Ohio Street reconstruction 

project pursuant to a ”Contract for Highway Work” entered 

into with the Wisconsin Department of Transportation and 

approved by Governor Doyle on January 15, 2008 (Id at pg. 

4). Musson performed all work pursuant to the plans and 

specifications prepared and developed by the State of 

Wisconsin Department of Transportation and approved by the 

City of Oshkosh (Record 36, Aff. of Darren P. Muljo, ¶ 5; 

Record 37, Aff. of Mark P. Cornelius, ¶ 2-6). At all times 

during the Ohio Street reconstruction project, Musson was 

required to comply with the Standard Specifications for 

Highway and Structure Construction developed by the State 

of Wisconsin Department of Transportation (Id. at ¶ 7). 

Musson was not retained to, and did not perform any design  
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or engineering work in connection with the Ohio Street 

reconstruction project. (Id. at ¶ 8). At all times during 

the Ohio Street reconstruction project, Musson worked as 

contractors implementing the plans and specifications 

prepared by or on behalf of the State of Wisconsin 

Department of Transportation. (Id. at ¶ 9).   

 The Standard Specifications for Highway and Structure 

Construction requires the supervising authority of the 

project to notify a contractor by way of written order of 

any work that is deemed to be nonconforming, unacceptable, 

or unauthorized (Record 60, Aff. of David G. Dudas, Exhibit 

A, § 103.3.2-105.3.2.3). At all times pertinent, the State 

of Wisconsin Department of Transportation and the City of 

Oshkosh had multiple inspectors and at least one engineer 

at the reconstruction work site to direct every phase and 

aspect of the project. (Record 37, Aff. of Mark P. 

Cornelius, ¶ 11) Throughout the Ohio Street reconstruction 

project, no written order was issued to Musson by any 

supervising authority and the State of Wisconsin Department 

of Transportation confirmed that Musson had performed all 

work in accordance with the specifications provided for the 

project (Record 60, Aff. of David G. Dudas, Exhibit B, pg. 

92).   
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 At all times, Musson Brothers, Inc., worked in the 

capacity of contractors to implement plans and 

specifications prepared by or on behalf of the State of 

Wisconsin Department of Transportation and was not involved 

in developing or designing any plans of specifications for 

the project at issue herein (Record 37, Aff. of Mark P. 

Cornelius, ¶ 8). Musson performed no engineering or design 

work of any kind on the project (Id. at ¶ 9). All work 

performed by Musson consisted solely and entirely of 

implementing the plans and specifications prepared by the 

State of Wisconsin and approved by the City of Oshkosh (Id. 

at ¶ 9). All worked performed by Musson on this project, 

therefore, was at the direction of the State of Wisconsin 

Department of Transportation and City of Oshkosh (Id. at ¶ 

10).   

 At all times pertinent, the State of Wisconsin 

Department of Transportation and City of Oshkosh had 

multiple inspectors and at least one engineer on site (Id. 

at ¶ 11). The Wisconsin Department of Transportation did, 

in fact, confirm that all work performed by Musson 

Brothers, Inc. was performed in accordance with the State 

and Municipal plans and specifications (Id. at ¶ 13). If 

any issue was encountered during the course of work on the  
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project, Musson could not proceed without approval of the 

inspectors or engineer (Id. at ¶ 14). At all times, Musson 

received approval and complied with the directives of the 

inspectors and engineers in respect to each and every phase 

of the project (Id. at ¶ 14).  

 The DOT project manager (Thomas Buchholz) agrees that 

Musson met or complied with all DOT specifications: 

Q: In the Ohio Street Reconstruction Project, is it 
your opinion that Musson Brothers met the DOT 
Standard Specifications? 

 
A: Yes. 

 
(Record 60, Aff. of David G. Dudas, Exhibit B, pg. 92) 

 The plans and specifications in this matter are 

hundreds and hundreds of pages consisting of everything 

from detailed engineering drawings to standard 

specifications governing safety. Plaintiff-Appellants-

Petitioners have presented absolutely no evidence, through 

expert testimony or otherwise, contradicting the project 

manager concerning Musson’s compliance with all DOT plans 

and specifications.  

 Mr. Buchholz is a licensed professional engineer with 

the State of Wisconsin who has managed approximately 50 

design/construction projects for the Department of 

Transportation (Record 60, Aff. of David G. Dudas, Exhibit  



 10 

B, pg. 99-100).  He is currently a project manager for the 

U.S. 41 project in Winnebago County (Id. Exhibit B, pg. 5). 

Mr. Buchholz explains that the entire City of Oshkosh 

flooded on June 12, 2008, and that the flooding had nothing 

to do with the work being performed by Musson Brothers (the 

storm sewer system is designed to handle no more than a 10-

year rain event and the City received a 75-year rain 

event). 

 Musson was not aware of any dangers associated with 

the plans and specifications which were not also known to 

the State of Wisconsin and City of Oshkosh (Record 37, Aff. 

of Mark P. Cornelius, ¶ 16). Weekly meetings were held 

concerning each aspect of the project at issue and all work 

performed (Id. at ¶ 17). Both city and state officials 

maintained, at all times, that the system is designed to 

work under those circumstances and both the State of 

Wisconsin and City of Oshkosh expressed that there would be 

no deviation from the plans and specifications (Id. at ¶ 

17). Both the State of Wisconsin Department of 

Transportation and City of Oshkosh were aware that the 

existing storm sewer system is designed as a surcharge 

system and instructed Musson to proceed with the project in 

accordance with the plans and specifications prepared by 
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the State of Wisconsin Department of Transportation and 

approved by the City of Oshkosh (Id. at ¶ 18).   

 The Ohio Street reconstruction project proceeded 

through the months of April, May and into June without 

flooding or water problems of any kind. During this time, 

Musson used pumps and hoses to maintain temporary drainage 

on the Ohio Street construction site. On or about June 12, 

2008, while the Ohio Street reconstruction project was 

taking place, the City of Oshkosh was subjected to a 75-

year rain storm.  As a result, most of the City of Oshkosh, 

including the Ohio Street reconstruction project, flooded 

(Record 38, Aff. of Steven M. Ghode, ¶ 2). Pursuant to the 

DOT plan, Musson removed the old storm sewer system in 

order to install a new system along Ohio Street in 

conjunction with a new sanitary sewer, water, and roadway. 

The plans called for relocating the new storm sewer system 

to the side of Ohio Street (Record 60, Aff. of David G. 

Dudas, Exhibit B, pg. 100). The new sanitary sewer was to 

be located in the center of the street (Id). To install the 

deeper sanitary sewer required disengaging the storm sewer. 

Both the existing and new storm sewer were on a surcharge 

system (Record 37, Aff. of Mark P. Cornelius, ¶ 17-18). 

This meant that the outfall or discharge was below the  
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water level of the Fox River resulting in a storm sewer 

which was always filled with water (Id.). In order to 

install the sanitary sewer and move the storm sewer, the 

existing roadway needed to be removed along with the 

existing storm sewer and sanitary sewer piping. Naturally, 

the outlet needed to be bulk-headed or sealed off in order 

to prevent river water from flooding the project site and 

allowing the work to proceed. 

The old storm sewer system on Ohio Street had the 

capacity to handle no more than a 2-5 year rainfall event. 

(Record 57, Supp. Aff. of Steven M. Ghode, ¶ 6). The new 

storm sewer had a design capacity to accommodate no more 

than a 10 year rain storm event (Record 33, Aff. of Steven 

M. Ghode, ¶ 20). In other words, neither the existing 

system or the new system was designed to handle anything 

close to a 25 year rain event, let alone a 75 year rain 

event. This was true throughout the City of Oshkosh which 

flooded severely and was declared by FEMA to have been a 

natural disaster (Record 57, Supp. Aff. of Steven M. Ghode, 

¶ 1). That was a political choice. 

It is undisputed that flooding in other parts of the 

city outside of the Ohio Street reconstruction area was far 

worse than flooding which occurred on Ohio Street. (Record  
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57, Supp. Aff. of Ghode, ¶ 7).  Indeed, the bypass pumping 

system utilized on the Ohio Street construction site was 

far more effective in terms of dealing with the 75 year 

rain event than were the surrounding basins in as much as 

the surrounding basins flooded over into the Ohio Street 

drainage basin and construction site (Record 57, Supp. Aff. 

of Ghode, ¶ 7 and Record 60, Aff. of David G. Dudas, 

Exhibit C, pg. 82-83).  

On June 12, 2008, Musson’s bypass pumping was replaced 

by a contingency pumping plan developed by City engineer, 

Steven Gohde, for the City of Oshkosh. (R33, Aff. Of Gohde, 

Exhibit 8) Pumps were placed pursuant to this plan and 

Musson was instructed by the City of Oshkosh that it could 

not pump water into other basins, if those basins were 

flooding over. This resulted in a scenario where there 

simply was nowhere to pump the water (on Ohio Street or any 

of the other streets in the City which flooded severely 

that day) (Record 60, Aff. of David G. Dudas, Exhibit C, 

pg. 86-88). 

Finally, the project engineer (Ryan Schanhofer) 

confirmed that the pumps were in place on June 12, 2008, 

until all people were ordered off the construction site due 

to dangerous weather. (Record 60, Aff. of David G. Dudas,  
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Exhibit C, Pg. 79-81). Both Mr. Schanhofer and two DOT 

inspectors moved from location to location to observe the 

pumping according to the plan developed by the City of 

Oshkosh. (Id. at pg. 79-89).  

Given drainage capabilities throughout the City of 

Oshkosh as of June, 2008, the City as a whole was simply 

incapable of handling the water from a 75 year rain fall 

event. The storm sewer system existing throughout the city 

was simply not designed to handle that amount of water. The 

temporary pumping system on the Ohio Street construction 

site was unable to handle that amount of water plus 

flooding which spilled over from adjacent drainage basins.  

ARGUMENT 

A. MUSSON BROS. INC. IS ENTITLED TO GOVERNMENTAL_IMMUNITY 
AS A MATTER OF LAW 

The gravamen of Showers’ claim is that it would not 

have suffered flood damage “but for” the disconnection of 

the storm sewer, the removal of pavement, the lack of 

capacity of the temporary storm drainage system or some 

combination of these three factors. The claims have no 

legal life.  

The pavement was removed and the storm sewers were 

disconnected because this is what the WDOT plan called for.  
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Ohio Street was being reconstructed and new storm sewers 

were being installed among other things. The project was 

not designed to proceed with existing storm sewers 

connected. Nor was the project designed to proceed block by 

block. The plans and specifications called for removal and 

replacement of storm sewers as well as removal and 

replacement of Ohio Street. No drainage system was 

contemplated or required by the WDOT beyond maintaining 

temporary drainage only.  

 “The design, approval and construction of a sewer 

system is a discretionary act entitling a municipality to 

immunity from any claim that challenges the design and 

construction of the sewer system.” Caraher v. City of 

Menomonee, 2002 WI App 184, ¶ 12, 256, Wis.2d 605, 614, 649 

N.W.2d 344 citing Anahlt v. Cities and Villages Mutual 

Insurance Co., 2001 WI App. 271, ¶ 12, 249 WIs.2d 62, 72, 

637 N.W.2d 422. “It is not for the court to be the judge or 

jury to second guess these determinations…” Allstate 

Insurance Co. v. Metropolitan Sewerage Commission of 

Milwaukee County, 80 Wis.2d 10, 16, 258 N.W.2d 148 (1977). 

“The immunity defense assumes negligence, focusing instead 

on whether the municipal action (or inaction) upon which 

liability is premised is entitled to immunity.” Lodl v. 
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Progressive Northern Insurance Co., 2002 WI 71, ¶ 17, 253 

Wis.2d 323, 646 N.W.2d 314.  

 The storm sewer system which existed in the Ohio 

Street basin prior to construction was inadequate to handle 

a 75-year storm event. The surrounding drainage basins 

throughout the City of Oshkosh were also inadequate to 

handle a 75-year storm event. The new replacement storm 

sewer had a design capacity to accommodate no more than a 

10-year rain event. As a result of this major storm and the 

drainage capacities throughout the City of Oshkosh, the 

City flooded very badly. This flooding spilled over into 

the Ohio Street construction site. The contract did not 

require Musson to construct a drainage system during 

construction to handle a 75 year rain even plus flooding 

from the City’s other basins. Indeed the contract was 

expressly limited to “temporary drainage.”   

 Appellants seem to be all over the place with respect 

to the issue of temporary drainage. To defeat summary 

judgment, however, Appellants would need to establish that 

the law somehow charges Musson Brothers with the duty to 

prevent flooding from a 75-year rain event. It does not and 

Appellants do not even attempt to make this argument.  
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 Appellants suggest that Musson Brothers somehow made 

the wrong decision with respect to temporary drainage. For 

instance, Appellants are critical of the number and size of 

pumps selected. Appellants may also be critical of the 

location of pumps used to maintain drainage. At one point, 

Appellants even suggest that there were no pumps in place. 

Appellants’ position is misguided. First, decisions 

concerning the use of pumps and hoses to maintain temporary 

drainage is discretionary in nature. Additionally, a 

reference to a person who claims to have not seen pumps 

wherever they happened to be standing is impertinent to the 

issues in this case. Simply because one or two people claim 

they did not see any pumps does not suggest that the pumps 

were not present. It simply says that the people did not 

see them, or did not remember them, or were not in area 

where the pumps were visible. The simple fact of the matter 

is that construction could not have proceeded without 

temporary drainage. Because the old storm sewer system had 

been removed as part of the project, any rainfall which 

occurred during the months of April, May and June 1-12 was 

obviously pumped away from the construction site to allow 

construction to proceed. Finally, the project engineer 

confirms that the pumps were in place on June 12, 2008, 
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until all people were ordered off the construction site due 

to dangerous weather: 

Q: I am showing your diary entry from June 12 of 2008 
 beginning on page 1 of 3. Do you see that? 
A: I do. 
Q: You noted that extremely heavy rain began mid-
 afternoon and continued into the early evening,  is 
 that correct? 
A: Correct. 
Q: You had Luke observing the pumping and Jeremy and you 
 moved from location to location to observe - to make 
 observations, is that correct? 
A: Of the pumping, correct. 
Q: You noted that the rain is coming down in sheets. Did 
 I  read that correctly?  
A: Correct. 
Q: Is that a quote? 
A: Yes. 
Q: You noted that city officials are in the basement and 
 there are tornados and severe weather on the horizons.  
 Is that right? 
A: Correct. 
Q: You noted, I called all of my men and told them get 
 inside. Is that right? 
A: Correct. 
Q: Made Mike R. - is that Mike Ramuda (Musson Brothers)?  
A: Yes. 
Q: - aware of the dangerous weather, is that correct? 
A: Yes. 
Q: He got his men off the road, as well, once he was sure 
 all pumps were still going. Is that right? 
A: Correct. 

(R60, R-App. 132-133 at 79-81). 

 No matter how Appellants choose to phrase it, 

Appellants’ position boils down to various criticisms of 

how Musson (and the WDOT) proceeded with construction (i.e. 

block by block, removal of pavement, removal of storm 

sewers, temporary drainage, etc.). At no point, however,  
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does Showers demonstrate (because it can not) that the 

manner in which Musson proceeded somehow failed to conform 

with the plans and specifications developed by the State or 

the contingency plan developed by the City.  

 Appellants do not claim damage associated with a 25-

year rain event which occurred prior to the 75-year rain 

event on June 12, 2008. Likewise, no one suggests that any 

flooding had occurred previously. The contingency plan was 

developed by the City of Oshkosh following the 25-year rain 

event on June 8th. This simply reflects that the individuals 

involved were focused on attempting to deal as best as 

possible with a tremendous amount of rainfall which 

eventually overwhelmed the entire City of Oshkosh. In fact, 

even on June 12th, the pumping system in the construction 

area on Ohio Street withstood the 75-year rainfall to a 

greater extent than the surrounding drainage basins (which 

had nothing to do with the storm sewers on the Ohio Street 

construction and were separate basins all together). The 

best evidence of this was the fact that the portion of Ohio 

Street south of 9th drained into a separate basin (totally 

unrelated to the construction). The storm sewers on Ohio 

Street south of 9th were not disconnected on June 12, 2008. 

9th Street is the high point and rainfall to the south of 9th  
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naturally flows to the south. During the storm of June 12, 

2008, the drainage basin to the south of 9th actually 

flooded over and ran down Ohio Street to the north. As the 

project engineer (Schanhofer) noted: 

Q: You noted here on June 12, 2008 on page 2 if you can 
 read along with me, it was totally built up on the 
 south side of 9th and running north over 9th and down 
 Ohio like a river. Did I read that correctly? 
A: You did. 
Q: You understand that the area south of 9th drains into a 
 separate basin? 
A: Yes. 
Q: It has nothing to do with the storm sewer system north 
 of 9th? 
A: Yes.  
Q: You’ve already testified that you and the contractor 
 maintained drainage by use of a bypass pumping system 
 and  that would be the area north of 9th, correct? 
A: Correct. 
Q: And this area where you had the bypass pumping system 
 in  was not flooding over into the basin south of 9th. 
 It  was the other way around, correct? 
A: Correct. 
Q: The basin south of 9th - in other words, not only were 
 you  guys dealing with a 75-year rain event that was 
 falling  into your basin where the construction site 
 was located,  but you were dealing with rain that 
 actually - I am  sorry - water that actually 
 flooded  into your basin  from other basins, 
 correct? 
--- 
A: The basin south was running into the north basin.  

(R60, R-App. 133 at 82-83). 
--- 
Q: Exactly. The lay of the land actually goes away from 
 the  project or to the south, correct? 
A: To 9th, yes. 
Q: And on June 12 of 2008 the water was running north and 
 over 9th? 
A: Correct.  
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Q: Do you know why that basin to the south of 9th flooded 
 over? 
A: I had heard that it was - it just couldn’t take any 
 more water, but I don’t know anything other than  what 
 I heard. 
Q: The testimony in the case and records reflect that you 
 and Musson Brothers were instructed that you could not 
 pump water into other basins, if those basins were 
 flooding over, correct? 
A: Correct. 
Q: And once those basins flooded over, you’re effectively 
 pumping not only the rainfall that is falling, but 
 water from those other basins, correct? 
A: If they flow into yours, sure. 
Q: And that is exactly what happened, right? 
--- 
A: For the south basin, yes. 
Q: And so at that point and time there was nowhere to 
 pump  the water?  
A: No.  

(R60, R-App. 134 at 86-88) 

 

 Whether Appellants expert, or anyone, thinks a better 

temporary drainage system should have been developed, or a 

“means and methods” of storm sewer disconnection and 

pavement removal with less risk should have been developed, 

are not triable issues.  The entirety of this position is 

founded in hindsight. Showers’ expert’s opinion is a 

criticism of how Musson and the City handled the storm. 

Showers’ argument is reliant on inapplicable hindsight. 

Rather than dissecting this matter using hindsight, this 

Court must determine whether Musson was following the  
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reasonably precise specifications of the DOT when the 

alleged negligence occurred.  

 When analyzing the first prong of the Lyons test, the 

analysis must include the written plans for the project as 

well as the ongoing supervision and adjustments to those 

plans during the project. The undisputed facts show that 

Musson was following the written specifications for the 

construction work and was under constant supervision by the 

DOT.  Based upon the undisputed facts present, it cannot be 

meritoriously argued that Musson was not following the 

reasonably precise directives of the DOT and the City of 

Oshkosh. 

The Wisconsin courts have extended immunity to 

contractors who are implementing government plans and 

specifications on a DOT project for a reason. The 

assignment of discretion in construction projects is common 

and necessary.  Such an assignment does not remove the 

protections of immunity from the contractor.   

The discretion afforded Musson under the construction 

contract at issue here is a regularity under such 

contracts.  The undisputed facts show that Musson operated 

in adherence with the specifications developed by the DOT.  

Additionally, Musson acted in complete conformance with the  
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contingency plan developed by the DOT and City of Oshkosh 

in preparation for what turned out to be a natural disaster 

on June 12, 2008.  Wisconsin law is concise and consistent 

in affording contractors such as Musson the same immunities 

afforded to governmental entities. 

Estate of Lyons v. C&A Insurance Companies, 207 Wis.2d 

446, 558 N.W.2d 658 (Ct. App. 1996),is a seminal case in 

which the Wisconsin courts developed a three part test in 

holding that an independent professional contractor who 

follows official directives is an “agent” for purposes of 

Wis. Stat. §893.80(4) and is entitled to common law 

immunity.  The three-prong test requires: (1) the 

governmental authority approved reasonably precise 

specifications; (2) the contractor of actions conformed to 

those specifications; and (3) the contractor warned the 

supervising governmental authority about the possible 

dangers associated with those specifications that were 

known to the contractor, but not to the government 

officials.   

The Lyons decision insulated the contractor from 

liability for injuries alleged to have been caused by 

defective design work performed on a public roadway and 

bridge project. In Lyons, the plaintiffs argued that the  
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design of the bridge’s vertical curve - a measurement 

reflecting an engineered hills length and height was too 

short and high for its proximity to the intersection, 

thereby blocking the uninsured driver’s view of the 

intersection. The contractor (Strand) was hired by the 

municipal subdivision to design a bridge and roadway to 

replace a bridge that spanned a set of railroad tracks.  

The municipalities secured federal highway money for the 

project, which was administered and distributed by the 

Wisconsin Department of Transportation (DOT). Strand’s 

contract defined it as independent contractor and required 

it to abide by existing design standards, wherever 

feasible, and DOT requirements.  In compliance with the 

discretion it was afforded under the contract, Strand 

submitted a design for a bridge with a one hundred fifty 

foot vertical curve.  The DOT recognized that the one 

hundred fifty foot vertical curve bridge design would have 

resulted in significant additional costs associated with 

raising the elevation of the adjoining roadways. To control 

taxpayer expense, the DOT directed Strand to design a new 

bridge design with shorter vertical curve. Strand responded 

by designing a bridge with a seventy foot vertical curve.   
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The DOT approved the revised plans and the bridge was 

constructed with a seventy-foot vertical curve.   

 Strand secured a trial court order for summary 

judgment, which was subsequently affirmed by the Court of 

Appeals. In affirming, the Court of Appeals adopted a three 

part test similar to that articulated by the U.S. Supreme 

Court in Boyle v. United Technologies Corp., 487 U.S. 500 

(1988). Following the rationale of Boyle, the Court of 

Appeals, “adopt[ed] a form of governmental contractor 

immunity applicable to parties who contract with municipal 

or state authorities and are directed to perform certain 

tasks under that contract.”   The Court held that “an 

independent professional contractor who follows official 

directives is an ‘agent’ for the purposes of §893.80(4), 

Stats., or is entitled to common law immunity,” provided 

the professional contractor can meet the three part test.   

 Lyons, is controlling in this instance by way of its 

extension of governmental immunity to a private independent 

contractor, Musson, who simply implemented a reasonably 

precise governmental directive. The Lyons Court noted that 

state and local governments make widespread use of 

independent contractors to execute certain governmental 

functions. If the contractors facilitating a governmental  
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directive could be held liable for a discretionary 

governmental act, the contractors would be subjected to 

increased risk and associated costs, and ultimately would 

pass those costs onto the contracting government, 

effectively eliminating the taxpayer benefits secured by 

the immunity statutes. The Court also acknowledged that it 

would be “fundamentally unfair” to hold a contractor liable 

for damages caused by a defective design when the 

governmental authority was responsible for its development.   

 In the present case, the designs were prepared by the 

State of Wisconsin DOT and approved by the City of Oshkosh. 

All specifications were developed by the Wisconsin DOT and 

the contractor was required to follow the Standard 

Specifications For Construction developed by the Wisconsin 

DOT. Moreover, every phase of the project was overseen by 

the government inspectors and engineers and all work 

performed by Musson was performed subject to governmental 

directive and oversight. At no time did Musson deviate from 

the State’s plans and specifications. In addition, Musson 

was aware of no dangers associated with the project which 

were not also and readily known by the State of Wisconsin 

DOT and City of Oshkosh. In particular, Musson discussed on 

several occasions the fact that the storm sewer system  
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(existing and newly designed) was below the level of the 

Fox River in the City of Oshkosh.  Both city and state 

officials maintained, at all times, that the system works 

as designed and both the State of Wisconsin and the City of 

Oshkosh expressed that there would be no deviation from the 

plans and specifications.  Based upon these directives, 

Musson proceeded in accordance with the plans and 

specifications. 

Not only were no deviations or non-compliance with 

specifications noted at any time on this contract, both the 

Wisconsin DOT project engineer (Schanhofer) and project 

manager (Buchholz) expressly confirm that Musson complied 

with the plans and specifications including DOT standard 

specifications for drainage during construction:  

Q:   In the Ohio Street reconstruction project, is it your 
 opinion that Musson Brothers  met the DOT standard 
 specifications? 

A: Yes. 

Q: And in your opinion did Musson Brothers meet or comply 
 with the DOT standard specifications for drainage 
 during construction that was shown to you? 
A: Yes.  
 

(R60: R-App. 00129 at 92.) 
 

 Mr. Schanhofer was project engineer on the Ohio Street 
reconstruction project.  He states: 
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Q: Mr. Buchholz testified that all you can do is 
 maintain temporary drainage to the best of your 
 ability. 
A: Correct. 
Q: Is that what you agree with? 
A: Yes. 
Q: And that was done in this case? 
A: Yes.  

(R60: R-App. 00132 at 78). 

Had Musson’s actions failed to conform to government 

specifications, there would be a record to demonstrate 

this. The Standard Specifications for Highway and Structure 

Construction provides procedural directives for addressing 

nonconforming work (R60: R-App. 00127).  Section 105.3.2 

addresses Nonconforming work: 

105.3.2.1 Engineer-Accepted Nonconforming Work 
(1) If the work does not conform to the 

contract, the engineer will determine the 
circumstances under which that nonconforming 
work may be accepted and allowed to remain in 
place.  The engineer will document the basis of 
acceptance and may execute a contract change 
order to adjust the contract unit prices for 
the nonconforming work.  If the contract does 
not specify a price adjustment, the engineer 
will adjust the price. 

 
105.3.2.2 Unacceptable Work 
(1) The engineer will issue a written order to 

remove and replace or otherwise correct 
nonconforming work that the engineer deems 
unacceptable, as defined in 101.3.  If the 
contractor does not comply with the engineer’s 
written order, the engineer may effect a remedy 
and deduct the cost from payments due to 
contractor. 

 
105.3.2.3 Unauthorized Work 
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(2) The department may elect to not measure or 
pay for unauthorized work.  The engineer may 
issue a written directive to remove 
unauthorized work at no expense to the 
department. If the contractor does not comply 
with the engineer’s written directive, the 
engineer may remove unauthorized work and 
deduct the cost from payments due the 
contractor. 

 
(Id.) 

 
By contract, any work done by a contractor that is 

deemed to be nonconforming, unacceptable, or unauthorized 

is to be accompanied by a written order from the 

supervising authority. If no such order is issued, it 

follows that the work done by the contractor is accepted by 

the authoritative body.  

 In this matter, there was no issuance of a written 

order of any sort to Musson. There can be no dispute that 

Musson was in full compliance with the orders set forth by 

the governmental body. Musson acted in full compliance with 

the provided specifications at all times. Musson did not 

deviate from these specifications in any manner whatsoever 

throughout the Ohio Street reconstruction project.  As 

such, Musson meets the three-prong test set forth in Estate 

of Lyons and must be afforded governmental immunity in this 

matter.  
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 Despite a wealth of evidence to the contrary, Showers’ 

continues to argue that the DOT and City of Oshkosh did not 

approve of Musson’s discretionary decisions and that 

Musson’s actions somehow did not conform to the DOT and 

City of Oshkosh’s specifications for the construction 

project.  Such a position actively ignores the undisputed 

facts and is wholly without merit. This is evidenced by the 

extent to which Showers argues the point but fails to cite 

the record to demonstrate as much. The evidence on this 

point is irrefutable and, therefore, has not been refuted 

by Showers. WDOT was responsible for and did oversee “every 

single aspect” of construction. The project proceeded 

through the wet months of April and May. The project 

proceeded through a major 25 year storm on June 8th. The 

City specified a new pumping plan which was implemented on 

June 12th. This plan, like the rest of the City’s drainage, 

was insufficient to prevent the natural disaster which 

occurred.  

 Showers’ position requests the Court to ignore several 

well established cases directly dealing with this subject 

matter.   In this respect, our case is directly on point 

with Bronfeld v. Pember Companies, Inc., 792 N.W.2d 222 

(2010). In that case, the court found no evidence that  
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Pember failed to comply with the barricade and sign 

specifications in the project manual and traffic control 

plan.  The court stated as follows: 

 “While the Bronfelds insinuate that Pember should 
have done something different from what the 
specifications required, they have not presented 
any evidence that Pember did not comply. Because 
the undisputed evidence demonstrates that Pember 
complied with the specifications, Pember has 
satisfied the second prong of the Lyons test.”  
Bronfeld, 792 N.W. 2d @ 227. 

 
Additionally, the courts have applied the three-part 

test established in Lyons in other cases to recognize 

immunity and protect professional contractors under these 

circumstances. In Jankee v. Clark County, 222 Wis.2d 151, 

585 N.W.2d 913 overruled on other grounds (Ct. App. 1998), 

the Court of Appeals affirmed the decision of the trial 

court in holding that the three-part test was met and that 

the contractor was, therefore, entitled to immunity.   

 In Jankee, plaintiff sustained injuries when he fell 

while attempting to escape through a window on the third 

floor of the Clark County Health Care Center (CCHCC) where 

he was voluntarily confined. Jankee was involuntarily 

committed to CCHCC in a Chapter 51 proceeding on the ground 

that he was a danger to himself and others.  
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 CCHCC is a nursing home and psychiatric hospital.  In 

the early 1980s it began a major renovation of its building 

and hired the firm Hammel, Green and Abrahamson, Inc. (HGA) 

as the architect for the project.  Based on the programming 

desires of CCHCC, the discussions with CCHCC personnel, and 

various state and federal requirements, HGA drafted the 

performance specifications for the project. HGA and the 

county entered into a contract with J.P. Cullen and Sons, 

Inc. as general contractor for the project, and Cullen 

entered into a subcontract with MILCO for the windows. As 

part of the bidding process, MILCO submitted shop drawings 

of its proposed products to Cullen, which submitted them to 

HGA for review and approval. HGA approved MILCO’s drawings 

as meeting the specifications.   

 Jankee asserted claims of negligence in the design and 

construction of the windows against MILCO for failure to 

design and manufacture a reasonably safe product and 

failure to warn of the defective and dangerous condition of 

the window for use in a locked psychiatric ward. The 

defendants moved for summary judgment. The trial court 

granted the motions, dismissing all claims against all 

defendants. The court concluded that HGA, Cullen and MILCO 

were all entitled to immunity as government contractors  
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under Lyons because the County had approved reasonably 

precise specifications regarding the windows; the windows 

met those specifications, which included the change order 

approved by the County; and there was no danger in the use 

of the windows that was known by any contractor but unknown 

to the County which the contractor did not disclose.   

 In finding that the contractors were immune from 

liability, the Court applied the three-part test. As to the 

first element, the Court held that the governmental unit 

must do more than simply accept, without any substantive 

review or evaluation, the contractors exercise of 

discretion in meeting a given performance standard. The 

purpose of the first element is to make sure that the 

governmental unit has actually exercised its discretion by 

reflecting on the design feature or performance standard at 

issue. In this case, CCHCC personnel selected the features 

of the windows.  The specifications approved by the County 

described a very particular type of window and the County 

approved the features.  

 As to the second element, the windows provided were 

precisely the MILCO W-21T windows specified.   
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 As to the third element, there was no evidence that 

any of the contractors were aware of any danger that the 

County was not aware of with respect to the windows.   

 Further, the Lyons test was recently applied in the 

Estate of Brown v. Mathy Construction, 313 Wis.2d 497, 756 

N.W.2d 417 (Ct. App. 2008). On June 22, 2002, Joanna Brown 

was driving on a highway under construction as part of a 

DOT project when her car struck an exposed bridge abutment 

and caught fire.  Joanna and her nine-year-old daughter, 

Dallas, were fatally injured. 

 Mathy was DOT’s prime contractor for the project. The 

bridge abutment that Joanna’s car struck was exposed due to 

construction. As part of the project, workers removed 

bridge guardrails that provided some protection to bridge 

users, and after further roadwork, replaced them with new 

guardrails, referred to as “energy absorbing terminals” 

(EATs). DOT had decided to keep the road open during 

construction, but specified required safety measures while 

the work was in progress, including signs and drums. DOT 

also specified that the construction work was to begin on 

April 15, 2002 and be completed in 60 working days.   

 Workers completed the removal of old guardrails 

throughout the project site by April 25, 2002. On May 29,  
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2002, workers began installing the EATs, and this process 

continued along the project area through June. The three-

mile stretch of STH 131, where the accident occurred was 

one of the last project areas where the EATs were 

installed. As of June 22, the date of the accident, EATs 

had not yet been installed there. The entire project was 

completed by early June, within the 60 days allotted by 

DOT.   

 The Estate claimed that Mathy was not entitled to 

governmental immunity because the Lyons test for contractor 

immunity had not been met. The court disagreed.   

 The court noted that under Lyons, governmental 

immunity extends to private parties who act under 

directives from state agencies. An independent professional 

contractor who follows official directives is an “agent” 

for purposes of Wis. Stat. §893.80(4) or is entitled to 

common law immunity when trhe three-prong Lyons test has 

been satisfied.  

  The Estate argued that Mathy did not meet the first 

prong for governmental immunity because the State did not 

provide Mathy with reasonably precise specifications for 

when to install the EATs. The State argued that Mathy would 

only be entitled to immunity if DOT had specifically  
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instructed Mathy not to install the EATs for a specific 

amount of time after it was feasible to do so. The estate 

asserts the only time requirement was that Mathy install 

the EATs within the 60 day period for the entire project.   

 The Court held that the Estates’ specifications 

argument missed the mark. The question was not whether DOT 

did or did not specify the amount of time the abutment was 

to be unprotected by a guardrail. This formulation of the 

issue ignores safety precautions that were specified.  It 

makes no sense to isolate the 60-day timing specification 

for the overall safety requirements. The question was not 

what other safety precautions might have been taken, but 

whether safety requirements provided by the DOT were 

“reasonably precise specifications.” The undisputed 

evidence demonstrated that they were. DOT’s plans for the 

project, for example, provided several pages of required 

safety measures during construction, including official 

road signs, drums placed at 50-foot intervals, delineator 

posts, and pavement markings. DOT also provided a diagram 

showing placement of the traffic control measures to be 

used for lane closure, such as signs and flaggers, and 

diagrams specifying the pavement markings that should be 

made.   
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 As to the second prong, the Estate did not argue that 

Mathy failed to follow any of the safety precautions 

specifications.   

 As to the third prong, the Estate did not argue that 

Mathy knew about something that DOT did not. A review of 

the record revealed nothing suggesting that there were 

dangers known to Mathy, but not to DOT.   

 Because the undisputed facts showed that (1) DOT 

provided Mathy with reasonably precise specifications as to 

how to carry out the road construction project; (2) Mathy’s 

work conformed to DOT’s project specifications; and (3) DOT 

was aware of the dangers that the exposed bridge abutment 

may have presented, the Court held that Mathy was entitled 

to governmental contractor immunity.   

 Our case is directly analogous to the cases in which 

the courts have granted immunity to an independent 

professional contractor. Musson meets the three-prong test.   

 As to the first prong, the State of Wisconsin DOT 

provided Musson with reasonably precise specifications for 

how to carry out the project.  Indeed, the State spent 

considerable time developing and preparing very detailed 

plans and specifications for this project, including 

special provisions and all performance standards (State  
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DOT).  Musson was not retained to do any design or 

engineering work and performed no design or engineering 

work.  Musson simply implemented the plans and 

specifications prepared by the State of Wisconsin DOT.  

While Showers would have the Court believe that the 

construction project was completed with little to no 

guidance from the government, the Affidavit of Mark P. 

Cornelius reveals that the DOT provided Musson with 

hundreds of pages of plans and specifications for the 

project (R37).  The DOT provided Musson with reasonably 

precise plans and specifications to which Musson fully 

complied.  As evidenced through well established Wisconsin 

law, the discretion afforded to Musson as an agent of the 

government falls under the protections of immunity because 

any discretionary actions were taken in full accordance 

with the controlling reasonably precise specifications 

developed by the DOT and City of Oshkosh. 

 As to the second prong, Musson’s work conformed to the 

DOT’s project plans and specifications and directives. At 

no time during the course of the project did Musson deviate 

from the plans, specifications, and directives of the State 

of Wisconsin DOT. The WDOT engineer and project manager 

confirm that Musson complied with WDOT plans and  
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specifications, including specifications for the poorly 

drainage. Had Musson deviated from WDOT plans and 

specifications, a written warning or advisement would have 

been generated requiring that such deviation be corrected 

within a specified time period. No written warnings or 

directives were issued concerning any deviation material to 

this case.  In fact, the DOT had inspectors and engineers 

on site at all times to ensure compliance by Musson with 

the Wisconsin DOT plans and specifications. All work was 

performed pursuant to the directives of those inspectors 

and engineers who approved all work performed by Musson as 

to each and every aspect of the project. This is not in 

dispute despite Showers’ assertions to the contrary.  

 As to the third prong, Musson’s compliance with the 

elements contained within the third prong of the Lyons test 

has been conceded by Showers and, therefore, is not at 

issue.  

Accordingly, Musson meets the three-part test established 

by the Court in the Estate of Lyons, wholly justifying both 

the Circuit Court and the Court of Appeals’ Orders granting 

summary judgment.   
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B. MUSSON DID NOT HAVE A MINISTERIAL DUTY THROUGH  
CONTRACT OR LEGAL EXCEPTION TO MAINTAIN PROPER 

DRAINAGE. 
  

In the summer of 2008, Musson was implementing 

reasonably precise plans and specifications for 

construction developed by the DOT. Implementation of such 

plans and specifications is discretionary. “The design, 

approval and construction of a sewer system is a 

discretionary act, entitling a municipality to immunity 

from any claim that challenges the design and construction 

of the sewer system.” Caraher at ¶ 12 (emphasis added).  

Accordingly, Musson is afforded immunity.  

A contractor is an agent for the government for 

purposes of governmental immunity for discretionary acts. 

Bronfeld v. Pemper Companies, Inc., 2010 WI App 150, 330 

Wis. 2d 123, 792 N.W.2d 222, review denied, 2011 WI 15, 331 

Wis.2d 47, 794 N.W.2d 900. Whether the governmental body 

(or contractor) failed to properly execute a ministerial 

duty is a question of law, not a question of fact. Caraher 

v. City of Menomonee, 256 Wis.2d 605, 649 N.W.2d 344 (Ct. 

App. 2002).  

As the Caraher court further explained:  

 A discretionary act is one that “involves the 

exercise of discretion of judgment in determining  
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 the policy to be carried out or the rule to be 

followed [and] the exercise of discretion and 

judgment in the application of a rule to specific 

facts. Spencer v. County of Brown, 215 WIs.2d 

641, 648, 573 N.W.2d 222 (Ct. App. 1997)(citation 

omitted). In contrast, a ministerial act is one 

that is “absolute, certain and imperative, 

involving merely the performance of a specific 

task when the law imposes, prescribes and defines 

the time, mode and occasion for its performance 

with such certainty that nothing remains for 

judgment or discretion. Lister v. Board of 

Regents, 72 Wis.2d 282, 301, 240 N.W.2d 610 

(1976). Caraher v. City of Menomonee, 256, Wis.2d 

605, 649 N.W.2d 344 (Ct. App. 2002).  

1. No Ministerial Duty Existed Pursuant to Contract 
or Otherwise. 

 
 Appellants argue that Musson should not be afforded 

governmental immunity because the maintenance of a sewer 

system is a ministerial duty rather than a discretionary 

one. The shortcomings of Showers’ position are glaring. 

Musson was not hired to maintain an existing sewer system 

but was in the process of building a new one pursuant to  
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the governments’ design.  Showers must acknowledge that a 

discretionary (rather than ministerial) duty applies to the 

designing, planning and implementation of a sewer system.  

 The design and construction of a sewer system are 

discretionary acts. Caraher v. City of Menomonee, 256 

Wis.2d 605, 649 N.W.2d 344 (Ct. App. 2002). Even if the 

system is designed in a negligent fashion (i.e. 

inadequate), this is deemed a political choice and the 

government is entitled to immunity.  

 In our case, Musson was in the process of implementing 

the governmental design by removing old storm sewers (with 

a capacity to handle no more than a 2-5 year event) and 

replacing them with new storm sewers (with a capacity to 

handle no more than a 10 year event). The design and 

specifications did not include any plans to maintain the 

existing system. This was a decision made by WDOT.  

 Showers’ argument is one involving the capacity of the 

system. It is not disputed that a 75 year rain event 

occurred on June 12th. There was insufficient capacity to 

drain flood water from a 75 year event. The capacity of the 

system is not actionable as negligence. Allstate Ins. v. 

Metropolitan Comm., 80 Wis. 2d 10, 16, 258 N.W. 2d 148 

(1977). The argument advanced here by Showers seeks to use 
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hindsight to second guess a legislative decision regarding 

the capacity of the system in the City of Oshkosh. 

 “The design, approval and construction of a sewer 

system is a discretionary act, entitling a municipality to 

immunity from any claim that challenges the design and 

construction of the sewer system.” Caraher at ¶12. 

   The level of flood protection and the frequency and 

cost of replacing and upgrading that protection are indeed 

legislative decisions subject to immunity. This legal 

principle has a dual application in our case. First, the 

City of Oshkosh made original decisions concerning the 

nature, type and amount of flood protection to provide. It 

then made decisions regarding the frequency and cost of 

upgrading that protection. The City opted for relatively 

minimal protection (2-5 year capacity) with infrequent 

upgrades. Similarly, the WDOT and City approved a 

construction plan without providing for increased flood 

protection of any kind. The project was designed to proceed 

with existing storm sewers disconnected and no drainage 

system beyond “temporary drainage” needed to allow the work 

to proceed. 

 Both Musson and the WDOT have confirmed that temporary 

drainage was accomplished with pumps and hoses. The old  
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storm sewer had been bulk-headed because it was below river 

level (and would otherwise have simply flooded the 

worksite). With bypass pumping, the work proceeded through 

the months of April, May and into June. In other words, 

Musson temporarily drained the site as required to allow 

construction to proceed as it did. The contract did not 

require Musson to do more. Even so, Musson pumped flood 

water on June 8th, and again on June 12th as specified in the 

City’s contingency plan. This pumping proved to be even 

more effective at draining the storm water than the 

existing storm sewers in the adjacent basins. It is 

undisputed that those basins flooded over into the 

construction site and, along with water from the storm, 

created a situation where there was simply no place for the 

water to go.  

 Showers has provided no authority to establish any 

legal duty on Musson’s part to prevent damage from a 75 

year storm. The WDOT contract did not establish such a 

duty. The law does not establish such a duty. This would 

impose upon Musson the duty to provide flood protection 

many times greater than the City has decided to provide for 

itself. 
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 Showers’ criticisms of Musson, while unfounded, are 

not material to the existence of a legal duty from which 

liability may arise, nor the protections afforded a 

government contractor where such a legal duty exists. 

2. No Ministerial Duty Existed Pursuant to Legal 
 Exception. 
 
 Showers contends that “everyone was well aware of the 

potential for more rain” and that this knowledge created a 

known danger, exempting Musson from immunity. 

 The known danger exception may be used in 

circumstances which are so dangerous that a duty becomes 

“so clear and absolute” so as to become ministerial. Cords 

v. Anderson, 80 Wis.2d 525, 542, 259 N.W.2d 672 (1977).  

For illustrative purposes on what might create a known 

danger of this magnitude, in Cords, a park manager was 

found to have a duty to erect a warning sign for a walking 

path which lead to a 90 foot cliff drop-off into a gorge 

hidden from the public, but known to the manager.  The 

facts contained within Cords illustrate exactly why this 

exception has “rarely been asserted successfully” Kierstyn 

v. Racine Unified School Dist. 228 Wis.2d 81, 95, 596 

N.W.2d 417 (1999). 
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 The known danger exception only applies when the 

danger is “compelling and known to the office and is of 

such force that the public officer has no discretion not to 

act.” Cords at 96. The known danger exception will not 

apply when the probability of the danger is not of a degree 

as to deprive the officer of discretion. Id. 

 On June 12, 2008, the City of Oshkosh was hit by a 75 

year rain event.  This type of natural disaster can only be 

expected to happen once in a 75 year period.  A storm of 

such magnitude has a miniscule chance of occurring. In 

short, a mere possibility of danger, as seen in this 

matter, does not rise to the level of creating a danger of 

such force as to remove all discretion from the officer.  

Accordingly, the known danger exception to liability does 

not apply. 

 C. REQUEST FOR ALTERNATIVE RELIEF 

 In the alternative, Respondents and Cross-Appellants 

respectfully ask that the decision in this matter be 

applied equally to Musson and the City of Oshkosh or 

remanded to the Court of Appeals for decision on Musson’s 

cross appeal.   
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CONCLUSION 
 
 This is a matter in which the application of the law 

and the application of common sense necessarily reveal the 

same outcome. Musson acted in compliance with the 

specifications for construction developed by the Wisconsin 

DOT and at all times was subject to the control and 

directives of the DOT. On June 8th, 2008 the City of Oshkosh 

was subjected to a 25 year rainstorm and Musson was able to 

adequately drain the construction site despite only being 

obligated to provide drainage for a 2-5 year rain event.  

On June 12th, 2008 a natural disaster struck Oshkosh in the 

form of a 75 year rain event. Despite adopting and adhering 

to a contingency drainage plan prior to the June 12th storm, 

the construction site, much like the City of Oshkosh, was 

simply overwhelmed by water and ended up flooding. There is 

no evidence that Musson, or anybody, could have done 

anything to prevent this natural disaster. There is also no 

evidence that Musson failed in any way to uphold its 

obligations as an agent of the government on the 

construction project.  Common sense and Wisconsin law are 

in unwavering agreement that Musson did nothing to cause 

Showers’ damages, and acted wholly within the scope of its 

duty as a contractor for the government.  Accordingly, 
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Musson Bros., Inc. respectfully requests that this Court 

affirm Summary Judgment in this matter. 

Dated this 2nd day of January, 2012. 

    McCANNA, DUDAS & KEWLEY, S.C. 
    Attorneys for Defendant-Respondent,  
    Cross-Appellant   
 
 
    BY:________________________________ 
        
    DAVID G. DUDAS  
    State Bar No. 1018987 
  
    JOSEPH P. PUTZSTUCK 
    State Bar No. 1076049 
 
    47 Park Place, Suite 700 
    Appleton, WI  54912-1857 
    Phone:  (920) 734-2825 
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V. CERTIFICATION OF LENGTH AND FORM 

 I hereby certify that this brief conforms to the rules 

contained in §809.19(8)(b)and(c) for a brief with a 

monospaced font, 10 characters per inch; double-spaced; 1.5 

inch margin on the left side and a one-inch margin on all 

other sides. The length of this brief is 48 pages. 

 Dated this 2nd day of January, 2012. 

    McCANNA, DUDAS & KEWLEY, S.C. 
    Attorneys for Defendant-Respondent,  
    Cross-Appellant   
 
 
    BY:________________________________ 
        
    DAVID G. DUDAS  
    State Bar No. 1018987 
  
    JOSEPH P. PUTZSTUCK 
    State Bar No. 1076049 
 
    47 Park Place, Suite 700 
    Appleton, WI  54912-1857 
    Phone:  (920) 734-2825 
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Appellant which complies with the requirements of 
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brief filed as of this date.  

 A copy of this certification has been filed with the 
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 Dated this 2nd day of January, 2012. 

    McCANNA, DUDAS & KEWLEY, S.C. 
    Attorneys for Defendant-Respondent,  
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    BY:________________________________ 
        
    DAVID G. DUDAS  
    State Bar No. 1018987 
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ARGUMENT 

 

 This is a Reply Brief in response to both the City of Oshkosh’s (the 

“City”) and Musson Bros., Inc.’s (“Musson”) Response Briefs.  After 

reviewing both Defendants’ briefs, it is abundantly clear that each believes 

Musson was not negligent in any way regarding the construction project.  

Musson in particular spends a significant portion of their brief arguing their 

actions were not negligent, conformed to the contract, and the flooding on 

Showers’ property was essentially inevitable.  However, both fail to 

recognize the issue is not yet about Musson’s level of negligence.  The 

issue is whether the Supreme Court should follow the Court of Appeal’s 

decision to expand immunity to contractors who are delegated the authority 

to exercise discretion as to the “how” of construction, without substantive 

review, analysis or approval by the government, which is contrary to 

established precedent. 

 In addition to mischaracterizing the reason we are here, Musson 

utterly fails to properly address the contractor immunity analysis adopted 

by the Court of Appeals in Estate of Lyons v. CNA Insurance Companies, 

207 Wis. 2d 446, 558 N.W.2d 658 (Ct. App. 1996).  Musson does not cite a 

single contract specification or argue why the specifications at issue are 
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reasonably precise.  It is telling that Musson, not once, takes a position on 

the “means and methods” language of the contract, choosing instead to 

focus on the severity of the storm.  While the storm was a factor 

contributing to the flooding on Showers’ property, it does not pertain to this 

Court’s immunity analysis.  Musson has taken this smoke and mirrors 

approach in both the Circuit Court and Court of Appeals, effectively 

distracting both from the real issues, Musson’s unfettered discretion and 

contractor immunity.   

Musson and the City also attempt to confuse Showers’ argument by 

arguing that Showers is using hindsight analysis, demanding perfection as it 

pertains to drainage, while criticizing Musson’s decisions throughout the 

project.  However, the crux of Showers’ argument is that the DOT 

specifications are not reasonably precise, and if there were, there is no 

evidence that Musson’s actions conformed to them.  Showers concedes 

there has been  criticism of Musson’s decisions, as it must, but for the 

purposes of this appeal and contractor immunity, Showers criticisms are not 

aimed of the substance of the decisions (though Showers believes they 

were negligent), but that Musson, not the DOT or City, made the decisions.   
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Musson admits in their own brief to this Court that “decisions 

concerning the use of pumps and hoses to maintain temporary drainage is 

discretionary in nature”.  (Musson’s Brief, p. 17).   Musson made these 

decisions.  While both defendants argue that these decisions were approved, 

they do not, and cannot cite a single reference to the record where the DOT 

performed a meaningful analysis of Musson’s decisions, or gave explicit or 

implicit approval, because it simply does not exist.  Both Defendants 

completely ignore Showers argument that DOT oversight alone does not 

rise to the level of acceptance necessary to create a reasonably precise 

specification.  Contractor immunity simply cannot apply to Musson under 

these circumstances. 

I.   DEFENDANTS FAIL TO SHOW REASONABLY PRECISE 

SPECIFICATIONS OR APPROVAL OF DECISIONS THAT 

WOULD SATISFY THE FIRST PRONG OF LYONS. 
 

 A.  The Contract Specifications Are Not Reasonably Precise. 

 

 As Showers argued in its initial brief, the Contract states that the 

contractor is “solely responsible for the means, methods, and techniques of 

construction.” (R. 52.)  This particular provision cannot possibly be 

interpreted as reasonably precise.   Perhaps as a result of this provision 

being so very discretionary in nature, neither the City nor Musson address 
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this it in their argument.  When read it full, it is clear that the Contract is 

designed to shift liability to the contractor, only when and if the contractor 

itself makes a negligent means and methods decision: 

“… The contractor is solely responsible for the means, methods, 

techniques, sequences and procedures of construction.  The contractor is 

not responsible for the negligence of others in the design or specification 

of specific means, methods, techniques, sequences or procedures of 

construction described in and expressly required by the contract.” (R. 

52.)  

 

 Nowhere in the remaining provisions of the Contract is there any 

description or requirement that Musson use pumps and hoses as a means of 

providing adequate drainage.  Nowhere in the written Contract is there a 

requirement or description that Musson must proceed with the tear up on a 

block-by-block basis.
1
   Musson made the decision to tear up the entire road 

bed and disconnect the storm sewer, upsetting the City in the process.  

Musson made the decision to use only a few (if any) pumps, a decision not 

even made until the day before the first storm event, where they were 

asking the DOT where in the contract it said they have to pump.
2
 

  

                                                           
1
 Showers maintains that the pre-construction agreement created a reasonably precise 

specification that was not complied with.  However, if the Court finds the agreement was 

not reasonably precise, Musson’s decision to not proceed block-by-block certainly falls 

under a means and methods decision. 
2
 The DOT pointed out the drainage requirements of the Contract.  Perhaps Musson was 

confused since the contract does not specify the manner in which they were to satisfy 

these specfifications. 
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Musson takes the disingenuous position that § 105.5.2 (requiring 

adequate drainage) it is only applicable to operations between multiple 

contractors, i.e., the maintenance of “adequate” drainage only applies to 

subcontractors performing at Musson’s direction, but not Musson 

themselves.   It makes little sense and poor public policy to require a higher 

level of care and drainage from a subcontractor, who by nature takes 

direction from the general contractor, while relieving a general contractor 

of this duty simply because they chose not to “sub out” any of the work.  

 Still, the City states that Musson’s use of pumps and hoses is an 

industry accepted standard.  While this may be true, this is again a 

negligence argument.  The City cannot state where the Contract states 

Musson shall or may use pumps and hoses.  Musson was not provided with 

any direction regarding the manner in which to maintain drainage, and was 

responsible if their decision proved to be negligent.  Again, the 

specifications at issue only provided overall objectives, not obligating 

Musson to perform a certain way.  The Court of Appeals even believed the 

contract specifications, considered alone, was a persuasive argument.
3
  

                                                           
3
 The Court of Appeals found that immunity applied as Musson’s discretion under the 

contract was curtailed through the DOT oversight, not due to the contract terms 

themselves. 
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Showers Appraisals, LLC v. Musson Bros., Inc., 2012 WI App 80, ¶ 19, 

343 Wis. 2d 623, 819 N.W.2d 316, review granted.   

Outside of a single provision, Musson fails to address how the 

remaining contract provisions are reasonably precise, simply  maintaining 

that they “implemented a reasonably precise governmental directive”, citing 

Lyons but failing to cite which “reasonably precise directives” they were 

implementing. (Musson’s Brief, p. 25).  One would hope that Musson is not 

taking the position that the existence of a contract alone satisfies the 

reasonably precise prong of Lyons.  Musson goes on to assert that they 

were required to follow every specification (without citation), with 

government oversight on every phase of the project by the DOT.  Yet, 

Musson fails to advance a coherent argument on how the DOT oversight 

was anything more than rubber stamp approval, as Showers very clearly 

asserted in its initial brief.  Musson instead chose to focus on the negligence 

aspect of this case, which is not directly before this Court. 

 This Court must determine if the specifications at issue are 

reasonably precise.  This can be satisfied through the specifications 

themselves, or through a government entity’s meaningful analysis or review 

of the contractor’s discretionary decision.  Showers maintains that 
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specifications were not reasonably precise, and the Musson’s discretionary 

decisions were not approved.   If this Court agrees, the analysis is over and 

immunity does not apply.  However, if the Court disagrees, the analysis 

continues onto the second (compliance) prong of the Lyons test.  It is well 

within Showers’ right to take a position that, if the specifications are 

reasonably precise, they were not complied with.  This not a “circular” 

argument, as the evidence suggests that there were no pumps on cite, 

specifically anywhere near the Showers property, which Musson and DOT 

were aware had an issue with standing water.  The contract requires 

drainage on the entire site, and there are several material issues of fact as to 

whether this was satisfied, reasonably precise specifications or not. 

B. Neither the City nor Musson Can Cite the Record for 

Government Approval of Musson’s Discretionary 

Decisions. 
 

 Both Defendants’ assert that Musson was under the close 

supervision of the DOT during the course of the project.  However, there is 

not a single citation to the record regarding how this “close supervision” 

was anything more than a DOT official taking notes.  Both defendants 

completely ignore Showers’ argument that simple oversight alone does not 

constitute acceptance.  Accordingly, Showers’ argument should be accepted 
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as true.  See Raz v. Brown, 2003 WI 29, ¶ 25, 260 Wis. 2d 614, 660 

N.W.2d 647 (citation omitted) (“respondents on appeal cannot complain if 

propositions of appellants are taken as confessed when they do not 

undertake to refute them.”) 

 The City believes Showers failure to cite evidence that the DOT did 

not approve the design of Musson’s temporary drainage system defeats 

Showers position, however this is not Showers’ burden.  Lyons requires 

more than rubber stamp approval, this is not the same as an affirmative 

rejection of the contractor’s discretionary decisions. See Jankee v. Clark 

County, 222 Wis. 2d 151, 585 N.W.2d 913 (Ct. App. 1998); Oliver v. 

Oshkosh Truck Cor., 96 F.3d 992 (7
th

 Cir. 1996); Lewis v. Babcock Indus., 

Inc., 985 F.2d 83 (2
nd

 Cit. 1993).   The reasoning set forth in these cases 

establishes a strong public policy.  If a contractor is exercising its own 

discretion, it can still claim immunity by seeking and receiving government 

approval.  This is not to say that a contractor will always be liable if a 

government entity does not approve its decision, as the contractor could 

still defend a lawsuit on the basis that its decision was not negligent. 

 Musson provides only a single statement that the assignment of 

discretion does not remove the protections of immunity from the contract, 
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yet fails to cite any authority for such a determinative position. (Musson’s 

Brief p. 22.) As such, Musson’s position on assignment of discretion shall 

not be considered.  See State v. Lindell, 2001 WI 108, ¶ 23 n. 8, 238 Wis. 

2d 422, 617 N.W.2d 500 aff'd, 2001 WI 108, 245 Wis. 2d 689, 629 N.W.2d 

223. 

Musson next appears to address second prong of Lyons, arguing that 

it complied with the specifications developed by the DOT (failing to cite 

the “specific” directives it conformed to).  Besides simply stating “approval 

and oversight” on every aspect of the project, nowhere in its brief does 

Musson cite actual approval, a review, or analysis by the DOT of their 

decisions.  Ultimately, Musson glosses over the first prong of Lyons and 

argues that they complied with the contract, without first establishing, or 

even arguing, that the contract was reasonably precise. 

This Court need not look any further then the exchange between the 

City and DOT officials to resolve this issue of delegated discretion and 

acceptance.   In its initial brief, Showers cited the various confrontations 

between the City, DOT and Musson officials regarding the block-by-block 

“agreement.”   It is not disputed that the City was upset with Musson’s 

performance, even before the first storm.  Having already expressed 
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numerous concerns and hearing the subsequent rumors Musson was 

performing poorly, the City asked the DOT to shut Musson down.  

However, since the City’s concerns were regarding Musson’s 

“discretionary decisions”, the DOT refused to intervene, specifically citing 

the means and methods provision of the Contract.   

Significantly, the DOT did not refuse to intervene on the basis of its 

own review and acceptance of Musson’s decisions, since a review or 

analysis never took place.  There is nothing in the record to showing the 

oversight on the project was genuine in that the DOT or City performed a 

meaningful review or analysis of Musson’s discretionary decisions, nor 

should there be, as the contract made Musson the “sole source” of such 

decisions.   

II. THE CONTRACT DELEGATED DISCRETION, 

THEREFORE MUSSON’S DECISIONS CONFORMED TO 

THE CONTRACT. 

 

 Musson appears to cite Lyons, Estate of Brown v. Mathy 

Construction Co., 2008 WI App 114, 313 Wis. 2d 497, 765 N.W.2d 417, 

Bronfeld v. Pember Companies, Inc., 2010 WI App 150, 330 Wis. 2d 123, 

792 N.W.2d 222, and Jankee v. Clark County, 222 Wis. 2d 151, 585 

N.W.2d 913 (Ct. App. 1998) as authority that the circumstances here are 
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substantially similar to those cases in that the Contract is reasonably 

precise, and was conformed to.  Musson grossly misinterprets those 

decisions.   

As already discussed in Showers’ initial brief, Lyons involved a case 

where the DOT approved and revised the contractor’s plans.  207 Wis. 2d 

446, 459-460.  In Mathy the safety specifications were particularly detailed, 

and the DOT itself made the decision regarding lag time which contributed 

to the accident in that case.  2008 WI App 114, ¶¶ 8, 12.  In Bronfeld, the 

contractor was contractually required to submit its plan to the City 

Engineer, who reviewed and revised those plans before the contractor could 

implement them.  2010 WI App 150, ¶ 6.  Finally, in Jankee, the County 

reviewed and approved decisions regarding the type of windows and 

stoppers to be used for the project.  222 Wis. 2d 151, at 157-59.   The 

contractors simply implemented the County’s negligent decisions. Id., at 

171-72.  

 Musson’s believes that since the DOT designed the project, Musson 

is not liable for its implementation.  However, Showers position is not that 

the design was defective, but that Musson’s decisions in implementing the 

design were negligent.  The contract specifically delegated this decision 
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making authority to Musson, not subjecting it to government approval.  

Unlike Lyons, where the design itself was the cause of the accident, 

Showers has not taken the position that the design of the storm sewer 

system caused the flooding at issue.  Musson’s reliance on each of their 

cited cases as it relates to the conformity to reasonably precise 

specifications is misplaced. 

 Furthermore, if there were in fact reasonably precise specifications, 

the DOT could not intervene on “means and methods” issues that were not 

expressly identified in the contract, per their own admission.  (R. 52; ¶24.)  

It is undisputed that Musson’s decision to tear up and remove the entire 

storm sewer (and use/number of pumps), instead of proceeding block-by-

block was a discretionary decision that raised red flags with the City and 

DOT.  The Contract delegated this type of discretionary decision, so of 

course Musson’s decision to do so complied with the contract.   

III.  SHOWERS’ LYONS ANALYSIS IS NOT LEGALLY 

INCONSISTENT WITH ITS MINISTERIAL DUTY 

ANALYSIS. 

 

The City argues that Showers’ is making a legally inconsistent 

argument by taking the position that there was a ministerial duty to 

maintain drainage.  Again, this is untrue.  This alternative position is only 
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relevant if the court finds that the Lyons test has been satisfied.  If so, an 

exception to immunity must be shown.  While Showers maintains the 

contract specifications are not reasonably precise, should this Court believe 

they are, then this Court should also find that Musson was obligated, by law 

or contract, to maintain adequate drainage on the cite at all times.  

The City has argued that Showers’ position is that Musson did, or 

should have, the duty to prevent flooding. (City’s Brief, p. 16).  This is 

simply untrue.  Showers’ position has consistently been that Musson was 

required to maintain adequate drainage on cite at all times, and had the 

discretion in determining how to do so.  Had drainage been maintained to 

the same level of the 2-5 year storm system being replaced, the only expert 

on record states that the flooding would not have occurred.  Significantly, 

Showers’ property (per City mandate) was completely reliant on the storm 

sewer for drainage.  The system was disconnected, and no temporary 

drainage system was implemented in front of Showers’ property.  The 

flooding on Showers’ property was unique as compared to the rest of the 

city.  Showers’ basement rupturing was caused by the hydrostatic pressure 

of almost 118,000 gallons of water sitting in a “bathtub” for about 18 hours.  

Had Musson satisfied their drainage maintenance duty, hydrostatic pressure 
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would have been relieved sooner, and the basement rupturing would not 

have occurred.  Never once has Showers argued that Musson should have 

prevented flooding.  The City’s mischaracterization of Showers’ argument 

is an attempt to shift the Court’s focus on the devastating storm event, and 

not the contractual obligations Musson had as it related to drainage.   

The City has chosen to nit-pick at Shower’s phrasing in the Court of 

Appeals brief in another attempt to distract this Court from the real issues. 

Showers does not believe there was a ministerial duty to prevent flooding, 

but to maintain drainage.  In its initial brief, Showers did not contend there 

was a duty to “maintain proper drainage”, let alone did Showers “heavily 

rely” on the phrase.  Still, there are contractual obligations to maintain 

“adequate” and “normal” drainage, which can only mean maintaining the 

same level of drainage as the storm sewer being replaced, in this case, a 2-5 

year system.  (R. 52, ¶ 7, §§ 105.5.2(2)4.; 107.14(3)).  Again, had this been 

done, the only expert on record believes the flooding on Showers property 

would not have occurred 

CONCLUSION 

 Both the City and Musson spend significant portions of their briefs 

advancing negligence arguments that are entirely irrelevant for the purpose 
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of determining contractor immunity.   It remains undisputed that the 

contract delegated unfettered discretion, and that the DOT never once 

performed a meaningful review or analysis of Musson’s discretionary 

decisions.  For the reasons set forth above and in Showers’ initial brief, this 

Court should reverse the decisions of the Circuit Court of Winnebago 

County and Court of Appeals, and remand for trial on Showers’ claims for 

negligence.  
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INTRODUCTION 

  This case arises from the June 2008 floods in Oshkosh, 

Wisconsin.  Showers Appraisals, LLC v. Musson Bros., Inc., 2012 WI 

App 80, ¶1, 343 Wis. 2d 623, 819 N.W.2d 316.  Mark Showers and his 

businesses, Showers Appraisals, LLC, and Real Marketing, LLC 

(hereinafter referred to collectively as “Showers”), sued private 

contractor, Musson Bros., Inc. (“Musson”) and the City of Oshkosh 

for damages suffered in those floods.  Id.  Musson was working for 

the State of Wisconsin to replace the storm sewer in front of 

Showers’ building.  Id.  Musson claimed private contractor 

immunity under Estate of Lyons v. CNA Ins. Companies, 207 Wis. 2d 

446, 558 N.W.2d 658 (Ct. App. 1996) (“Lyons”) for any of his 

discretionary negligent acts.  Affirming the circuit court’s decision 

granting summary judgment, the Wisconsin Court of Appeals ruled 

that Musson, whose contract allows it to use whatever “means and 

methods” it thought appropriate, is immunized under Lyons so long 

as (1) the contract did not afford so much discretion that Musson 

was acting “as a free agent without direction from the government”; 

and (2) the Department of Transportation (“DOT”) was regularly on 

the site and keeping “a close eye” on Musson.  Id., ¶¶ 5, 17, 23; see 
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also Id., ¶ 32 (Reilly, J., dissenting) (noting that case expands Lyons to 

grant immunity for discretionary acts as to the means and methods 

of performing government contracts).   

The Wisconsin Association for Justice (“WAJ”) supports the 

position of Plaintiffs-Appellants-Petitioners that the majority erred 

in concluding that the discretionary acts of government contractors 

are entitled to immunity under Lyons.  The circuit court’s decision 

granting summary judgment should be reversed, and the case 

should be remanded for trial. 

ARGUMENT 

The Wisconsin Court of Appeals was wrong in this case 

because “keeping a close eye” on a private contractor does not 

constitute sufficient control over the work for purposes of the Lyons 

test.  Under Lyons, as harmonized with Kettner v. Wausau Ins. 

Companies, 191 Wis. 2d 723, 530 N.W.2d 399 (Ct. App. 1995), 

immunity will only arise when the government is deemed 

responsible for the negligent conduct of the private contractor by 

virtue of the government’s control or right to control such conduct.  

See Kettner, 191 Wis. 2d at 743 (concluding that the term “agent” as 

used in Wis. Stat. § 893.80 is limited exclusively to those agents who 
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act as government servants); see also Arsand v. City of Franklin, 83 

Wis. 2d 40, 46, 264 N.W.2d 579 (1978) (vicarious liability arises due 

to the master’s control or right of control over the servant).    

According to the Lyons court, an independent professional 

contractor who follows official directives is acting as an “agent” for 

purposes of Wis. Stat. § 893.80(4), or is entitled to common law 

immunity when: 

(1) the governmental authority approved reasonably 
precise specifications; 

(2) the contractor's actions conformed to those 
specifications; and 

(3) the contractor warned the supervising governmental 
authority about the possible dangers associated with 
those specifications that were known to the contractor 
but not to the governmental officials. 

 
Id. at 457-58.  The above Lyons test was established as a matter of 

public policy to “ensure that state and municipal government, and 

the public at large, is able to make the best use of professional design 

assistance, but that professional contractors are not unfairly 

burdened by lawsuits when they follow governmental directives.”  

Id. at 458.    

The Lyons court properly ruled that a private contractor must 

qualify as an “agent” for purpose of immunity Wis. Stat. § 893.80(4).  
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See Lyons, 207 Wis. 2d at 453-54 (focusing inquiry on whether 

engineer was acting as an “agent” of governmental authorities who 

had retained ultimate responsibility for the negligent aspects of the 

bridge design).  However, the Lyons court failed to expressly 

harmonize its ruling with Kettner, 191 Wis. 2d at 743, a prior decision 

holding that the term “agent” under Wis. Stat. § 893.80(3) is limited 

to those governmental “agents” who have a master-servant 

relationship with a government entity.  Consistent with Kettner, the 

Lyons court should have clarified that private contractor immunity 

requires a master-servant relationship with respect to the allegedly 

negligent conduct.  See Cook v. Cook, 208 Wis. 2d 166, 189–90, 560 

N.W.2d 246 (1997) (the court of appeals may not overrule, modify or 

withdraw language from its prior published decisions).   

Wisconsin Stat. § 893.80(3) limits the liability of “any 

volunteer fire company organized under ch. 213, political 

corporation, governmental subdivision or agency thereof and . . .  

their officers, officials, agents or employes for acts done in their 

official capacity or in the course of their agency or employment.” 

Kettner, 191 Wis. 2d at 732 (quoting Wis. § 893.80(3)).  Such provision 

not only limits the liability of the government, but extends 
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protection to its agents as well.  Id. at 732-33.   Noting that the term 

“agent” is not defined under Wis. Stat. § 893.80, the Kettner court 

concluded that the term could define either a servant or an 

independent contractor; accordingly, the meaning of “agent” as 

used in Wis. Stat. § 893.80 is ambiguous.  Id. at 734.  The Kettner 

court looked to extrinsic aids to determine the meaning intended by 

the legislature.  Id.  

Although municipalities were historically immune from tort 

liability in Wisconsin, this Court abolished the concept of 

governmental immunity in Holytz v. Milwaukee, 17 Wis. 2d 26, 36, 

115 N.W.2d 618, 623 (1962).  Id. (citing Holytz, 17 Wis. 2d at 36). 

Holytz not only exposed government entities to tort liability for their 

own conduct, but also permitted liability to be imputed to these 

entities under the theory of respondeat superior.  Id.  In response to 

Holytz, the legislature enacted what is now Wis. Stat. § 893.80, which 

adopted the language in Holytz and limited liability in suits against 

governmental subdivisions or “an officer, official, agent or employe” 

of the government.  Id.   

Holytz used the doctrine of respondeat superior to expose 

governmental subdivisions to liability for the conduct of their 
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“officers, agents and employees . . ..”  Id. (quoting Holytz, 17 Wis. 2d 

at 40).  However, the doctrine of respondeat superior does not apply 

to all agents, but only particular kinds of agents who are servants.  

Id.  Because the Holytz court stated that public bodies would be 

liable for the torts of their agents under the doctrine of respondeat 

superior, it was apparent to the Kettner court that the Holytz court 

used the word “agent” in the limited context of servants.  Id.  

Because the legislature based Wis. Stat. § 893.80, on Holytz, and in 

fact adopted the very language used in that decision, the Kettner 

court concluded that the term “agent,” as used in the statute, is 

limited exclusively to those agents who act as government servants.  

Id.  The reasoning in Kettner is sound and should not be overruled to 

“cloak every person or entity working on behalf of the government 

with the protection afforded by § 893.80, regardless of the extent and 

nature of the government’s relationship with the particular person 

or entity.”  Id. at 736.   

As explained by the Kettner court, blanket immunity to all 

private individuals who qualify as governmental agents would be 

an absurd result that was not intended by the legislature.  Id. at 736-

37.  For example, if a school district engaged a printing company to 
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print flyers for the school play and the company’s truck driver 

negligently injured an individual while delivering flyers to the 

school, Wis. Stat. § 893.80(3) would limit the printing company’s 

liability.  Id. at 737.   

Even a broad interpretation of Lyons does not go so far as to 

immunize absolutely all government agents.  However, the Lyons 

test is being broadly interpreted in this case to approach such an 

absurd result.  The problem arises because the Lyons test is being 

construed without regard the intention of the legislature with 

respect to construction of the term “agent.”   

An agent may be either a servant or an independent 

contractor, but the doctrine of respondeat superior applies only if 

the agent is also a servant.  Arsand, 83 Wis. 2d at 48.  The most 

important distinguishing characteristic between the two forms of 

agency is the degree to which the principal retains the right to 

control the details of the work.  Snider v. Northern States Power Co., 81 

Wis. 2d 224, 232, 260 N.W.2d 260, 263 (1977).  Although multiple 

factors may be considered in determining whether a master-servant 

relationship exists, “[t]he right to control is the dominant test in 

determining whether an individual is a servant.”  Pamperin v. Trinity 
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Mem.'l Hosp., 144 Wis. 2d 188, 199, 423 N.W.2d 848 (1988).   If the 

employer of an independent contractor retains control over the 

operative detail of doing any part of the work, the employer is 

vicariously liable for the negligence of the independent contractor 

under the rules of agency dealing with the relationship between 

master and servant.  Restatement (Second) of Torts § 414, Comment 

a, at 387 (1965).  Properly construed, the Lyons test assures that the 

government retained sufficient control over the operative detail of 

the part of the work that was allegedly negligent.  Under such 

circumstances, the private contractor qualifies as both an “agent” 

and a “servant” for purposes of immunity under Wis. Stat. § 893.80. 

   Under a proper reading of Lyons, governmental immunity 

for private contractors will not apply unless the negligent act of the 

private contractor was controlled by the governmental authority in 

the exercise of its governmental discretionary authority.  In other 

words, a private individual is not immunized as an “agent” under 

Lyons unless he is also a “servant” with respect to the operative 

detail of the work.  See Restatement (Second) of Torts § 414, 

Comment a, at 387 (1965).  A person who acts at his or her own 

discretion is not a “servant,” even if such work was supervised by 
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the government.  See Snider, 81 Wis. 2d at 232).  In Lyons, the 

government directly controlled the negligent bridge design; 

accordingly, the engineer would qualify as a “servant” for purposes 

of the challenged conduct, and Kettner can be harmonized with 

Lyons. 

The Lyons case arises from a fatal accident that occurred due 

to visibility problems relating to a bridge design approved by the 

DOT.  Id. at 448.  The bridge had been designed with a low vertical 

curve that did not conform to safety standards.  Id.  As a result, the 

distance at which drivers passing over the bridge could first see the 

stop sign was limited.  Id.  The decision to construct the bridge with 

the unsafe vertical curve was made by the DOT.  Id.  The DOT 

approved the short and high design as an exercise of governmental 

discretion because it had determined that this would save 

excavation and highway reconstruction costs, and would also 

provide drivers from the opposite direction with greater visibility.  

Id.  Because the DOT had specifically and expressly directed the 

private contractor to implement negligent short and high design 

decision, which was made in the exercise of governmental 
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discretion, the private contractor claimed entitlement to the same 

governmental immunity as the DOT.  Id.   

The Wisconsin Court of Appeals ruled in Lyons that a private 

contractor following official government directives may be an 

"agent" for purposes of Wis. Stat. § 893.80(4), i.e., for purposes of 

governmental immunity.  207 Wis. 2d at 457.  However, the Lyons 

court refused to cloak all independent governmental contractors 

with blanket immunity.  Id. at 455.   

 In its analysis, the Lyons court recognized that the purpose of 

discretionary immunity is to insulate legislative policy decisions 

from judicial examination.  Id. at 453-54.  The court ruled that this 

purpose supports extending such immunity to private contractors 

who act at the direction of governmental authorities.   Id.   This 

public policy consideration would not apply when the private 

contractor uses its own discretion, and the negligent conduct does 

not implicate any legislative policy decision. 

Under Lyons, when a governmental authority makes a 

negligent discretionary decision and provides “reasonably precise” 

specifications to a private contractor to carry out or implement such 

decision, the private contractor is immunized for the governmental 
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authority's negligent choice.  Consistent with the meaning of 

“agent” as construed in Kettner, specifications are “reasonably 

precise” when they dictate and control the operative detail of the 

part of the work that was allegedly negligent.  In other words, the 

term “reasonably precise” cannot be considered in a vacuum apart 

from the allegedly negligent act. 

The first step in Lyons analysis requires the defendant to 

identity the action or inaction upon which liability is premised and 

for which the defendant seeks immunity.  As with other situations 

dealing with governmental immunity, it must be assumed that such 

conduct was negligent.  See Lodl v. Progressive N. Ins. Co., 2002 WI 71, 

¶17, 253 Wis. 2d 323, 646 N.W.2d 314 (defense of discretionary act 

immunity for public officers and employees assumes negligence and 

focuses on whether the action or inaction upon which liability is 

premised is entitled to immunity).   

Once these steps are accomplished, the next step is to analyze 

the role of the governmental authority in regard to directing and 

controlling the action or inaction of the private contractor upon 

which liability is premised.  If the private contractor’s conduct, 

which is assumed to be negligent, was specifically or expressly 
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directly controlled by the governmental authority in the exercise of 

its governmental discretion, the three-prong Lyons test comes into 

play.   

The “reasonably precise” requirement under Lyons addresses 

whether the specific directive of the governmental authority was 

“reasonably precise” so that that the conduct of the private 

contractor was, in essence, the decision of the controlling 

governmental authority.  Any specifications or directives of the 

governmental authority that have no bearing on the conduct upon 

which liability is premised are immaterial.  This is true even if the 

governmental authority provides hundreds of pages of precise 

directives.  The only directives and specifications material to the 

Lyons test are those specific directives and specifications that relate 

to the challenged conduct.   

As a matter of law, there will be no immunity under Lyons 

when the private contractor, as opposed to the governmental 

authority, controlled and implemented the means and methods for 

the construction project.  See Kettner, 191 Wis. 2d at 743 (construing 

Wis. Stat. § 893.80 and limiting term “agent” to agents who are also 

servants).  Likewise, when a governmental authority’s role is merely 
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supervisory, as opposed to directive, the Lyons test fails as a matter 

of law.  See Snider, 81 Wis. 2d at 232 (servants are distinguished from 

independent contractors because the principal retains the right to 

control the work).  When a private contractor qualifies an 

independent contractor, such contractor is not generally an “agent” 

for purposes of Wis. Stat. § 893.80(3) as construed by the Kettner 

court.  To qualify as an “agent” with immunity under Lyons, the 

independent contractor would have to qualify narrowly as a 

“servant” for purposes of the operative work detail being 

specifically dictated and controlled by the government.  See 

Restatement (Second) of Torts § 414, Comment a, at 387 (1965).   

In this case Musson was supervised by the DOT, but the DOT 

was not in control of or responsible for Musson’s discretionary 

decisions.  Accordingly, Musson does not qualify for private 

contractor immunity under Lyons.   
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CONCLUSION 

For all the foregoing reasons, WAJ supports the position of 

Plaintiffs-Appellants-Petitioners that the majority of the Wisconsin 

Court of Appeals erred in concluding that the discretionary acts of 

Musson are entitled to immunity under Lyons.  The circuit court’s 

decision granting summary judgment should be reversed, and the 

case should be remanded for trial. 
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