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Y ou are hereby notified that the Court has entered the following opinion and order:

2011AP879

Residential Funding Company LLC v. Wendy Alison Nora
(L.C. #2009CV 1096)

Before Lundsten, P.J., Blanchard and Kloppenburg, JJ.

Wendy Nora appeals from an order confirming a sheriff sale and orders denying her

motions to vacate a foreclosure judgment.

She claims that due to “robo-signing,” mortgage
transfer documents were forged and fraudulent. Based upon our review of the briefs and record,
we conclude at conference that this case is appropriate for summary disposition. See Wis. STAT.

RULE 809.21 (2011-12).) We affirm the orders of the circuit court.

L All references to the Wisconsin Statutes are to the 2011-12 version unless otherwise noted.
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This action was commenced in 2009 alleging that Nora had failed to make mortgage
payments on her Madison condominium. Nora filed a motion to dismiss and numerous
pleadings, including a “conditional” and “supplemental conditional” answer, and a motion to
reopen the summary judgment proceeding on the ground of newly discovered evidence, claiming
that the real party in interest had not filed the action and that assignments of her mortgage to
various entities were improper or fraudulent. A foreclosure judgment was entered on March 3,

2010. Noradid not appeal the judgment.

On February 14, 2011, Norafiled a motion under Wis. STAT. 8§ 806.07 for relief from the
order granting summary judgment. She argued that a disability prevented her from filing a
timely and adequate response to the motion for summary judgment and from discovering critical
evidence to establish that a series of endorsements on her promissory note were forged and
fraudulent. Also in opposition to confirmation of the sheriff sale, Nora again complained that the
mortgage note had not been properly endorsed and that the entity purporting to clam ownership
of the note lacked standing to enforce it. The sheriff sale was confirmed at a hearing on
March 1, 2011.% At the same hearing the court denied Nora's motion for relief, concluding that
the motion did not raise any issues not previously addressed by the court or issues that could not
have been raised earlier. On March 7, 2011, Norafiled a second motion to vacate the foreclosure
judgment claiming it had been procured by fraud, misrepresentation, and other misconduct. The

court also denied that motion.

% The order confirming the sheriff sale is not part of the record. Nora does not argue any issue
specific to confirmation of the sale.
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A circuit court has wide discretion in determining whether to grant relief from judgment
under Wis. STAT. 8§ 806.07. We review such a determination under the erroneous exercise of
discretion standard. See Miller v. Hanover Ins. Co., 2010 WI 75, 129, 326 Wis. 2d 640, 785
N.W.2d 493. Nora does not develop an argument on appeal specifying how the circuit court
erroneously exercised its discretion by refusing to grant relief from the judgment under 8 806.07.
We will not develop such arguments for her. See M.C.1., Inc. v. Elbin, 146 Wis. 2d 239, 244-45,

430 N.W.2d 366 (Ct. App. 1988).

Nora repeats her theories that because the assignment of her mortgage was executed by
persons known to have engaged in “robo-signing” of foreclosure affidavits or known not to hold
positions as officers of the financial institutions for which they signed, the assignments of her
mortgage were fraudulent. Her arguments are digointed and lacking in substance because she
makes conclusory statements based on her view of the documents. Nora did not submit proper
evidentiary materials to support her assertions of fraud and false signing.® A litigant cannot

substitute argument for evidence. Seeid. at 244.

The circuit court acted within its discretion to deny Nora's motions. A motion for relief
from judgment cannot serve as a substitute for what a party failed to timely do in the first place.
A party cannot bring back before the same court the same issues rejected in prior rulings, simply

repeating the same theme in successive motions. See State v. Witkowski, 163 Wis. 2d 985, 990,

% For example, Nora repeatedly asserts that she provided a sworn statement that Amy Nelson,
who signed an allonge to the promissory note as the Assistant Vice President of The Bank of New Y ork
Trust Company, never held that position. Nora s statement of this fact is not part of a sworn affidavit and
is based only on a phone interview Nora allegedly conducted with a person identified as Amy Nelson.
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473 N.W.2d 512 (Ct. App. 1991) (“A matter once litigated may not be relitigated ... no matter

how artfully the defendant may rephrase the issue.”).

For the first time in her reply brief, Nora requests discretionary reversal under Wis. STAT.
§752.35. We will not, as a general rule, consider arguments raised for the first timein a reply
brief. Schaeffer v. State Pers. Comm., 150 Wis. 2d 132, 144, 441 N.W.2d 292 (Ct. App. 1989).
In order for this court to exercise its discretionary power under 8 752.35, it must appear from the
record that the real controversy has not been tried or that it is probable that justice has for any
reason miscarried. We are not convinced this court should exercise its extraordinary

discretionary powersin this case.

Upon the foregoing reasons,

IT IS ORDERED that the orders are summarily affirmed pursuant to Wis. STAT. RULE

809.21.

Diane M. Fremgen
Clerk of Court of Appeals
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