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l. | NTRODUCTI ON

On January 6, 2009, the Supreme Court issued an order?
authorizing the <citation of unpublished Court of Appeals
opinions for their persuasive val ue. The rul e anendnent all ows
the citation of unpublished opinions issued on or after July 1,
2009, which are authored by a nenber of a three-judge panel or
by a single judge. The rule excludes from citation per curiam
opi ni ons, nmenorandum opi nions, summry disposition orders, and
other orders. See Appendix B, Supreme Court Order. The court
ordered that a conmittee gather information regarding the inpact
of the rule anmendnent. The order stated:

IT IS FURTHER ORDERED that the court wll convene a
commttee that wll identify data to be gathered and
nmeasured regarding the citation of unpubl i shed
opi nions and explain how the data should be eval uated.
Prior to the effective date of this rule anendnent,
the commttee and CCAP staff will identify methods to
measure the inpact of the rule anmendnent and establish
a process to conpile the data and nake effective use
of the court's data keeping system The data shall be
presented to the court in the fall of 2011.

The comm ttee nenbers are:
Justice David T. Prosser Jr., Suprenme Court
Judge Edward R Brunner, Court of Appeals, District 3
Jean Bousquet, Chief Information Oficer (CCAP)
Peg Carlson, Chief Staff Attorney, Court of Appeals
Jane Colwin, State Law Librarian
Joseph  Ehmann, First Assistant State Public Defender
M chael Heffernan, Foley & Lardner
G egg Hernman, Loeb & Hernman
Theresa Onens, executive assistant to the Chief Justice,
reporter for conmmttee
David Schanker, Cerk of the Suprene Court & Court of
Appeal s
April Sout hwi ck, Attorney, Judicial Council
Chri stopher Wen, Assistant Attorney GCeneral, Crimnal
Appeal s Unit
David Ziener, Wsconsin Law Journal

On March 12, 2009, the conmmttee net and discussed the
potential inmpact of the rule anmendnent. Suprene Court Justice
David Prosser Jr. facilitated discussion of issues including
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accessibility to unpublished opinions, potential consequences of
the anendnent, preparations that persons or organizations are
making or should be considering pending the July 1, 2009
effective date of the rule, whether judges wll cite unpublished
opi nions, what data should be gathered to analyze the inpact of
the rule, and nethods by which the commttee could neasure the
i mpact of the rule. Justice Prosser reviewed the draft m nutes
of the March neeting and asked that the mnutes be revised,

anplified, and transformed into an interim report. The report
wll serve as a reference and guide for the review of the rule's
i mpact .

1. ACCESSIBILITY

The committee discussed whether it was necessary to expand
or inprove the accessibility to unpublished opinions. Access to
unpubl i shed opinions is available through (1) Wsconsin Court
system and the State Bar of Wsconsin's web sites, (2) State Law
Library, (3) Westlaw, (4) LexisNexis, (5) Loislaw, (6) Findlaw,
and (7) Fastcase. The Wsconsin Law Journal and the State Bar's
Casel aw Express also make available summaries of unpublished
opinions wth links to the full text. Commttee nenbers
indicated that accessibility and availability were adequate and
that substantial changes were not necessary. The commttee
reasoned that the rule inpacts a limted nunber of opinions
containing reasoning that may be helpful to litigants. The
menbers noted that an increasing nunber of online resources
provi de access, and print and electronic nmedia notify attorneys
of new unpubl i shed opi ni ons.

The commttee, however, identified several areas in which
accessibility of unpublished opinions could be inproved. Joseph
Ehmann expressed concern about the lack of access for pro se
litigants and sone nmenbers of the private bar due to expense and
experience. He stated the rule favors attorneys with tinme and
resour ces. There are a nunber of sources for unpublished
opi nions but each source presents different search capabilities.
One source nmay provide wunpublished opinions in the search
results but another source may require separate searches of
publ i shed and unpublished opinions. Chief Information Oficer
Jean Bousquet offered that access to unpublished opinions could
be inproved in the way in which the opinions are presented on
the court's website. CCAP is developing a new search engine to
i nprove search capabilities for opinions. Cl erk David Schanker
recommended that opinions posted on the court's website should
be updated if the court anends themat a later date. Currently,
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an anended version of an opinion is not uploaded to the web
site. Cerk Schanker explained that the opinions on the court's
website include a disclainer that they are subject to editing.
In light of this new rule allowing citation as well as the
ability to file an electronic brief with hyperlinks to opinions,
Cl erk Schanker recomrended nodifying the automated process to
provide the final version of the opinion on the court's web
site.

The commttee discussed whether the assignnment of public

domain citations (PDC) should be revisited. Jane Colw n
suggested that the court of appeals should assign a public
domain citation to each unpublished opinion. The court's
current practice is to assign a PDC to the table Ilisting
unpubl i shed opinions but does not assign a PDC to each
unpubl i shed opi ni on. Ms. Colwin opined that a user could find
an unpublished opinion nore easily with a PDC She al so noted
an accessibility issue on the court's web site. Ms. Colwin

explained that a wuser conducting a search by PDC in Wstlaw
receives the table listing unpublished opinions but a search by
PDC on the court's website fails to return this Ilist. She
recommended that guidelines on the inplenmentation of the rule
should inform attorneys that a PDC relates to the table but not
a specific unpublished opinion. The conmittee noted that rule
petitions mght be filed during the review period of this rule
amendnment on issues such as PDC assignnent or expansion of the
rule to include other unpublished opinions.

I11. PRACTI CE OF LAW

The commttee discussed the potential inpact of the
anendnent on the manner in which attorneys and the courts
conduct business. The rule specifically states that an attorney
has no duty to research or cite wunpublished opinions. Sonme
commttee menbers expressed concerns about this provision. It
was suggested that the rule does create an obligation for an
attorney to research unpublished opinions when the other party
cites an unpublished opinion. In addition, M. Ehmann expressed
concern that the rule inposed no obligation to research the
unpubl i shed opinions on the other side of an issue. He asserted
the lack of an obligation to research the other side of an issue
would be detrinmental to pro se litigants and creates the
perception that the rule favors attorneys wth tine and
resour ces. M chael Heffernan further opined that the rule
creates a needless conplication to the practice of law that wll
i ncrease costs. M. Heffernan explained that his opposition to
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the rule was based on the reasoning that the court of appeals is
a court that deals with a high volune caseload but is not a |aw
maki ng court.

The new citation rule expands the body of |aw available to
attorneys. An attorney may rely on the persuasive value of an
unpubl i shed opinion to support an argument or point out a need
to clarify the law on an issue. Chri stopher Wen stated that
the availability of wunpublished opinions provides a nechanism
for attorneys to alert judges to inconsistencies in opinions
(e.g., operating while intoxicated law, famly |aw). M. Wen
noted that the rule anmendnent exposes |egal reasoning that was
ot herwi se hidden. Menbers acknow edged that attorneys have been
using argunents from unpublished opinions but not citing the

unpubl i shed opi ni on. Gregg Herman pointed out that the rule
brought nore balance because prior to the anmendnment, it was
acceptable to cite trial court decisions but not court of
appeal s unpublished deci sions. M. Herman explained that the

rule also alleviates the difficult situation in which an
attorney has to explain to a client that the court has already
deci ded an issue but the attorney is unable to cite the decision
in support of his <client's case because the decision is
unpubl i shed.

Si nce any neani ngful research for unpublished opinions wll
have to be done using online databases, the new rule wll i npact
an attorney's legal research and conputer skills. At t or neys
will now need to search online in addition to using the |egal
treatises they may have relied on in the past. M. Herman
stated that the legal profession should not settle for the
| owest conmmon denominator regarding legal research skills but
shoul d expect a higher standard of |egal practice.

The commttee also discussed the potential inpact of the
rule on the judicial workload and case processing. I n speaki ng
on behalf of the Court of Appeals, District Three, only, Judge
Brunner stated that judges expend the sanme effort in a per
curiam opinion, regardless of whether the opinion is published
or unpubl i shed. He suggested that a published opinion mght
sinply receive nore proofing or editing. Judge Brunner predicts

the amendnment wll not inpact the court of appeals' workload,
but he does expect an increase in the nunber of appeals on
ineffective assistance of counsel. In response to Judge

Brunner's prediction that ineffective assistance clains would
increase, M. Ehnmann stated that he anticipated that attorneys
woul d pose the issue about ineffective assistance to the court
soon after effective date of the anmendnent. Judge Brunner
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projected an increase in the trial court workload but noted the
requi renent that an attorney provide a copy of an unpublished
opinion will help a great deal. The commttee recommends that
feedback on the rule anmendnment be sought at a future Judicial
Conf er ence.

The commttee questioned whether a judge mght take nore
time to wite an unpublished opinion that may be cited for its
per suasi ve val ue. Chief Staff Attorney Peg Carlson stated that
the court of appeals has a nechanism to neasure the nunber of
days from subm ssion to disposition of a case. The issue would
be whether this statistic provides any insight into the inpact
of this rule anendnent. Sonme conmittee nenbers noted that it
would be difficult to attribute the length of time spent on
witing an unpublished opinion to a rule allowing citation of
unpubl i shed opinions. Another issue that arose was whether the
publication criteria or petition for review criteria would be
nodi fied following the inplenentation of the citation rule.

The commttee briefly discussed a perception that a court
may tend to decide cases differently because an unpublished
opinion may be cited for persuasive value. Menbers of the
commttee believed that judges have been review ng unpublished

opi nions and rai sed the question of whether the courts will cite
an unpublished opi nion. April Southwick noted the rule
amendnent m ght heighten the significance and court's perception
of an unpublished opi nion. As an exanple, M. Southw ck

expl ai ned that the Judicial Council had been asked to review the
court's interpretation of a statute in an unpublished opinion to
determne if the interpretation should be codifi ed.

| V. PREPARATI ONS FOR RULE CHANGE

The commttee discussed the extent to which preparations
had been made by firnms or organizations for the July 1, 2009
effective date of the rule anendnment. Menbers also raised a
variety of issues, including whether there is a need to prepare
judges for the rule change, whether education of the bar and
public is necessary, and whether an increase in workload is
anti ci pat ed.

Sonme organi zations may have conducted internal education
and circulated information to heighten awareness of rule
amendnent ; however , menber s noted no other significant
preparations in their offices or or gani zati ons. Sever al
comm ttee nenbers intended to circulate a neno or send an enmi
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to colleagues informng them of their participation in this
committee and soliciting feedback on further rule changes
related to this anmendnent and experience with the rule after the
effective date. Menbers indicated an obligation to continue
fact finding on how the new rule anendnent was affecting their
organi zation's practi ces.

Commttee nenbers indicated that they mght analyze
specific work processes or products to determne whether a
change is necessary in light of the rule anendnent. Davi d

Ziener, news editor/attorney with the Wsconsin Law Journal,
expl ained that he wites a one-sentence summary for each opinion
recommended for publication and relies on the first paragraph of

any unpublished opinion. M. Ziemer may evaluate whether it
would be helpful and appropriate to prepare a one-sentence
summary for all opinions. M . Ehmann explained that the public

defender's staff anal yzes every opinion recomended for
publ i cati on. M . Ehmann opined that they m ght anal yze whet her
it is necessary and effective to expand this review to include
unpubl i shed opi ni ons.

V. SCOPE OF REVI EW

The court has directed the conmttee to report its findings
on the operation of the rule in the fall of 2011. The commttee
di scussed the feasibility of conducting a study and the
chal | enges of conpiling data. Some nenbers debated whether
there was information, other than anecdotal, by which the court
could neasure the inpact of the rule anendnent. Judge Brunner
guestioned whether the study mght be trying to inpose an
enpirical paradigm that does not fit the rule. Judge Brunner
suggested that persons in the system would adjust accordingly.
Ms. Colwin noted the court has a history of «creating or

nodi fying procedural rules wthout establishing a study
conmm ttee. Ms. Colw n suggested that the market should be |eft
to determ ne responses. As part of her research for the

petition that requested this rule petition, M. Southw ck
explained that she had contacted the other states that had
adopted a citation rule and inquired about the inpact of the
rul e. Ms. Sout hwi ck found that the states had not conducted an
I npact st udy fol |l ow ng i npl ement ati on but rat her t hat
controversy over the amendnent had di ssi pat ed.

M. Ziener noted that United States Court of Appeals Judge

Diane S. Sykes had reviewed the inpact of the federal citation
rule. Judge Sykes stated that it was difficult to evaluate the
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inmpact of the rule based on the limted results of the study.
See Hon. Diane S. Sykes, CGtation to Unpublished Orders Under
New FRAP Rule 32.1 and Circuit Rule 32.1: Early Experience in
the Seventh Crcuit, 32 S Ill. U L.J. 579 (Spring 2008).
Foll owi ng the January 1, 2007 effective date of Federal Rule of
Appel l ate Procedure 32.1, Judge Sykes reviewed the approximately
237 briefs filed in the cases assigned to her from Septenber
t hrough Decenber 2007. Judge Sykes found only four citations to
unpubl i shed orders issued by the Seventh Grcuit Court of
Appeal s after January 1, 2007. Judge Sykes recognized that
perhaps the rule has not been in effect for a sufficient period
of time for a meaningful enpirical study. She opi ned, however
that attorneys mght have overstated their interest in citing
unpubl i shed opi ni ons.

The commttee discussed how it mght find data that
supports or refutes the potential consequences of the rule
anendnent and whether the data to be neasured could provide

valid conclusions about the inpact of the rule anendnent. The
commttee questioned whether any statistics mght be helpful in
analyzing the inpact of the rule anmendnent. The commttee
predi cted that a body of case |aw would not develop for at |east
one year following inplenentation because the rule |limts
citation to unpublished opinions issued on or after July 1. In

assessing these challenges, the comrmittee agreed that it would
be very difficult to neasure or quantify how nuch nore tinme an
attorney spent researching unpublished opinions. The commttee
agreed it would be inpossible to nmeasure the persuasive val ue of
an unpublished opinion. There was an interest in collecting data
on the inpact of the rule on circuit courts; however, the data
could only be collected through self-reporting by the judges.

In considering data to collect, the commttee explored the
probability that attorneys would seek to expand the rule.
Several commttee nenbers opined that the attorneys would seek
to expand the rule by requesting anendnents that would allow
citation of per curiam opinions and opinions issued before July
1, 2009. M. Ziemer predicted that the prohibition to cite
opi nions issued before July 1, 2009 will cause frustration anong
attorneys.

The commttee recomends conpiling statistics on the
follow ng events. Mst of the data will be gathered for twelve-
nmont h periods before and after inplenmentation of the rule. The
commttee recognizes that it my be difficult to develop any
direct correlation between the statistics and the rule
amendment .
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1. Nunber of per curiam opinions, three-judge opinions,
and summary orders filed between July 1, 2008 and June
30, 2009, and between July 1, 2010 and June 30, 2011

2. Per cent age of opinions published between July 1, 2008
and June 30, 2009, and between July 1, 2010 and June
30, 2011.

3. Nunber of petitions for review filed on unpublished

opinions filed between July 1, 2008 and June 30, 2009,
and between July 1, 2010 and June 30, 2011.

4. Nunber of petitions for review granted on unpublished
opinions filed between July 1, 2008 and June 30, 2009,
and between July 1, 2010 and June 30, 2011.

5. Nunber of notions to publish filed pursuant to Ws.
Stat. 8 (Rule) 809.23(4)(a) between July 1, 2008 and
June 30, 2009, and between July 1, 2010 and June 30,
2011.

6. Nunber of days from submssion to disposition of
unpubl i shed opinions issued between July 1, 2008 and
June 30, 2009, and between July 1, 2010 and June 30,
2011.

7. Nunber of briefs in which unpublished opinions are
cited. The Court of Appeals could review all briefs
considered during screening in February, Mrch, and
April of 2010 and February, WMarch, and April of 2011
and identify all briefs in which unpublished opinions
are cited and the nunber of citations. The court's
review may differentiate cases cited pursuant to Ws.
Stat. 8 (Rule) 809.23(3)(a) or (b).

V. PROPOSED CHANGES BEFCRE | MPLEMENTATI ON

The conmttee discussed whether there is a need to amend
ot her  procedural rules or develop guidelines to address
guestions related to the citation rule anendnent. The follow ng
list represents issues on which the committee recommends that
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gui dance be provided,? changes be nmade, and information be
gat her ed.

1. Recommend that notwithstanding Ws. St at . 8 (Rule)
809.19(1)(a), the parties should include unpublished
opinions cited in a brief in a separate list in the Table
of Cases. Parties should include unpublished opinions in a
separate list in the Table of Contents of a Petition for
Revi ew.

2. Suggest a citation format for unpublished opinions. Wen
citing an unpublished opinion a party should include the
case caption, docket nunber, unpublished designation,
par agraph nunmber and court and date: Lukas v. Kerr, No.
2004AP730, unpublished slip op., 15 (Ws. C. App. Mar. 23,

2005) . In the alternative, a party nay use an electronic
citation indicating where the unpublished opinion my be
readily accessed on line. See The Bluebook, A Uniform

System of GCtation R 18.1.1, at 151-52 (Colunbia Law
Review Ass'n et al. eds., 18" ed. 2005). The conmmittee
al so recommended that the guidelines inform attorneys that
a public domain citation should not be used when citing an
unpubl i shed opinion because the PDC relates to the table
of unpubl i shed opinions only.

3. Recommend that the copy of the unpublished opinion be
included in the appendix to any brief or petition, or
attached to a notion in which the unpublished opinion is
cited.

4. File arule petition seeking to nodify Ws. Stat. § (Rule)
809.19(1)(a) regarding the table of cases, see 1. above,
and Ws. Stat. 8 (Rule) 809.19 regarding a copy of the
unpubl i shed opi nion, see 3. above.

5. Conmpile a |list of sources that provide access to
unpubl i shed opi ni ons.

6. ldentify statistics and information to be conpiled by m d-
year 2011 for report to the court. See section IV., 1-7
of this interimreport.

2 See Appendix A, Notice providing guidance on inplenentation of rule
amendnment prepared by the Cerk of Supreme Court and Court of Appeals.
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7. Enhance accessibility to wunpublished opinions on the
court's website by wupdating the opinions if they are
anmended.

8. ldentify appellate decisions addressing ineffective
assistance <clains based on citation or research of
unpubl i shed opi ni ons.

9. Solicit feedback on experiences wth the rule by
facilitating a breakout session at the Judicial Conference
to be held in the fall of 2010. Submit request to the
Judi ci al Education Conmtt ee.

10. Amrend banners on unpublished opinions to reflect rule
change.

a. The followi ng banner presently appears on unpublished
opi ni ons on West | aw.

NOTI CE:  UNPUBLI SHED OPI NI ON. RULE 809. 23(3),
RULES OF dCdVIL PROCEDURE, PROVI DE  THAT
UNPUBLI SHED OPI NIONS ARE OF NO PRECEDENTI AL
VALUE AND MAY NOT BE Cl TED EXCEPT IN LIM TED
| NSTANCES.

NOTE: THIS OPINTON WLL NOI BE PUBLI SHED | N
A PRINTED VOLUME. THE DISPOSITION WLL
APPEAR | N A REPORTER TABLE.

The banner will be nodified on both Westl aw and
Lexi sNexi s to read:

SEE RULES OF APPELLATE PROCEDURE, RULE
809. 23(3), REGARDI NG CI TATI ON OF UNPUBLI SHED
OPI NI ONS.

NOTE: THIS OPINION WLL NOT APPEAR IN A
PRI NTED VOLUME. THE DI SPOSI TI ON W LL APPEAR
I N A REPORTER TABLE.

b. The Court of Appeals places the follow ng banner on
all court of appeals opinions. This banner wll be
renmoved after the appellate court's case mnanagenent
system is nodified to allow an anended opinion to be
upl oaded to the web page.
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TH'S OPINION IS SUBJECT TO FURTHER EDI TI NG
| F PUBLI SHED, THE OFFICIAL VERSION WLL
APPEAR |IN THE BOUND VOLUME OF THE OFFI Cl AL
REPORTS.

c. The Court of Appeals' Table of Unpublished Opinions
i ncludes the follow ng header:

Pursuant to WS. STAT. RULE 809.23(3) of
Appel | ate Procedure, an unpublished opinion
is of no precedential value and for this
reason may not be cited in any court of this
state as precedent or authority except to
support a claim of res judicata, collatera
estoppel or law of the case.

The court will anend this header to read:

Aut hored, unpublished opinions my be cited
in Wsconsin courts for their persuasive
val ue; they may not be cited as precedent or
authority, except to support a claim of
claim preclusion, issue preclusion, or |aw
of the case. Per curiam opinions nay not be
cited for any purpose, except to support a
claim of claim preclusion, issue preclusion
or law of the case. See Ws. Stat. Rule
809. 23(3) .

d. Loi sl aw, Fastcase, and Findlaw al so provide access to
unpubl i shed opinions, but their inclusion of any
banners indicating an opinion's unpublished status is

i nconsi stent. Loi sl aw categorizes the opinions in a
separate dat abase entitled W sconsin Case Law
(Unpubl i shed). Users can choose to search for only
publi shed opinions, only wunpublished opinions, or
bot h. Fast case does not designate the opinions as
unpubl i shed. Findlaw provides two websites, a consuner
site and a legal professionals' site. A user nmay
register on either site free of charge. The | egal

prof essionals' site provides a searchabl e database of
W sconsin appellate court cases since 1995, including
unpubl i shed opinions.® A user may browse the opinions
by date and searchable by title or party nanme, and
docket nunber.

3 http://ww. findl aw. conf 11st at egov/wi /wi ca. htd (last visited 05/12/2009).

| NTERI M REPORT 12



VI1. CONCLUSI ON

The committee nenbers agreed to continue to provide
feedback on guidelines for inplenmentation and forward questions

that should be addressed. A goal of the commttee is to make
the rule work as well as possible and continue gathering
information on how the rule is working. The commttee wll

schedule a neeting after the effective date of rule anmendnent as
needed.

Report submtted to the Wsconsin Suprene Court on May 12, 2009.
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CLERK OF THE
WISCONSIN SUPREME COURT AND
COURT OF APPEALS
110 EAST MAIN STREET, SUITE2 15
P.O.Box 1688
MADISON, WISCONSIN 53701-1688

TELEPHONE (608) 266-1880 e S
DAVID R, SCHANKER FACSIMILE (608) 267-0640
CLERK WEB SITE: WWW.WICOURTS.GOV
NOTICE

Effective July 1, 2009, Wis. Stat. 8 809.23(3) has been amended to provide that unpublished
opinions of the Court of Appeals may be cited for their persuasive value.

The newly created § 809.23(3)(b) provides that “an unpublished opinion issued on or after July
1, 2009, that is authored by a member of a three-judge panel or by a single judge under
§ 752.31(2) may be cited for its persuasive value. A per curiam opinion, memorandum opinion,
summary disposition order, or other order is not an authored opinion for purposes of this
subsection. Because an unpublished opinion cited for its persuasive value is not precedent, it is
not binding on any court of this state. A court need not distinguish or otherwise discuss an
unpublished opinion and a party has no duty to research or citeit.”

The newly created 8§ 809.23(3)(c) providesthat “[a] party citing an unpublished opinion shall file
and serve a copy of the opinion with the brief or other paper in which the opinion is cited.”

In applying these new rules, please take note of the following:
1 Appellate Briefs and Petitions for Review. In the Table of Cases in appellate briefs and

petitions for review, unpublished opinions cited to the court should be listed al phabetically under
a separate heading (e.g., “Unpublished Opinions’ or “Unpublished Cases Cited”).

2. Citation Format. When citing an unpublished opinion in a pleading before any court, a
party should include the case caption, docket number, unpublished designation, paragraph
number, court, and date. For example: Lukasv. Kerr, No. 2004AP730, unpublished slip op., 15
(Wis. Ct. App. Mar. 23, 2005). In the alternative, a party may use an electronic citation
indicating where the opinion may be readily accessed online. See The Bluebook, A Uniform
System of Citation R. 18.1.1, at 151-52 (Columbia Law Review Ass'n et al. eds., 18" ed. 2005).
Please note: Because the Public Domain Citation (PDC) for an unpublished opinion refers to a
table, and not to the individual opinion, PDC numbers should not be used when citing to an
unpublished opinion.
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3. Copy of opinion for the court. The copy of cited unpublished opinions required under
8 809.23(3)(c) should be placed in the appendix to any brief or petition for review or attached to
amotion in which the unpublished opinion is cited.

4, Electronic briefs, petitions for review, and appendices. In electronic documents filed
with the appellate courts beginning July 1, 2009 pursuant to 88 809.19(8)(a)4. and 809.62(4)(b),
(¢), and (d), a copy of any unpublished opinions cited to the court should be included in the
electronic appendix. Hyperlinks to unpublished opinions may be included in the electronic brief
or petition, but if an electronic version of the appendix is provided, a hard copy of the
unpublished opinion must be scanned in as part of the appendix along with the other appendix
documents.

5. Availability of Unpublished Opinions. Access to unpublished opinions is available
through the web sites of the Wisconsin court system (www.wicourts.gov) and the State Bar of
Wisconsin (www.wisbar.org), Westlaw (www.westlaw.com), LexisNexis (www.|exisnexis.com),
the State Law Library (http://wilawlibrary.gov), Loislaw (www.loislaw.com), and Fastcase
(www.fastcase.com). The Wisconsin Law Journa and the State Bar's Caselaw Express aso
make available summaries of unpublished opinions with links to full text.

Please do not hesitate to contact the Clerk’s Office at (608) 266-1880 or at clerk@wicourts.gov
with any questions regarding the new rules.
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SUPREME COURT OF W SCONSI N

NoTI CE
This order is subject to further
editing and nodification. The
final version will appear in the
bound volume of the official
reports.
No. 08-02
In the matter of anmendnent of Fl LED
Ws. Stat. 8 (Rule) 809.23(3) regarding
citation to unpublished opinions.
JAN 6, 2009

David R Schanker
Clerk of Supreme Court
Madi son, W

On January 25, 2008, the Wsconsin Judicial Counci
petitioned this court for anmendnent to Ws. Stat. § (Rule)
809.23(3) to allow unpublished opinions to be cited for their
per suasi ve val ue. The court held a public hearing on Cctober
14, 2008, on the petition. Upon consideration of matters
presented at the public hearing and subm ssions nmade in response
to the proposed amendnent, the court adopted the petition, with

nodi fications, on a 6 to 1 vote. Justice Bradley dissented from

the adoption of the petition. Further, the court voted the
effective date of the amendnments adopted herein will be July 1,
2009, and that the court will review the operation of this rule

approximately three years fromthe effective date.

Ther ef or €,

I T 1S ORDERED that effective July 1, 2009:
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No. 08-02
SECTION 1. 809.23 (3) of the statutes is renunbered 809.23
(3) (a) and anended to read:

809. 23 (3) UnruBLtsHED C TATI ON OF UNPUBLI SHED OPI NI ONS NeF—e+FEB. (@)

An unpubl i shed opi ni on is—ef—ho—precedential—value—andtor—this

reasonr may not be cited in any court of this state as precedent

or authority, except to support a claim of claim preclusion,

i ssue preclusion, or the law of the case, and except as provided

in par. (b).

SECTION 2. 809.23 (3) (b) of the statutes is created to read:

809.23 (3) (b) In addition to the purposes specified in
par. (a), an unpublished opinion issued on or after July 1,
2009, that is authored by a nenber of a three-judge panel or by
a single judge wunder s. 752.31(2) may be cited for its
per suasi ve val ue. A per curiam opinion, nenorandum opinion,
summary disposition order, or other order is not an authored
opi nion for purposes of this subsection. Because an unpublished
opinion cited for its persuasive value is not precedent, it is
not binding on any court of this state. A court need not
di stinguish or otherwi se discuss an unpublished opinion and a
party has no duty to research or cite it.

SECTioN 3. 809.23 (3) (c) of the statutes is created to read:

809.23 (3) (c) A party citing an unpublished opinion shall
file and serve a copy of the opinion with the brief or other

paper in which the opinion is cited.
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Judicial Council Note, 2008: Section (3) was revised to
reflect that unpublished Wsconsin appellate opinions are
increasingly available in electronic form This change al so
conforms to the practice in nunmerous other jurisdictions, and is
conpatible with, though nore limted than, Fed. R App. P. 32.1,
whi ch abolished any restriction on the citation of unpublished
federal court opinions, judgnents, orders, and dispositions
i ssued on or after January 1, 2007. The revision to Section (3)
does not alter the non-precedential nature of unpublished
W sconsi n appel | at e opi ni ons.

IT IS FURTHER ORDERED that the <court wll convene a
commttee that will identify data to be gathered and neasured
regarding the citation of unpublished opinions and explain how
the data should be eval uated. Prior to the effective date of
this rule anmendnent, the conmttee and CCAP staff will identify
methods to neasure the inpact of the rule anendnent and
establish a process to conpile the data and make effective use
of the court's data keeping system The data shall be presented
to the court in the fall of 2011.

| T IS FURTHER ORDERED t hat notice of this amendnent of Ws.
Stat. 8 (Rule) 809.23(3) be given by a single publication of a
copy of this order in the official state newspaper and in an
official publication of the State Bar of W sconsin.

Dat ed at Madi son, Wsconsin, this 6th day of January, 2009.

BY THE COURT:

David R Schanker
Clerk of Suprene Court
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M1 ANN WALSH BRADLEY, J. (di ssenting). This court has
faced three previous petitions to anend the current citation
rule, and has up until now declined to do so. | respectfully

di ssent for the reasons previously stated. |In the Matter of the

Amendnent of Ws. Stat. 8§ (Rule) 809.23(3), 2003 W 84, 261

Ws. 2d xiii, 916-11. No sufficient problem has been identified
to warrant the change. | continue to believe that the potentia
i ncreased cost and tine outweigh any benefits gained.

Therefore, | would deny the petition.
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