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SUPREME COURT OF W SCONSI N

Nori CE

This order is subject to further
editing and nodification. The
final version will appear in the
bound volume of the official
reports.

In the matter of the Amendnent of the Suprene Fl LED
Court Internal Operating Procedures

CCT 19, 2007

David R Schanker
Clerk of Supreme Court
Madi son, W

The Suprene Court, on its own npotion, has considered
proposed changes to its Internal Operating Procedures in regard
to asking for briefing on issues not identified by the parties
in orders granting petitions for review, petitions to bypass,
certifications, original actions and in post-argunment decision
conf erences.

IT IS ORDERED that, effective the date of this order,
Suprene Court Internal Operating Procedures 11.B. 1, 11.B.2,

[1.B.3., and |Il.E. are anended to read:
B. Staff Analysis and Reporting

1. Petition for Review. Upon filing in the
office of the clerk, petitions for review are assigned
by clerk staff to the court's commssioners for
analysis prior to the court's consideration of the
matters presented. Wthin 50 days of assignnent of
the petition, the comm ssioner to whom a petition for
review is assigned prepares and circulates to the
court a nmenorandum containing a thorough |egal and
factual analysis of the petition, including the
applicability of the criteria for the granting of a



petition for review set forth in Ws. Stat. 8 (Rule)
809.62(1), a recommendation for the granting or denial
of t he petition and, wher e appropri at e, a
recomrendation for submission of the matter to the
court for decision on briefs w thout oral argunent.

In addition to the witten nenorandum once each
month and at other tinmes as the court may direct, a
conference is held at which each comm ssioner orally
reports to the court on the petitions for review. Two
weeks pri or to the conference at which the
comm ssioners report, each comm ssioner circulates to
the court the petitions for review, the responses to
those petitions, and a nenorandum on each petition,
together with an agenda sheet |isting by caption and
docket nunmber the cases to be reported on at the
conference and the comm ssioner's recommendation in
each case. Prior to the conference, each nenber of
the court reads the materials circul ated.

At the conference, the chief justice states the
name of each case, and the nenbers of the court are
asked whether they have any objection to the
comm ssioner's recommendati on. If there 1is no
obj ecti on, t he conmi ssioner's recommendat i on IS
accepted w thout further discussion.

If any justice objects to or asks to discuss the
conmmi ssioner's reconmmendation, a discussion is held in
which the comm ssioner or a justice reports on the
case. Follow ng discussion, the court decides whether
to grant or deny the petition for review and, if the

petition is granted, whether the <case wll be
scheduled for oral argunment or for submission on
briefs and whether the court will limt the issues in
t he case.

A petition for review is granted upon the
affirmative vote of three or nore nenbers of the
court. The purpose of requiring less than a mgjority
of the court to grant a petition for review is to
accommodate the general public policy that appellate
review is desirable. A decision to direct the parties
to brief issues other than those raised in the
petition for review or response requires t he
affirmative vote of four or nore nenbers of the court.

The comm ssioner to whom the petition has been
assigned prepares an order setting forth the court's
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decision on the petition for review and arranges for
the issuance of the order by the office of the clerk

If the petition is granted, the order specifies the
court's limtation of issues, if any, and the briefing
schedule. The order provides that a party may file a
brief or may stand on the brief filed in the Court of
Appeal s. The parties shall not, in any new brief
filed, incorporate by reference any portion of their
Court of Appeals briefs or their briefs submtted with
or in response to the petition for review

2. Petition to Bypass, Certification and Direct
Revi ew. A party may request the court to take
jurisdiction of an appeal or other proceeding pending
in the Court of Appeals by filing a petition to bypass
pursuant to Ws. Stat. 8§ (Rule) 809.60. A matter
appropriate for bypass is usually one which neets one
or nmore of the criteria for review, Ws. Stat. 8§
(Rul e) 809.62(1), and one the court concludes it wll
ultimately choose to consider regardless of how the
Court of Appeals mght decide the issues. At tinmes, a
petition for bypass will be granted where there is a
clear need to hasten the ultimate appell ate deci sion.

The Court of Appeals may request the Suprene
Court to exercise its appellate jurisdiction by
certifying a pending appeal to the Suprene Court prior
to hearing and deciding the matter. Certifications
are granted on the basis of the sane criteria as
petitions to bypass.

Petitions to bypass and certifications are
processed according to the procedure set forth above
for petitions for review, except that these matters
are given priority over petitions for revi ew.
Petitions to bypass and certifications are granted
upon the affirmative vote of four or nore nenbers of
the court. A decision to direct the parties to brief
issues other than those raised in their court of
appeal s’ briefs requires the affirmative vote of four
or nore nenbers of the court.

Before the court on its own notion decides to
review directly a matter appealed to the Court of
Appeal s, the chief justice may assign the nmatter to a
commi ssioner for analysis. If the wmtter is so
assigned, it is processed according to the procedures
set forth in this section for petitions to bypass and
certifications.



3. Original Action. Upon filing in the office
of the clerk, a petition requesting the court to take
jurisdiction of an original action is assigned to a
court comm ssioner for analysis prior to the court's
consideration of the nerits of the matter presented.
The comm ssioner orally reports on the matter to the
chief justice as soon as practicable, and the chief
justice, or in the absence of the chief justice, the
nost senior justice present, determnes a date on
which the matter will be considered by the court at
conference. The conm ssioner reports on the matter at
that conference. If time permts, the conm ssioner
circulates a nenorandum to the court prior to that
conference analyzing the legal and factual issues
i nvol ved and nmaking a recommendation for the denial of
the petition ex parte or for a response to be ordered
and for the scheduling of oral argunent on the
guestion of the court's exercise of its original
jurisdiction, if oral argunent is deened necessary.
I f circunstances warrant, the chief justice, or in the
absence of the chief justice, the nbst senior justice
present, may order a response to the petition for
original action and may act on nonsubstantive notions
concerning the proceeding.

If the petition is denied, the comm ssioner
prepares an order setting forth that decision and
arranges for its issuance through the office of the
clerk; if a response is ordered, the conm ssioner
prepares an order setting forth that decision, as well
as the decision on oral argunent. When the order is
approved by the court, the comm ssioner arranges for
its issuance by the office of the clerk. Upon the
filing of a response, the matter is referred to the
commi ssioner for analysis and reporting. The original
action is then processed according to the procedures
set forth above for petitions for review

A petition to commence an original action is
granted upon the vote of four or nore nenbers of the
court. The criteria for the granting of a petition to
commence an original action are a matter of case |aw
See, e.g., Petition of Heil, 230 Ws. 428 (1939). The
Suprene Court is not a fact-finding tribunal, and
although it may refer issues of fact to a circuit
court or referee for determnation, it generally wll
not exercise its original jurisdiction in matters
i nvol ving contested issues of fact. Upon granting a



petition to commence an original action, the court may
require the parties to file pleadings and stipul ations
of fact. The court customarily holds oral argunent on
the nerits of the action and expedites the matter to
decide it pronmptly. A decision to direct the parties
to brief issues other than those raised in the
petition to commence an original action or response
requires the affirmative vote of four or nore nenbers
of the court.

E. Post-argunent Decision Conference

Followi ng each day's oral argunents, the court
meets in conference to discuss the cases argued that
day. The chief justice presides at the conference,
conducts the court's discussion, and calls for the
vote on the decision of each case.

For each case, the justice to whom the case was
assi gned for presentation at t he pr e- ar gunment
conf erence gi ves hi s or her anal ysi s and
recomrendati on, the court discusses the issues in the
case, and the vote of each menber of the court on the
decision is taken, beginning with the justice who has
given the recomendati on. When possible, the court
reaches a decision in each of the cases argued that
day, but any decision is tentative until the decision

i s mandat ed. Prior to a tentative decision, any
justice may have a case held for further consideration
and di scussi on. Following the court's tentative

decision, any justice may request reconferencing for
further discussion of the case. A decision to direct
the parties to brief issues other than those raised in
their initial briefs requires the affirnmative vote of
four or nore nenbers of the court. In a week
followwng the oral argunments, the court decides the
cases (usually discipline cases) on the nonth's
subm ssion calendar that are not decided at post-
argument conf erence.

IT IS FURTHER ORDERED that notice of this anmendnent of the

Suprenme Court Internal Operating Procedures be given by a single

publication of a copy of this order in the official state



newspaper and in an official publication of the State Bar of
W sconsi n.

ANNETTE KI NGSLAND ZI EGLER, J., did not participate.

Dated at WMadison, Wsconsin, this 19th day of October,
2007.

BY THE COURT:

David R Schanker
Clerk of Suprene Court



11 ANN  WALSH BRADLEY, J. (concurring). I wite
separately to respond to the dissent below | disagree with its
anal ysis and conclusions for two reasons.

12 First. The dissent cites to Ws. Stat. § 809.62(6),
but it fails to honor the text of the rule. Section 809.62(6)

provides in relevant part:

(6) The suprene court may grant the petition upon such
conditions as it considers appropriate, including the
filing of additional briefs. If the petition is
granted, the petitioner cannot raise or argue issues
not set forth in the petition unless ordered otherw se
by the suprene court.

(Emphasi s added.)

13 Unl ess otherwise specifically provided, it takes a
majority of the court to issue any order of the suprene court.
Even though petitions for review can be "granted" by a vote of
less than the mjority, when an order is issued accepting a
petition for review, it is an order on behalf of the entire
court. It is not an order issued on behalf of only three
justices.

14 Second. Al t hough couched in terns of service to the
public and fairness to the parties, the essence of the dissent
is the desire to nore freely frame questions and advance issues
rather than letting the parties do so. There is a divergence of
opinion as to whether this is the proper role of the court.

15 | have on nmany occasions expressed ny view that
generally courts should respond to issues presented and not
reach out to decide other issues not before the court. In Cty

of Janesville . CC M dwest, 2007 W 93, M967-68,
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Ws. 2d _, 734 N W2d 438 (Bradley, J., concurring),?

recently expl ai ned:

Unlike the legislative or the executive branch of
government which have as their regular fare the
responsibility to raise and resolve the issues of the
day, our role is to respond to the issues
pr esent ed.

The rule of law is generally best devel oped when
issues are raised by the parties and then tested by
the fire of adversarial briefs and oral argunents.
| ndeed, "[t]he fundanental prem se of the adversary
process is that these advocates wll uncover and
present nore useful information and argunments to the
deci sion maker than would be devel oped by a judicial
officer acting on his own in an inquisitorial system"”
Adam A. Mlani & Mchael R Smth, Playing God: A
Critical Look at Sua Sponte Decisions by Appellate
Courts, 69 Tenn. L. Rev. 245, 247 (2002), citing
United States v. Burke, 504 U S. 229, 246 (1992
(Scalia, J., concurring).

See al so, Beecher v. Labor & Industry Review Commin, 2004 W 88,

197, 273 Ws. 2d 136, 682 N.W2d 29 (Bradley, J., concurring).

16  Accordingly, | respectfully concur.

17 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON, and Justices N. PATRI CK CROCKS and LOU S B. BUTLER

JR, join this concurrence.

' CcC Mdwest indicated both in its brief and at ora
argunent that it had abandoned any constitutional issue in this
court. Disregarding the fact that the party advancing the issue
below affirmatively indicated that it had abandoned the issue
here, the |ead opinion nevertheless reached out to discuss and
deci de the constitutional takings issue.



18 PATI ENCE DRAKE ROGGENSACK, J. (di ssenting). I wite
in dissent to the 2007 changes in Supreme Court Internal
Qperating Procedures (I10OP), I1.B.1., I1.B.2., I1.B.3. and Il.E
whi ch changes require the affirmative vote of four justices to
direct the parties to address an issue not specifically
identified in: (1) the petition for review or response; (2) the
court of appeals briefs of the parties in bypass and in
certification; (3) the request, or response, that the suprene
court commence an original action; and (4) after oral argunent
before the suprene court has occurred. My reasons for

di ssenting from the changes nade to these four parts of the |IOP

differ.

Part I1.B.1.

19 IOP 11.B.1. applies to petitions for review of court
of appeal s deci sions. It permts the suprene court to take

jurisdiction of a case on the affirmative vote of three of the
court's seven justices. The stated purpose of this procedure is
"to accommpdate the general public policy that appellate review
is desirable.” Stated otherw se, because the taking of nore
cases by the suprene court is a desirable goal in the court's
service of the public, the accepting of cases for review on the
affirmative vote of a mnority of the court results in suprene
court review of nore cases.

110 Accepting a case on the vote of three justices is a
counter-mgjoritarian action that has other benefits for the
public besides increasing the nunber of cases that the suprene

court will review For exanple, the three-vote rule also



prevents the najority of the court from conpletely controlling
the court's docket of cases and issues. That is, without this
opportunity for a mnority of the court to require the court to
review cases in which three justices have identified |egal
i ssues of state-wi de concern, the court's najority would prevent
the exploration of any case or the devel opnent of the |law on any
issue the majority decided it did not want the court to address.
Therefore, the 2007 change in I1.B.1. is an inpedinent to the
ability of a mnority of the court to have the court address
issues it deens to be of state-w de concern

11 The 2007 change in 10OP I1.B.1. is extrenely
significant when read in concert with Ws. Stat. § 809.62(6),
which directs that a petitioner is not to brief or to argue an
i ssue not set forth in the petition for review unless ordered to
do so by the court. The concurring opinion to the |1 OP changes
asserts that Ws. Stat. § 809.62(6) requires the vote of four
justices because "when an order is issued accepting a petition
for review, it is an order on behalf of the entire court. It is

not an order issued on behalf of only three justices."! |

agr ee
with the concurrence that any order nade by this court is nade
on behalf of the entire court, wunless, of course, a justice
di ssents, concurs or does not participate. However, an order
based on the vote of three justices requesting the parties to
address an issue not listed in the petition for review could

just as easily be an "order on behalf of the entire court,” as

is an order granting a petition for review. This is so because

! Bradley, J., concurring in the changes to the |COP.
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the sole basis for permtting an order of the court that grants
a petition for review to be based on the vote of only three
justices is because our IOP provides for granting a petition for
review on the vote of three. Therefore, if our 10OP provided
that the vote of three justices would result in an order

requesting the parties to address issues in addition to those

set out in the petition for review, that order would be "an
order on behalf of the entire court,” as well. Section
809.62(6) is a creation of this court; t her ef ore, our

interpretation of it to permt certain orders to be issued on
the vote of three justices pursuant to the 1OP is not restricted
by any goal of the |egislature.

12 It is also inportant to note that the directive of
Ws. Stat. 8§ 809.62(6) does not prevent a majority of the court
from addressing i ssues that were not set out in the petition for

review, when the majority chooses to do so. City of La Crosse

Police and Fire Commin v. LIRC, 139 Ws. 2d 740, 766-67 n.7, 407

N. W2d 510 (1987) (concluding that even though the petition for
review of neither party had addressed "hiring standard[s]" or
"Rusch’s ability to perform the duties of a police officer” in
their petitions for review, a "conplete review' required that
t hose i ssues be addressed).

113 The concurrence also cites a recent concurrence in
whi ch Justice Bradley argued that the court should not address
whet her there was a constitutional underpinning to the em nent

domain issue being addressed because the constitutional issue



was not raised by the parties.? The concurrence is incorrect in
this assertion, as it was in the published decision. The | ack
of constitutional wunderpinnings to CC Mdwest's claim was
briefed for this court by a party, the Gty of Janesville,® and
it also was the subject of a | engthy dissent by Justice Prosser.
114 Furthernore, once the court accepts jurisdiction of a
case, it may "review any substantial and conpelling issue which

the case presents.” Univest Corp. v. General Split Corp., 148

Ws. 2d 29, 32, 435 N.W2d 234 (1989). In addition, justices
routinely address issues in their opinions that the parties have

not briefed or argued. See e.g., State v. Leitner, 2002 W 77,

112, 253 Ws. 2d 449, 646 N W2d 341 (addressing nobotness, sua
sponte); Burks v. St. Joseph's Hospital, 227 Ws. 2d 811, 835,

506 N.W2d 391 (1999) (Abrahanmson, C.J., concurring) (noting
that the parties did not brief or argue the distinction enployed
by the majority opinion).

115 However, ny greatest concern is the occasion when the
failure to list an issue in a petition for review will prevent a
petitioner from having any opportunity for reversal of the
previ ous court deci sion. This occurs when the suprenme court
accepts review and then enforces Ws. Stat. 8 809.62(6), thereby
refusing to consider an issue that was not listed in the
petition for review but is an issue on which the petitioner nust

prevail in order to obtain reversal of the earlier decision.

21d., citing her concurrence in Gty of Janesville v. CC
M dwest, 2007 W 93, = Ws. 2d __, 734 N W2d 438 (Bradl ey,
J., concurring).

3 CC Mdwest, 2007 W 93, @ Ws. 2d ___ , 715 n.13.



Estate of Szleszinski v. LIRC, 2007 W 106, Y4 n.5 and Y13 n. 8,

_ Ws. 2d _, 736 N.W2d 111 (concluding that because the court
of appeals reversed LIRC s decision that Szleszinski’s nedical
eval uation was "individualized® and the enployer did not seek
review of the court of appeals' decision on that issue, it was
conclusively decided for purposes of suprene court review that
the nedical evaluation did not qualify as an "individualized"
eval uation under Ws. Stat. § 111.34(2)(c); therefore, the
enpl oyer could not prevail on its defense that Szleszinski’s
handi cap was reasonably related to performng his job duties).
116 Nevertheless, as nobst would acknow edge, one of the
purposes of appellate review is "justice for the parties." See

Allan D. Vestal, Sua Sponte Consideration In Appellate Review,

27 Ford. L. Rev. 477, 509 (1958-59). Preventing the parties
from participating in the discussion of all the Ilegal issues
that the three justices who have voted to accept jurisdiction
seek to have decided does not pronpte justice for the parties,
because the parties are prevented from addressing all of the
guestions that those voting to grant the petition for review
deem necessary to a conpl ete anal ysis of the case.

17 Furthernore, there is an unfairness to the parties to
the litigation that is inherent in the 2007 change in |10OP
I'1.B. 1. This is so because the 10P change wll permt the
suprene court to limt the parties' briefing and argunent nore
frequently, when the court does not limt the amci «curiae.
This unfairness anong participants occurs because frequently an
amcus will file its brief with the court in conpleted form

together with a request that the court accept it. The court's
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routine practice is to do so. The brief of an am cus addresses
any issue that the ami cus believes the court should consider.
Neither Ws. Stat. 8§ 809.62(6) nor any IOP limts the issues
that an anmicus curiae can address.* The practice of adding a new
issue at the pleasure of an amcus permts an amcus to shape
the nature of the controversies before the supreme court in ways
that the court prevents the parties from doing.

18 In addition, after accepting an amcus brief, it is
not uncomon for nenbers of the court to cite to and address an
i ssue raised therein that nay not have been in the petition for

revi ew. See Wagner v. MIlwaukee County Election Commin

2003 W 103, 16, 263 Ws. 2d 709, 666 N.W2d 816 (addressing the
justicibility of the controversy raised by an amcus); In re

GQuardianship of Jane EP., 2005 W 106, Y76, 77, 283

Ws. 2d 258, 700 N.W2d 863 (referencing venue under Ws. Stat.

§ 55.06(3)(c) at the request of an amcus). Ther ef ore, under
the 2007 change to IOP 11.B.1., at tinmes, the parties who
brought the case before the court will be given a nore limted

scope of issues that they can frane and participate in than non-
parties. This does not pronote justice for the parties.

119 Accordingly, | conclude that when it is apparent at
the petition conference to three of the justices who voted to
grant the petition for review that an issue should be addressed
in order to accord a full and fair hearing of the case but that

the petitioner has not identified that issue in the petition for

“ At tines, the court permits the parties to respond to an
issue raised by the am cus. See e.g., State v. Piddington,
2001 W 24, 111, 241 Ws. 2d 754, 623 N. W2d 528.
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review, the court should direct the parties to address the

i ssue. O herwise, the major effects of the change in 11.B. 1.
are: (1) to increase the mpjority's control of the issues the
court wll consider, and (2) to reduce the opportunity for

fairness to the parties on appeal.

Parts Il1.B.2., I1.B.3. and Il . E

20 10OP 11.B.2. and B. 3. address bypass, certification and
petition for an original action. In those other procedures by
whi ch the supreme court comonly accepts cases, the affirmative
vote of a mpjority of the court is required. Therefore, the
majority of the court controls the suprene court’s docket of the
cases and issues that develop by those procedures. The 2007
changes in these parts of the IOP do not restrict the right of a
party to address an issue by a greater nunber of votes than does
t he acceptance of a case in the first instance.

21 Part I11.E. addresses the procedure in a post-argunent
decision conference on all cases for which we have held oral
ar gunent : petitions for revi ew, petitions for bypass,
certifications and original actions. Al though Part [11.E
requires the vote of only one justice to re-conference or to
adjourn and continue the discussion of a case on a |ater date,
the 2007 change in 10OP creates a blanket rule that the vote of
four justices is required before the court wll order the
parties to address an issue that was not briefed, regardless of
the procedure used to accept jurisdiction of the case.

22 Accordingly, with the exception of the effect of II.E
on a case that is before the court for decision because a

petition for review was accepted upon the affirmative vote of
7



three justices, these changes to the 10OP do not prevent a
mnority of the court from having an issue reviewed by the court
t hat the mnority  Dbelieves is of state-wi de concern.
Nevert hel ess, the changes may reduce the fairness to all parties
on appeal. Unfairness will occur when a party has not addressed
an issue in its brief, but the resolution of the issue is a
necessary conponent of the decision the supreme court nust nake.

See Estate of Szleszinski, 2007 W 106, = Ws. 2d  , 194

n.4, and 913 n.8 (concluding that the <court of appeals'
determnation that the nedical exam of Szleszinski was not
i ndividualized will not be reviewed because the issue was not
raised in the petition for review). Therefore, in fairness to
the parties, when it becones apparent after oral argunent that
an issue that was not listed in the petition for review or reply
thereto is necessary to the court's decision on the nerits of
the case, | would permt the affirmative vote of three justices

to result in an order directing the parties to address that

i ssue. This is consistent with the three-vote rule of 0P
I1.B.1. and wll pronmote fairness for the parties in al
appeal s.

23 For the reasons set forth above, | respectfully
di ssent from the 2007 changes to I1OP Il1.B. 1., Il1.B.2., 11.B.3.
and II.E

24 | am authorized to state that Justice DAVID T. PROSSER

joins this dissent.
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