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SUPREME COURT OF W SCONSI N

NoTi CcE
This order is subject to further
editing and nodification. The
final version will appear in the
bound volume of the official
reports.
No. 11-07
In the matter of the petition to create a Fl LED
Suprenme Court Rule for |egal services follow ng
a maj or disaster.
JUL 5, 2012

Di ane M Frengen
Cerk of Supreme Court
Madi son, W

On August 31, 2011, Rod W Rogahn, Chairperson, Board of
Adm ni strative Oversight, Janes M Brennan, President, State Bar of
W sconsi n, and Keith L. Sel | en, Director, Ofice of Lawyer
Regul ation, filed a joint petition with the Wsconsin Suprene Court.
The petition seeks to create a suprene court rule for providing |egal
services following the determnation of a mgjor disaster. The
proposed rule was based on an ABA Mdel Rule which had been adopted
by 13 jurisdictions when the petition was fil ed.

The court requested and received additional information fromthe
petitioners by letters dated Cctober 14, 2011, and March 22, 2012.
The petitioners responded, in witing, on Novenber 14, 2011, and
April 11, 2012. On April 25, 2012, the court held a public hearing
on the petition. Joseph E. Redding, Board of Admnistrative
Oversi ght, and Keith L. Sel | en, Di rector, Ofice of Lawyer

Regul ation, presented the petition to the court. The court also
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recei ved and considered witten comments from Attorney Dean Dietrich.
At its ensuing open adm nistrative conference, the court approved the
petition and adopted the proposed rule, wth certain technical
revisions. The proposed rule is based on an ABA Mdel Rule so it
contai ned general references to "the Court"” or "this jurisdiction.”
The court changed the | anguage to specifically refer to the Wsconsin
Suprene Court and the State of W sconsin. The court al so considered
whet her the Cerk of Suprenme Court or the Ofice of Lawyer Regul ation
would be the nore appropriate place for lawers to file the
registration statenment required by the rule, and determ ned that the
statenents will be filed with the Cerk of Suprene Court.

IT IS ORDERED that, effective the date of this order, the
Suprene Court Rules are anended as foll ows:

SECTION 1. SCR 23.03 of the suprenme court rules is created to
read:

SCR 23.03 Provision of legal services follow ng determnation
of major disaster. (1) DETERM NATION OF EXI STENCE OF MAJOR DI SASTER.  Sol el y
for purposes of this rule, the Wsconsin Suprene Court shall
determ ne when an energency affecting the justice system as a result
of a natural or other nmmjor disaster, has occurred in:

(a) the State of Wsconsin and whether the energency caused by
the major disaster affects the entirety or only a part of this
jurisdiction, or

(b) another jurisdiction but only after such a determ nation and
its geographical scope have been nmade by the highest court of that
jurisdiction. The authority to engage in the tenporary practice of
law in the State of Wsconsin pursuant to sub. (3) shall extend only
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to lawers who principally practice in the area of such other
jurisdiction determned to have suffered a major disaster causing an
energency affecting the justice system and the provision of |egal
servi ces.

(2) TEMPORARY PRACTICE IN THE STATE OF WSCONSIN FOLLOW NG MAJOR DI SASTER.
Follow ng the determination of an energency affecting the justice
system in Wsconsin pursuant to sub. (1) of this rule, or a
determ nation that persons displaced by a major disaster in another
jurisdiction and residing in Wsconsin are in need of pro bono
services and the assistance of |awers from outside of this
jurisdiction is required to help provide such assistance, a |awer
authorized to practice law in another United States jurisdiction, and
not disbarred, suspended from practice or otherwise restricted from
practice in any jurisdiction, may provide |legal services in the State
of Wsconsin on a tenporary basis. Such |egal services nust be
provided on a pro bono basis wthout conpensation, expectation of
conpensation or other direct or indirect pecuniary gain to the
| awer. Such legal services shall be assigned and supervised through
an established not-for-profit bar association, pro bono program or
| egal services program or through such organization(s) specifically
desi gnated by this Court.

(3) TEMPORARY PRACTICE IN THE STATE OF WSCONSIN FOLLON NG MAJOR DI SASTER | N
ANOTHER JURISDICTION. Followi ng the determnation of a mmjor disaster in
another United States jurisdiction, a lawer who is authorized to
practice law and who principally practices in that affected
jurisdiction, and who is not disbarred, suspended from practice or
otherwise restricted from practice in any jurisdiction, may provide
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| egal services in the State of Wsconsin on a tenporary basis. Those
| egal services nust arise out of and be reasonably related to that
| awer's practice of law in the jurisdiction, or area of such other
jurisdiction, where the nmajor disaster occurred.

(4) DURATION OF AUTHORITY FOR TEMPORARY PRACTI CE. The authority to
practice law in the State of Wsconsin granted by sub. (2) of this
rule shall end when this Court determnes that the conditions caused
by the major disaster in the State of Wsconsin have ended except
that a |lawer then representing clients in the State of Wsconsin
pursuant to sub. (2) is authorized to continue the provision of |egal
services for such time as is reasonably necessary to conplete the
representation, but the |awer shall not thereafter accept new
clients. The authority to practice law in the State of Wsconsin
granted by sub. (3) of this rule shall end 60 days after this Court
declares that the conditions caused by the mmjor disaster in the
affected jurisdiction have ended.

(5) CourRT APPEARANCES. The authority granted by this rule does not
i ncl ude appearances in court except:

(a) pursuant to that court's pro hac vice admssion rule
(SCR 10.03(4)) and, if such authority is granted, any fees for such
adm ssion shall be waived; or

(b) if this Court, in any determnation nade under sub. (1),
grants blanket permssion to appear in all or designated courts of
this jurisdiction to lawers providing |egal services pursuant to
sub. (2). If such an authorization is included, any pro hac vice

adm ssion fees shall be wai ved.
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(6) DisC PLINARY AUTHORI TY AND REG STRATI ON REQUI REMENT.  Lawyers provi di ng
| egal services in the State of Wsconsin pursuant to sub. (2) or (3)
are subject to the Wsconsin Suprene Court's disciplinary authority
and the Rules of Professional Conduct for Attorneys of this
jurisdiction as provided in SCR 20:8.5 of the Rules of Professional
Conduct . Lawers providing legal services in the State of Wsconsin
under sub. (2) or (3) shall, within 30 days from the commencenent of
the provision of legal services, file a registration statenent wth
the Cerk of Suprene Court. The registration statenent shall be in a
form prescribed by this Court. Any |lawer who provides |egal
services pursuant to this Rule shall not be considered to be engaged
in the unlawful practice of lawin the State of Wsconsin.

(7) NOTI FI CATION TO CLI ENTS. Lawyers authorized to practice law in
another United States jurisdiction who provide |egal services
pursuant to this Rule shall inform clients in Wsconsin of the
jurisdiction in which they are authorized to practice law, any limts
of that authorization, and that they are not authorized to practice
law in the State of Wsconsin except as permtted by this Rule. They
shall not state or inply to any person that they are otherw se
aut horized to practice lawin the State of Wsconsin.

ABA COMVENT

[1] A mpjor disaster in this or another jurisdiction may cause
an energency affecting the justice system wth respect to the
provision of legal services for a sustained period of tinme
interfering with the ability of lawers admtted and practicing in
the affected jurisdiction to continue to represent clients until the
di saster has ended. Wen this happens, |lawers from the affected
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jurisdiction may need to provide |legal services to their clients, on
a tenporary basis, from an office outside their home jurisdiction.
In addition, lawers in an unaffected jurisdiction my be wlling to
serve residents of the affected jurisdiction who have unnet |egal
needs as a result of the disaster or, though independent of the
di saster, whose |egal needs tenporarily are unnet because of
di sruption to the practices of local |awers. Lawyers from
unaffected jurisdictions may offer to provide these |egal services
either by traveling to the affected jurisdiction or from their own
offices or both, provided the legal services are provided on a pro
bono basis through an authorized not-for-profit entity or such other
organi zation(s) specifically designated by this Court. A maj or
di saster includes, for exanple, a hurricane, earthquake, flood,
wildfire, tornado, public health enmergency or an event caused by
terrorists or acts of war.

[ 2] Under paragraph [(1)(a),] this Court shall determ ne whether
a mgjor disaster causing an energency affecting the justice system
has occurred in this jurisdiction, or in a part of this jurisdiction,
for purposes of triggering paragraph [(2)] of this Rule. This Court
may, for exanple, determne that the entirety of this jurisdiction
has suffered a disruption in the provision of |egal services or that
only certain areas have suffered such an event. The authority granted
by paragraph [(2)] shall extend only to Ilawers authorized to
practice |law and not disbarred, suspended from practice or otherw se
restricted from practice in any other mnner in any other

jurisdiction.
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[3] Paragraph [(2)] permts |lawers authorized to practice |aw
in an wunaffected jurisdiction, and not disbarred, suspended from
practice or otherwise restricted from practicing law in any other
manner in any other jurisdiction, to provide pro bono |egal services
to residents of the affected jurisdiction follow ng determ nation of
an energency caused by a nmmjor disaster; notwi thstanding that they
are not otherwise authorized to practice law in the affected
jurisdiction. QG her restrictions on a lawer's license to practice
law that would prohibit that |awer from providing |egal services
pursuant to this Rule include, but are not limted to, probation,
inactive status, disability inactive status or a non-disciplinary
adm ni strative suspension for failure to conplete continuing |egal
education or other requirenents. Lawers on probation may be subject
to nonitoring and specific limtations on their practices. Lawers on
i nactive status, despite being characterized in many jurisdictions as
being "in good standing,”" and |lawers on disability inactive status
are not permtted to practice |aw Public protection warrants
exclusion of these lawers from the authority to provide |egal
services as defined in this Rule. Lawers permtted to provide |egal
services pursuant to this Rule nust do so without fee or other
conpensation, or expectation thereof. Their service nust be provided
t hrough an established not-for-profit organization that is authorized
to provide legal services either in its own name or that provides
representation of clients through enployed or cooperating |awyers.
Alternatively, this <court my instead designate other specific
organi zation(s) through which these |egal services may be rendered.
Under paragraph [(2),] an eneritus |lawer from another United States
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jurisdiction may provide pro bono |egal services on a tenporary basis
in this jurisdiction provided that the eneritus |lawer is authorized
to provide pro bono legal services in that jurisdiction pursuant to
that jurisdiction's eneritus or pro bono practice rule. Lawers nmay
al so be authorized to provide legal services in this jurisdiction on
a tenporary basis under Rule 5.5(c) of the Rules of Professional
Conduct .

[4] Lawyers authorized to practice law in another jurisdiction
who principally practice in the area of such other jurisdiction
determned by this Court to have suffered a major disaster, and whose
practices are disrupted by a mgjor disaster there, and who are not
di sbarred, suspended from practice or otherwse restricted from
practicing law in any other manner in any other jurisdiction, are
aut hori zed under paragraph [(3)] to provide legal services on a
tenporary basis in this jurisdiction. Those |egal services nust
arise out of and be reasonably related to the |awer's practice of
law in the affected jurisdiction. For purposes of this Rule, the
determnation of a major disaster in another jurisdiction should

first be nmade by the highest court of appellate jurisdiction in that

jurisdiction. For the neaning of "arise out of and reasonably
related to," see Rule 5.5 Comment [14], Rules of Professional
Conduct .

[5] Emergency conditions created by major disasters end, and
when they do, the authority created by paragraphs [(2)] and [(3)]
also ends with appropriate notice to enable lawers to plan and to
conplete pending legal matters. Under paragraph [(4),] this Court
determ nes when those conditions end only for purposes of this Rule.
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The authority granted under paragraph [(2)] shall end upon such
determ nation except that |awers assisting residents of this
jurisdiction under paragraph [(2)] may continue to do so for such
| onger period as Is reasonably necessary to conplete the
representation. The authority created by paragraph [(3)] wll end
[60] days after this Court nmkes such a determnation with regard to
an affected jurisdiction.

[6] Paragraphs [(2)] and [(3)] do not authorize lawers to
appear in the courts of this jurisdiction. Court appearances are
subject to the pro hac vice adm ssion rules of the particular court.
This Court may, in a determ nation mnade under paragraph [(5)(b),]
i ncl ude authorization for |lawers who provide |egal services in this
jurisdiction under paragraph [(2)] to appear in all or designated
courts of this jurisdiction wthout need for such pro hac vice
adm ssion. |If such an authorization is included, any pro hac vice
adm ssion fees shall be waived. A lawer who has appeared in the
courts of this jurisdiction pursuant to paragraph [(5)] may continue
to appear in any such matter notwi thstanding a declaration under
paragraph [(4)] that the conditions created by mmjor disaster have
ended. Furthernore, wthdrawal from a court appearance is subject to
Rule 1.16 of the Rules of Professional Conduct.

[ 7] Authorization to practice law as a foreign |egal consultant
or in-house counsel in a United States jurisdiction offers |awers a
limted scope of permtted practice and may therefore restrict that
person's ability to provide | egal services under this Rule.

[8] The ABA National Lawyer Regulatory Data Bank is available to
help determne whether any |awer seeking to practice in this
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jurisdiction pursuant to paragraphs [(2)] or [(3)] of this Rule is
di sbarred, suspended from practice or otherwi se subject to a public
di sciplinary sanction that would restrict the lawer's ability to
practice law in any other jurisdiction.

SECTION 2. SCR 20:5.5 of the Suprenme Court Rules is anended to
add the foll owm ng comment:

W SCONSI N COMVENT

Lawers desiring to provide pro bono legal services on a
tenporary basis in the State of Wsconsin when it has been affected
by a mmjor disaster, when they are not otherwise authorized to
practice law in the State of Wsconsin, as well as lawers from a
jurisdiction affected by a nmgjor disaster who seek to practice |aw
tenporarily in this jurisdiction, but who are not otherw se
authorized to practice law in the State of Wsconsin, should consult
Suprene Court Rule 23.03.

I T 1S FURTHER ORDERED that the Comments to SCRs 20:5.5 and 23.03
are not adopted, but wll be published and nay be consulted for
gui dance in interpreting and applying the rule.

IT IS FURTHER ORDERED that notice of these amendnents of the
suprene court rules be given by a single publication of a copy of
this order in the official state newspaper and in an official

publication of the State Bar of W sconsin.
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Dat ed at Madi son, Wsconsin, this 5th day of July, 2012.

BY THE COURT:

Diane M Frengen
Clerk of Supreme Court
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