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  NOTI CE 

This order is subject to further 
editing and modification.  The 
final version will appear in the 
bound volume of the official 
reports. 
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On August  24,  2009,  Jon Ki ngst ad,  St even Levi ne,  James Thi el ,  

and 40 ot her  member s of  t he St at e Bar  of  Wi sconsi n pet i t i oned t hi s 

cour t  t o amend Supr eme Cour t  Rul e ( SCR)  10. 03( 5) ( b) 1.   On 

November  17,  2010,  t hi s cour t  i ssued an or der  hol di ng t hi s r ul e 

pet i t i on i n abeyance pendi ng f i nal  di sposi t i on of  al l  f eder al  

l i t i gat i on i n Ki ngst ad v.  St at e Bar  of  Wi sconsi n,  a case f i l ed by t he 

named pet i t i oner s chal l engi ng t he use of  mandat or y dues t o f und a 

St at e Bar  publ i c i mage adver t i s i ng campai gn.   On December  3,  2010,  

f ol l owi ng t he Sevent h Ci r cui t  Cour t  of  Appeal s '  deci s i on i n Ki ngst ad,  

622 F. 3d 708 ( 7t h Ci r .  2010) ,  t he pet i t i oner s amended t hei r  r ul e 

pet i t i on,  pr oposi ng f ur t her  changes t o t he l anguage of  

SCR 10. 03( 5) ( b) 1.   

At  open admi ni st r at i ve conf er ence on Januar y 12,  2011,  t he cour t  

vot ed t o conduct  a publ i c hear i ng on t he amended pet i t i on.   A l et t er  

t o i nt er est ed par t i es was sent  on Febr uar y 16,  2011.   At t or ney St even 
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Levi ne f i l ed a l et t er  dat ed Mar ch 27,  2011.   The St at e Bar  f i l ed a 

r esponse t o t he amended pet i t i on on Apr i l  11,  2011. 1   

A publ i c hear i ng was conduct ed on Apr i l  11,  2011.   At t or ney 

St even Levi ne pr esent ed t he pet i t i on t o t he cour t .   At t or ney Rober t a 

Howel l  appear ed on behal f  of  t he St at e Bar .   At  t he ensui ng open 

admi ni st r at i ve conf er ence t he cour t  di scussed t he mat t er  ext ensi vel y.   

Supr eme cour t  r ul e 10. 03( 5)  i s  ent i t l ed " Member shi p dues and 

r educt i on of  dues f or  cer t ai n act i v i t i es. "   Supr eme cour t  r ul e 

10. 03( 5) ( b) 1.  cur r ent l y pr ovi des as f ol l ows:  

( b)  1.  The St at e Bar  may engage i n and f und any 
act i v i t y t hat  i s  r easonabl y i nt ended f or  t he pur poses of  
t he associ at i on.  The St at e Bar  may not  use compul sor y dues 
of  any member  who obj ect s t o t hat  use f or  pol i t i cal  or  
i deol ogi cal  act i v i t i es t hat  ar e not  r easonabl y i nt ended f or  
t he pur pose of  r egul at i ng t he l egal  pr of essi on or  i mpr ovi ng 
t he qual i t y of  l egal  ser vi ces.  The st at e bar  shal l  f und 
t hose pol i t i cal  or  i deol ogi cal  act i v i t i es by t he use of  
vol unt ar y dues,  user  f ees or  ot her  sour ces of  r evenue.  

I n Ki ngst ad,  t he Sevent h Ci r cui t  Cour t  of  Appeal s st at ed,  i nt er  al i a,  

t hat :  

[ T] he St at e Bar  may use t he mandat or y dues of  obj ect i ng 
member s t o f und onl y t hose act i v i t i es t hat  ar e r easonabl y 
r el at ed t o t he St at e Bar ' s dual  pur poses of  r egul at i ng t he 
pr of essi on and i mpr ovi ng t he qual i t y of  l egal  ser vi ces,  

                                                 
1 The pet i t i oner s obj ect ed t o t he St at e Bar  f i l i ng as unt i mel y,  

but  t he cour t  accept ed t he f i l i ng.   The St at e Bar ' s r esponse not es 
t hat  on Apr i l  9,  2011,  t he St at e Bar  Boar d of  Gover nor s appr oved 
cer t ai n amendment s t o t he St at e Bar  byl aws,  SCR Ch.  10 Appendi x,  
Ar t i c l e I ,  sect i on 5,  per t ai ni ng t o pr ocedur es f or  dues r educt i ons.   
On Jul y 6,  2011,  25 act i ve member s of  t he St at e Bar  of  Wi sconsi n 
f i l ed a pet i t i on aski ng t hi s cour t  t o r evi ew and voi d or  amend t he 
amendment .   That  r equest  i s pendi ng bef or e t he cour t .   See Rul e No.  
11- 05,  I n t he mat t er  of  t he pet i t i on t o r evi ew change i n St at e Bar  
Byl aw.    
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whet her  or  not  t hose same expendi t ur es ar e al so non-
i deol ogi cal  or  non- pol i t i cal .   

Ki ngst ad,  622 F. 3d at  718.   The Sevent h Ci r cui t  Cour t  of  Appeal s 

speci f i cal l y addr essed SCR 10. 03( 5) ( b) 1. ,  st at i ng:  

Thi s hol di ng ef f ect i vel y f i nds t hat  t he second sent ence of  
Wi sconsi n Supr eme Cour t  Rul e 10. 03( 5) ( b) 1 i s t oo nar r ow 
because i t  aut hor i zes obj ect i ons t o t he use of  mandat or y 
dues onl y f or  pol i t i cal  and i deol ogi cal  act i v i t i es t hat  ar e 
not  r easonabl y r el at ed t o t he const i t ut i onal  pur poses of  
r egul at i ng t he l egal  pr of essi on and i mpr ovi ng t he qual i t y 
of  l egal  ser vi ces.  

I d.    

The quest i on bef or e t he cour t  i n t hi s admi ni st r at i ve r ul e mat t er  

was whet her  t o adopt  t he amendment s pr oposed by t he pet i t i oner s.   The 

pet i t i oner s asked t he cour t  t o modi f y SCR 10. 03( 5) ( b) 1.  as f ol l ows:  

( b)  1.  The St at e Bar  may engage i n and f und any 
act i v i t y t hat  i s  r easonabl y i nt ended f or  t he pur poses of  
t he associ at i on.  The St at e Bar  may not  use compul sor y dues 
of  any member  who obj ect s t o t hat  use f or  pol i t i cal  or  
i deol ogi cal  act i v i t i es t hat  ar e not  r easonabl y di r ect l y,  
pr i mar i l y,  and subst ant i al l y  i nt ended f or  t he pur pose of  
r egul at i ng t he l egal  pr of essi on or  i mpr ovi ng t he qual i t y of  
l egal  ser vi ces.  The st at e bar  shal l  f und t hose pol i t i cal  
and i deol ogi cal  act i v i t i es by t he use of  vol unt ar y dues,  
user  f ees or  ot her  sour ces of  r evenue.   The bur den of  
demonst r at i ng t hat  an act i v i t y i s di r ect l y,  pr i mar i l y,  and 
subst ant i al l y  i nt ended f or  t he pur poses of  r egul at i ng t he 
l egal  pr of essi on or  i mpr ovi ng t he qual i t y of  l egal  ser vi ces 
shal l  be on t he St at e Bar  and shal l  be met  by c l ear  and 
convi nci ng evi dence.  

The St at e Bar ' s r esponse obj ect ed t o aspect s of  t he amended 

pet i t i on and pr oposed di f f er ent  amendment s t o r ead as f ol l ows:  

( b)  1.  The St at e Bar  may engage i n and f und any 
act i v i t y t hat  i s  r easonabl y i nt ended f or  t he pur poses of  
t he associ at i on.  The St at e Bar  may not  use t he compul sor y 
dues of  any member  who obj ect s t o t hat  use f or  pol i t i cal  or  
i deol ogi cal  as pr ovi ded i n SCR 10. 03( 5) ( b) 3 t o f und onl y 
t hose act i v i t i es t hat  ar e not  necessar i l y  or  r easonabl y 
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i nt ended f or  t he pur pose of  r el at ed t o r egul at i ng t he l egal  
pr of essi on or  i mpr ovi ng t he qual i t y of  l egal  ser vi ces.  The 
st at e bar  shal l  f und t hose pol i t i cal  or  i deol ogi cal  al l  
ot her  act i v i t i es by t he use of  vol unt ar y dues,  user  f ees or  
ot her  sour ces of  r evenue.  

The cour t  consi der ed t hese pr oposal s.   The cour t  unani mousl y 

agr eed t hat  t he wor ds " pol i t i cal  or  i deol ogi cal "  and " pol i t i cal  and 

i deol ogi cal "  must  be del et ed f r om SCR 10. 03( 5) ( b) 1.   The cour t  opt ed 

t o amend t he r ul e t o compor t  wi t h l anguage ci t ed i n t he Ki ngst ad 

deci s i on. 2  

The cour t  t ook t he mat t er  under  advi sement .   On Oct ober  17,  2011 

and November  7,  2011,  t he cour t  di scussed t he mat t er  i n open 

admi ni st r at i ve conf er ence and vot ed,  unani mousl y,  t o amend SCR 

10. 03( 5) ( b) 1.  as set  f or t h her ei n.   Ther ef or e,   

I T I S ORDERED t hat  t he Supr eme Cour t  Rul es ar e modi f i ed,  

ef f ect i ve Januar y 1,  2012,  as f ol l ows:  

SECTION 1.   10. 03( 5) ( b) 1.  of  t he Supr eme Cour t  Rul es i s amended t o 

r ead:  

10. 03 (5) ( b)  1.   The St at e Bar  may engage i n and f und any 

act i v i t y t hat  i s  r easonabl y i nt ended f or  t he pur poses of  t he 

associ at i on set  f or t h i n SCR 10. 02( 2) .   The St at e Bar  may not  use t he 

                                                 
2 The cour t  consi der ed t he pet i t i oner s '  r equest  f or  an amendment  

addi ng l anguage t hat  woul d i mpose a bur den of  pr oof  on t he St at e Bar .   
Member s of  t he cour t  expr essed di f f er ent  opi ni ons r egar di ng whet her  a 
bur den of  pr oof  shoul d be i mposed on t he St at e Bar  i n 
SCR 10. 03( 5) ( b) 1. ,  whet her  l anguage i n pr oposed byl aws was suf f i c i ent  
t o i mpose a bur den of  pr oof  on t he St at e Bar ,  and what  bur den of  
pr oof  mi ght  be r equi r ed or  ot her wi se appr opr i at e.   On Apr i l  11,  2011,  
t he cour t  vot ed 5 t o 2 ( C. J.  Abr ahamson and J.  Pr osser ,  di ssent i ng)  
t o def er  adopt i on of  any l anguage i mposi ng a bur den of  pr oof  on t he 
St at e Bar  pendi ng t he cour t ' s  r evi ew of  r ecent  St at e Bar  byl aw 
amendment s ( Rul e No.  11- 05,  I n t he mat t er  of  t he pet i t i on t o r evi ew 
change i n St at e Bar  Byl aw) .  
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compul sor y dues of  any member  who obj ect s t o t hat  use f or  pol i t i cal  

or  i deol ogi cal  pur suant  t o SCR 10. 03( 5) ( b) 3.  f or  act i v i t i es t hat  ar e 

not  necessar i l y  or  r easonabl y i nt ended f or  r el at ed t o t he pur pose 

pur poses of  r egul at i ng t he l egal  pr of essi on or  i mpr ovi ng t he qual i t y 

of  l egal  ser vi ces.  The st at e bar  shal l  f und t hose pol i t i cal  or  

i deol ogi cal  act i v i t i es by t he use of  vol unt ar y dues,  user  f ees or  

ot her  sour ces of  r evenue.  

Expendi t ur es t hat  ar e not  necessar i l y  or  r easonabl y r el at ed t o 

t he pur poses of  r egul at i ng t he l egal  pr of essi on or  i mpr ovi ng t he 

qual i t y of  l egal  ser vi ces may be f unded onl y wi t h vol unt ar y dues,  

user  f ees or  ot her  sour ces of  r evenue.  

SECTION 2.   The f ol l owi ng Comment  t o SCR 10. 03( 5) ( b) 1.  i s  cr eat ed 

t o r ead:  

Comment  

The t er m vol unt ar y dues i n SCR 10. 03( 5) ( b) 1.  r ef er s t o t he dues 

of  member s who do not  wi t hhol d dues pur suant  t o SCR 10. 03( 5) ( b) 2.  or  

successf ul l y obj ect  pur suant  t o SCR 10. 03( 5) ( b) 3.  

I T I S FURTHER ORDERED t hat  t he Comment  t o 10. 03( 5) ( b) 1.  i s  not  

adopt ed,  but  wi l l  be publ i shed and may be consul t ed f or  gui dance i n 

i nt er pr et i ng and appl y i ng SCR 10. 03( 5) ( b) 1.  

I T I S FURTHER ORDERED t hat  not i ce of  t hi s amendment  of  

SCR 10. 03( 5) ( b) 1.  be gi ven by a si ngl e publ i cat i on of  a copy of  t hi s  

or der  i n t he of f i c i al  st at e newspaper  and i n an of f i c i al  publ i cat i on 

of  t he St at e Bar  of  Wi sconsi n.  
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Dat ed at  Madi son,  Wi sconsi n,  t hi s 11t h day of  November ,  2011.  

 
BY THE COURT:  
 
 
 
A.  John Voel ker  
Act i ng Cl er k of  Supr eme Cour t  
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