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SUPREME COURT OF W SCONSI N
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This order is subject to further
editing and nodification. The
final version will appear in the
bound volunme of the official
reports.

No. 08-28

In the matter of creation of procedures for Fl LED

| awyer support and nonitoring and procedures

for referrals fromthe Ofice of Lawer

Regul ati on. MAY 14, 2010

David R Schanker
Clerk of Supreme Court
Madi son, W

On Decenber 29, 2008, the State Bar of Wsconsin (State
Bar), by its then-President, Diane S. Diel, and the Ofice of
Lawer Regulation (OLR), by its director, Keith L. Sellen,
jointly petitioned this court to establish procedures for |awer
support and nonitoring within the State Bar and for OLR to refer
| awyers for assessnent, treatnent, and nonitoring.

On COctober 29, 2009, the court conducted a public hearing
on this matter. At the ensuing open admnistrative conference
the court discussed this petition, together with Rule 08-13, In

the matter of creation of Suprene Court Rule SCR 40.075 Rel ating

to Conditional Admission to the Bar.' At the conclusion of the

open conference the <court directed additional research on

certain aspects of the petition. The court discussed the matter

! Rule petition 08-13 is held in abeyance pursuant to this
court's order dated August 3, 2009.
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again at its open admnistrative conference on April 27, 2010
and voted to adopt the petition as set forth herein. Chi ef
Justice Abrahanmson dissented from the adoption of SCR
10.05(4)(m2; Justice Bradley also dissents from the adoption of
SCR 10. 05(4) () 2.

IT IS ORDERED that, effective July 1, 2010, the Suprene
Court Rules are anended as foll ows:

SEcron 1. 10.05 (4) (m of the Suprene Court Rules is

created to read:

10.05 (4) (m 1. 'Establishnent.’ The board of governors
may provide assistance prograns, including assistance in |aw
of fice mnagenent, and assistance to judges, |awers, |aw

students, and their famlies in coping with al coholism and ot her
addictions, nental illness, physical disability, and other
problens related to or affecting the practice of law. The board
may establish commttees, hire staff, and obtain volunteers as
reasonably necessary to provide assistance. The board shal
establish policies consistent with the purposes of the state bar
and in furtherance of the public interest in the conpetence and
integrity of the | egal profession.

2. '"Privileges, immunity.' Comruni cations W th an
assi stance conmttee nenber, staff, or volunteers by any person
providing information in good faith are privileged;, no |awsuit
based upon these comruni cations may be instituted by any person.
In providing assistance services, the board, menbers  of

assistance commttees, staff, and volunteers designated by the
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board shall be imune fromsuit for any conduct in the course of
their official duties.

3. 'Confidentiality. All comuni cat i ons W th an
assistance committee nenber, staff, or volunteer, and al
records of program assistance to a person are confidential and
shall not be disclosed, except in any of the followng
ci rcunst ances:

a. Wth the express consent of the person provided
assi st ance.

b. Wen required as a condition for nonitoring.

c. \Wien reasonably necessary to prevent death or
substantial bodily harmto the person assisted or to another.

d. \When reasonably necessary to prevent child abuse or
el der abuse.

e. \Wen reporting is mandated by other | aw.

SECTToN 2. 21.03 (9) of the Suprenme Court Rules is created
to read:

21.03 (9) The director, with notice to the |awer
concerned, may refer a lawer to a state bar |awer assistance
program for any of the foll ow ng reasons:

(a) The lawer has agreed to enter an alternative to
di scipline program and the director determ nes that a state bar
| awyer assistance program would be the appropriate entity to
noni tor condi ti ons.

(b) The lawer is subject to conditions on the continued

practice of law or conditions on seeking l|icense reinstatenment
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and the director determines a state bar [|awer assistance
program woul d be the appropriate entity to nonitor conditions.

(c) The [|awer has pl eaded i npairnment or nmedi cal
i ncapacity in response to an investigation or a conplaint.

(d) The lawyer has exhibited or engaged in other behavior
that provides a reasonable belief that the |awer nay be
i mpai red or incapacitated.

SEcTtoN 3. 21.19 of the Suprenme Court Rules is anended to
read:

21.19 Conmunications wth the director, staff of the
office of lawer regulation, a district comrittee, a special
i nvesti gat or, ret ai ned counsel , t he prelimnary revi ew
conmittee, and a special prelimnary review panel alleging
attorney m sconduct or medical incapacity and testinony given in
an investigation or proceeding under SCR ch. 22 are privileged.
No |awsuit predicated on these communications nmay be instituted
agai nst any grievant or wtness. The director, staff of the
office of lawer regulation, nenbers of a district commttee,
speci al i nvestigators, retai ned counsel, menbers  of t he
prelimnary review commttee, nenbers of a special prelimnary
review panel, referees, nenbers of the board of adm nistrative
oversight, and persons atterneys designated by the director to
nmoni tor conpliance with diversion agreenents or with conditions
i nposed on the attorney's practice of law, shall be inmmune from
suit for any conduct in the course of their official duties.

SECTION 4. 22.40 (7) of the Supreme Court Rules is created

to read:
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22.40 (7) The director may provide relevant information to
a state bar |awyer assistance program when neking a referral
pursuant to SCR 21.03 (9).

IT I'S FURTHER ORDERED that three years after the effective
date of this order the petitioners, the State Bar of Wsconsin
and the Ofice of Lawer Regulation, shall provide the court
with a witten report advising the court of the inpact of the
adoption of SCR 10.05(4)(m.

IT IS FURTHER ORDERED that notice of the creation and
anendnent of these rules be given by a single publication of a
copy of this order and of the petition in the official state
newspaper and in an official publication of the State Bar of
W sconsi n.

Dat ed at Madi son, Wsconsin, this 14th day of May, 2010.

BY THE COURT:

David R Schanker
Clerk of Suprene Court



No. 08-28.ssa

M1 SH RLEY S. ABRAHAMSQN, C. J. (di ssenting). | dissent
from the adoption of SCR 10.05(4)(m 2 because, as drafted, the
immunity afforded by SCR 10.05(4)(m 2 is broader than is needed
to protect persons providing assistance to judges, |awers, |aw
students, and their famlies in coping with alcoholism and ot her
addi ctions, nental illness, physical disability. | would draft

the provision nore narrowy.
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