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SUPREME COURT OF W SCONSI N

NoTI CE
This order is subject to further
editing and nodification. The
final version will appear in the
bound volunme of the official
reports.
No. 05-06
In the matter of Proposed Amendnent to WSs. Fl LED
Stat. § 887.26
APR 29, 2008

David R Schanker
Clerk of Supreme Court
Madi son, W

On June 15, 2005, the Judicial Council filed a petition
proposi ng certain anendnents to Ws. Stat. 8§ 887.26, relating to
requi renents for depositions conducted outside the state of
W sconsi n. On Novenber 14, 2005, the court conducted a public
hearing on this matter. The court and the petitioner concluded
that the petition required certain revisions to clarify that
§ 887.26, as anended, would permt the taking of both oral and
witten depositions. The petition was returned to the Judici al
Counci | . An anmended petition was filed on June 12, 2006. At
its open admi nistrative conference on March 21, 2007, the court
adopted the petition, as anended, effective July 1, 2008.

Ther ef or e,

IT IS ORDERED that, effective July 1, 2008, 887.26 of the

statutes is amended as fol |l ows:
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Section 1. 887.26 (title) and (1) of the statutes are
amended to read:

887.26 (title) Depositions w-thout—this outside state by
conm ssi on. (1) How TAKEN. In any civil action, proceeding, or
matter in which depositions may be taken within this state, the
deposition of any w tness wthout outside the state nmay be taken

before any officer as provided in s. 804.03 (1) or (2) or as

provided in the rules of the state or country where taken.

Depositions outside the state my be taken orally or wupon

witten interrogateries questions as provided in this section.
Section 2. Section 887.26 (4) of the statutes is anended

to read:
887.26 (4) Comw sSSION TO TAKE. A conm ssion may issue from any

court of record to take the deposition of any wtness w-thout

outside the state, where—an—issueof facthas beenjoinedorthe

ti-me—therefor—has—expired~ after commencenent of the action,
except as provided in s. 804.015 or as provided in s. 804.02

(1), for any cause which—shall—be that is deened sufficient by

the court, or when required for use on any trial or hearing or
upon any notion or proceeding. The conm ssion shall be signed
by the clerk and sealed and shall be acconpanied by a copy of
subs. (4), (5), and (6).

Section 3. Section 887.26 (5 (a) of the statutes is
renunbered 887.26 (5) (bm 1. and anended to read:

887.26 (5) (bm) 1. The party person desiring a conm ssion
shal|l prepare interrogatoeries a notice of intent to obtain a

comm ssion and state in the caption thereef of the notice of
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intent the name of the eceomrssioner—proposed—bythe party—the
nare—of —the witness and the his or her residence ef—each wth

particularity, and shall serve a copy thereef of the notice of

intent on the opposite party, wth a notice that, at the
expiration of 30 5 days fromthe date of such—serviee the notice

of intent, a commssion will be issued te—takethe deposition—-of
the—wi-tness— directed to the court of jurisdiction of the

residence of the witness, requesting that a subpoena issue from

that court conpelling the deposition upon witten questions of

the witness, and specifying the reason for taking the sane. The

notice of intent shall be acconpanied by the questions. Wthin

such—timre the 5-day period, the opposite party may file with the

clerk and serve upon the other his—eor—her party any objections;

wH-thess—and to the issuance of the conmission and serve his or

her ereoss-interrogatoeries cross-questions; and state the nane

and residence of any person whom the opposite party desires to

act as an additional comm ssioner, who nust reside in the county

in which the comm ssioner first naned resides, and nay serve any

objections to the questions and any cross-questions.

Section 4. Section 887.26 (5) (anm) of the statutes is
created to read:

887.26 (5) (am Oral Depositions. 1. The person desiring a
comm ssion shall prepare a notice of intent to obtain a
commi ssion and state in the caption of the notice of intent the
name of the witness and his or her residence with particularity,

and shall serve a copy of the notice of intent on the opposite
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party, with a notice that, at the expiration of 5 days fromthe
date of the notice of intent, a commssion wll be issued
directed to the court of jurisdiction of the residence of the
W tness, requesting that a subpoena issue from that court
conpelling the oral deposition of the wtness, and specifying
the reason for taking the sane. Wthin the 5-day period the
opposite party may file with the clerk and serve upon the other
party objections to the issuance of the conm ssion.

2. At the expiration of the 5 days, and no objection being
recei ved or sustained, the conm ssion shall issue as provided in
sub. (4). At the noticing person’s expense, the comm ssion shal
be transmtted to the court of jurisdiction of residence of the
wi tness, for issuance of the deposition subpoena in accord wth
the rules applicable to that court. No comm ssion shall issue
if the witness’s residence is not given as required.

Section 5. Section 887.26 (5 (b) of the statutes is
renunbered 887.26 (5) (bm 3. and anended to read:

887.26 (5) (bm 3. At the expiration of the tiwetimted-

aterrogatories— Fheredupon period under sub. (b) 1. and (b) 2.

and if no objection to the issuance of the comm ssion has been

recei ved or sustained the conm ssion shall be—issued issue, wth

the i+nterrogatories witten questions, di rect, cross and
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redirect, and all obj ecti ons, and transmitted to the
comm ssioner first nanmed by nmail or express at the expense of
the noving party. But when any defendant shall not have

appeared and the tinme for the defendant to plead has expired, no

notice is required to be given such defendant, and the
comm ssion nmay issue on filing the direct #nterrogateries
guestions as provided in sub. (4). At the noticing person's

expense, the conmmission shall be transmtted to the court of

jurisdiction of the residence of the witness, for issuance of

t he subpoena in accord with the rules applicable to that court.

No conmi ssion shall issue if the wtness's residences—are

residence is not given as required.

Section 6. Section 887.26 (5) (bm (title), 2., 4. and
(c) of the statutes are created to read:

887.26 (5) (bm (title) Witten Questions.

2. If cross-questions are served, within 3 days after such
service the noticing person may al so serve redirect questions on
the opposite party, who may, within 3 days after such service,
serve objections to such redirect questions.

4. Upon issuance of the conm ssion, the noticing person
shall transmt to the officer taking or transcribing the
deposition, by mail or express, the direct, cross, and redirect
guestions, and the objections to the questions.

(c) Bef ore Commencenent of Action. When testinony is
sought of a witness outside the state before commencenent of an

action as provided in s. 804.02 (1), the order issued under s.
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804.02 (1) (c) shall also include a commssion in the form
provi ded by sub. (4) of this section.

Section 7. Section 887.26 (6) (title) of the statutes is
amended to read:

887.26 (6) (title) Dury oF CawtssrtaneR COWM SSI ONER—EXAM NATI ON AND

CROsS- EXAM NATI ON;  RECORD.

Section 8. Section 887.26 (6) (a) of the statutes is
renunbered 887.26 (6) (cn) and anended to read:
887.26 (6) (cm  Fhe——commssioner—first—naned -shall—fix—the

where they reside, unless they agree upon another. The

comm ssioner first named taking or transcribing the deposition

shall have charge of and return the deposition, which return
shall be in the sanme form and manner directed by the conm ssion
or as provided by s. 804.05 (7). If either comm ssioner shall
not attend at the time and place so fixed, the other nay execute
the commission with like effect as if both were present, but
such commi ssioner nust certify in the return that the other had

due notice but failed to attend.
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Section 9. Sections 887.26 (6) (am) and (bnm) of the
statutes are created to read:

887.26 (6) (anm) Oral Exam nation. Testinony shall be taken
in the manner provided by ss. 804.05 (4) to (6).

(bm Exam nation by Witten Questions. Testinmony shall be
taken in the manner provided by s. 804.06(2).

Section 10. Sections 887.26 (6) (b), (c) and (d) of the
statutes are repeal ed.

Section 11. Section 887.26 (6) (cm (title) of the
statutes is created to read:

887.26 (6) (cm (title) Certification and Service by
O ficer; Exhibits; Copies; Notice of Service.

Section 12. Section 887.26 (7) of the statutes is anended
to read:

887.26 (7) FEES. The persons who take or transcribe the

depositions and the wtness shall be entitled to the fees
al l oned supplerental court comm-ssioners reporters under s.
81468 814.69 (1) and witnesses for simlar service by the |aw
of this state, or sueh as may be prescribed by the law of the
state or country where taken.

Section 13. Section 887.26 (8) of the statutes is anended
to read:

887.26 (8) TransLATIONS. When the witness is unable to speak
the English |anguage, the judge of the court from which the

conmi ssion issues nmay appoint sone conpetent and disinterested

person to transl ate the—comm-ssion—rules—interrogatories—and
cross-interrogatories,—or—such, at the expense of the noticing
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person, the subpoena, rules, and deposition questions and

answers, or any part thereof as may be necessary, from the

English into the |anguage speken used by the witness or vice
versa; and such-translation-—shall—be-sentto the comissioner—n

translation shall be transcribed and maintained as part of the

deposition transcript. The translator shall append to al

translations the translator's affidavit that the translator

knows the English and sueh—foreign the |anguage of the wtness,

and that in making such translation the translator carefully and
truly transl ated sueh the proceedings from the—English into sueh

forelgn the witness's language or from the wtness's | anguage

into English, and that sueh the translation is correct. Sueh A

transl ation under this paragraph shall have the sane effect as

if all the proceedings were in English, but the t+alk circuit
court, upon the deposition being offered in evidence, may admt
the testinony of witnesses |earned in sueh—fereign the |anguage

of the deposed witness for the purpose of correcting errors

therein; and, if it shall appear that the first translation was
in any respect so incorrect as to mslead the witness, the court
may, in its discretion, continue the cause for the further

t aki ng of testinony.
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IT IS FURTHER ORDERED that notice of these anendnents be
given by a single publication of a copy of this order in the
official state newspaper and in an official publication of the
State Bar of W sconsin.

ANNETTE KI NGSLAND ZI EGLER, J., did not participate.

Dat ed at Madi son, Wsconsin, this 29th day of April, 2008.

BY THE COURT:

David R Schanker
Clerk of Suprene Court
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