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On June 15,  2005,  t he Judi c i al  Counci l  f i l ed a pet i t i on 

pr oposi ng cer t ai n amendment s t o Wi s.  St at .  § 887. 26,  r el at i ng t o 

r equi r ement s f or  deposi t i ons conduct ed out si de t he st at e of  

Wi sconsi n.   On November  14,  2005,  t he cour t  conduct ed a publ i c 

hear i ng on t hi s mat t er .   The cour t  and t he pet i t i oner  concl uded 

t hat  t he pet i t i on r equi r ed cer t ai n r evi s i ons t o c l ar i f y t hat  

§ 887. 26,  as amended,  woul d per mi t  t he t aki ng of  bot h or al  and 

wr i t t en deposi t i ons.   The pet i t i on was r et ur ned t o t he Judi c i al  

Counci l .   An amended pet i t i on was f i l ed on June 12,  2006.   At  

i t s  open admi ni s t r at i ve conf er ence on Mar ch 21,  2007,  t he cour t  

adopt ed t he pet i t i on,  as amended,  ef f ect i ve Jul y 1,  2008.  

Ther ef or e,  

I T I S ORDERED t hat ,  ef f ect i ve Jul y 1,  2008,  887. 26 of  t he 

st at ut es i s amended as f ol l ows:  
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Section 1.   887. 26 ( t i t l e)  and ( 1)  of  t he st at ut es ar e 

amended t o r ead:  

887.26 ( t i t l e)  Depositions without this outside state by 

commission.  (1) HOW TAKEN.   I n any ci v i l  act i on,  pr oceedi ng,  or  

mat t er  i n whi ch deposi t i ons may be t aken wi t hi n t hi s st at e,  t he 

deposi t i on of  any wi t ness wi t hout  out si de t he st at e may be t aken 

bef or e any of f i cer  as pr ovi ded i n s.  804. 03 ( 1)  or  ( 2)  or  as 

pr ovi ded i n t he r ul es of  t he st at e or  count r y wher e t aken.   

Deposi t i ons out s i de t he st at e may be t aken or al l y or  upon 

wr i t t en i nt er r ogat or i es quest i ons as pr ovi ded i n t hi s sect i on.  

Section 2.  Sect i on 887. 26 ( 4)  of  t he st at ut es i s amended 

t o r ead:  

887. 26 (4) COMMI SSI ON TO TAKE.   A commi ssi on may i ssue f r om any 

cour t  of  r ecor d t o t ake t he deposi t i on of  any wi t ness wi t hout  

out si de t he st at e,  wher e an i ssue of  f act  has been j oi ned or  t he 

t i me t her ef or  has expi r ed,  af t er  commencement  of  t he act i on,  

except  as pr ovi ded i n s.  804. 015 or  as pr ovi ded i n s.  804. 02 

( 1) ,  f or  any cause whi ch shal l  be t hat  i s deemed suf f i c i ent  by 

t he cour t ,  or  when r equi r ed f or  use on any t r i al  or  hear i ng or  

upon any mot i on or  pr oceedi ng.   The commi ssi on shal l  be s i gned 

by t he c l er k and seal ed and shal l  be accompani ed by a copy of  

subs.  ( 4) ,  ( 5) ,  and ( 6) .  

Section 3.  Sect i on 887. 26 ( 5)  ( a)  of  t he s t at ut es i s 

r enumber ed 887. 26 ( 5)  ( bm)  1.  and amended t o r ead:  

887. 26 (5) ( bm)  1.  The par t y per son desi r i ng a commi ssi on 

shal l  pr epar e i nt er r ogat or i es a not i ce of  i nt ent  t o obt ai n a 

commi ssi on and st at e i n t he capt i on t her eof  of  t he not i ce of  
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i nt ent  t he name of  t he commi ssi oner  pr oposed by t he par t y,  t he 

name of  t he wi t ness and t he hi s or  her  r esi dence of  each wi t h 

par t i cul ar i t y,  and shal l  ser ve a copy t her eof  of  t he not i ce of  

i nt ent  on t he opposi t e par t y,  wi t h a not i ce t hat ,  at  t he 

expi r at i on of  10 5 days f r om t he dat e of  such ser vi ce t he not i ce 

of  i nt ent ,  a commi ssi on wi l l  be i ssued t o t ake t he deposi t i on of  

t he wi t ness,  di r ect ed t o t he cour t  of  j ur i sdi ct i on of  t he 

r esi dence of  t he wi t ness,  r equest i ng t hat  a subpoena i ssue f r om 

t hat  cour t  compel l i ng t he deposi t i on upon wr i t t en quest i ons of  

t he wi t ness,  and speci f y i ng t he r eason f or  t aki ng t he same.   The 

not i ce of  i nt ent  shal l  be accompani ed by t he quest i ons.   Wi t hi n 

such t i me t he 5- day per i od,  t he opposi t e par t y may f i l e wi t h t he 

c l er k and ser ve upon t he ot her  hi s or  her  par t y any obj ect i ons,  

t o t he i nt er r ogat or i es pr oposed and t o t he compet ency of  t he 

wi t ness and t o t he i ssuance of  t he commi ssi on and ser ve hi s or  

her  cr oss- i nt er r ogat or i es cr oss- quest i ons;  and st at e t he name 

and r esi dence of  any per son whom t he opposi t e par t y desi r es t o 

act  as an addi t i onal  commi ssi oner ,  who must  r esi de i n t he count y 

i n whi ch t he commi ssi oner  f i r st  named r esi des,  and may ser ve any 

obj ect i ons t o t he quest i ons and any cr oss- quest i ons.  

Section 4.  Sect i on 887. 26 ( 5)  ( am)  of  t he st at ut es i s 

cr eat ed t o r ead:  

887. 26 (5) ( am)  Oral Depositions. 1.  The per son desi r i ng a 

commi ssi on shal l  pr epar e a not i ce of  i nt ent  t o obt ai n a 

commi ssi on and st at e i n t he capt i on of  t he not i ce of  i nt ent  t he 

name of  t he wi t ness and hi s or  her  r esi dence wi t h par t i cul ar i t y,  

and shal l  ser ve a copy of  t he not i ce of  i nt ent  on t he opposi t e 
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par t y,  wi t h a not i ce t hat ,  at  t he expi r at i on of  5 days f r om t he 

dat e of  t he not i ce of  i nt ent ,  a commi ssi on wi l l  be i ssued 

di r ect ed t o t he cour t  of  j ur i sdi ct i on of  t he r esi dence of  t he 

wi t ness,  r equest i ng t hat  a subpoena i ssue f r om t hat  cour t  

compel l i ng t he or al  deposi t i on of  t he wi t ness,  and speci f y i ng 

t he r eason f or  t aki ng t he same.   Wi t hi n t he 5- day per i od t he 

opposi t e par t y may f i l e wi t h t he c l er k and ser ve upon t he ot her  

par t y obj ect i ons t o t he i ssuance of  t he commi ssi on.  

2.   At  t he expi r at i on of  t he 5 days,  and no obj ect i on bei ng 

r ecei ved or  sust ai ned,  t he commi ssi on shal l  i ssue as pr ovi ded i n 

sub.  ( 4) .  At  t he not i c i ng per son’ s expense,  t he commi ssi on shal l  

be t r ansmi t t ed t o t he cour t  of  j ur i sdi ct i on of  r esi dence of  t he 

wi t ness,  f or  i ssuance of  t he deposi t i on subpoena i n accor d wi t h 

t he r ul es appl i cabl e t o t hat  cour t .   No commi ssi on shal l  i ssue 

i f  t he wi t ness’ s r esi dence i s not  gi ven as r equi r ed.  

Section 5.  Sect i on 887. 26 ( 5)  ( b)  of  t he s t at ut es i s 

r enumber ed 887. 26 ( 5)  ( bm)  3.  and amended t o r ead:  

887. 26 (5) ( bm)  3.   At  t he expi r at i on of  t he t i me l i mi t ed,  

t he movi ng par t y may f i l e t he not i ce and i nt er r ogat or i es,  wi t h 

pr oof  of  ser vi ce t her eof  and t he movi ng par t i es '  obj ect i ons t o 

t he cr oss- i nt er r ogat or i es.   The movi ng par t y may al so ser ve 

r edi r ect  i nt er r ogat or i es on t he opposi t e par t y,  who may,  wi t hi n 

3 days af t er  such ser vi ce,  f i l e obj ect i ons t o such r edi r ect  

i nt er r ogat or i es.   Ther eupon per i od under  sub.  ( b)  1.  and ( b)  2. ,  

and i f  no obj ect i on t o t he i ssuance of  t he commi ssi on has been 

r ecei ved or  sust ai ned t he commi ssi on shal l  be i ssued i ssue,  wi t h 

t he i nt er r ogat or i es wr i t t en quest i ons,  di r ect ,  cr oss and 
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r edi r ect ,  and al l  obj ect i ons,  and t r ansmi t t ed t o t he 

commi ssi oner  f i r st  named by mai l  or  expr ess at  t he expense of  

t he movi ng par t y.   But  when any def endant  shal l  not  have 

appear ed and t he t i me f or  t he def endant  t o pl ead has expi r ed,  no 

not i ce i s r equi r ed t o be gi ven such def endant ,  and t he 

commi ssi on may i ssue on f i l i ng t he di r ect  i nt er r ogat or i es 

quest i ons as pr ovi ded i n sub.  ( 4) .   At  t he not i c i ng per son' s 

expense,  t he commi ssi on shal l  be t r ansmi t t ed t o t he cour t  of  

j ur i sdi ct i on of  t he r esi dence of  t he wi t ness,  f or  i ssuance of  

t he subpoena i n accor d wi t h t he r ul es appl i cabl e t o t hat  cour t .   

No commi ssi on shal l  i ssue i f  t he wi t ness' s r esi dences ar e 

r esi dence i s not  gi ven as r equi r ed.  

Section 6.   Sect i on 887. 26 ( 5)  ( bm)  ( t i t l e) ,  2. ,  4.  and 

( c)  of  t he st at ut es ar e cr eat ed t o r ead:  

 887. 26 (5) ( bm)  ( t i t l e)  Written Questions.   

 2.   I f  cr oss- quest i ons ar e ser ved,  wi t hi n 3 days af t er  such 

ser vi ce t he not i c i ng per son may al so ser ve r edi r ect  quest i ons on 

t he opposi t e par t y,  who may,  wi t hi n 3 days af t er  such ser vi ce,  

ser ve obj ect i ons t o such r edi r ect  quest i ons.  

4.   Upon i ssuance of  t he commi ssi on,  t he not i ci ng per son 

shal l  t r ansmi t  t o t he of f i cer  t aki ng or  t r anscr i bi ng t he 

deposi t i on,  by mai l  or  expr ess,  t he di r ect ,  cr oss,  and r edi r ect  

quest i ons,  and t he obj ect i ons t o t he quest i ons.  

( c)   Before Commencement of Action.   When t est i mony i s 

sought  of  a wi t ness out si de t he st at e bef or e commencement  of  an 

act i on as pr ovi ded i n s.  804. 02 ( 1) ,  t he or der  i ssued under  s.  
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804. 02 ( 1)  ( c)  shal l  al so i ncl ude a commi ssi on i n t he f or m 

pr ovi ded by sub.  ( 4)  of  t hi s sect i on.  

Section 7.  Sect i on 887. 26 ( 6)  ( t i t l e)  of  t he st at ut es i s 

amended t o r ead:   

887. 26 (6) ( t i t l e)  DUTY OF COMMI SSI ONER COMMI SSI ONER—EXAMI NATI ON AND 

CROSS- EXAMI NATI ON;  RECORD.  

Section 8.  Sect i on 887. 26 ( 6)  ( a)  of  t he st at ut es i s 

r enumber ed 887. 26 ( 6)  ( cm)  and amended t o r ead:  

887. 26 (6) ( cm)   The commi ssi oner  f i r st  named shal l  f i x  t he 

t i me and pl ace f or  execut i ng t he commi ssi on and gi ve t he ot her  

commi ssi oner  one day' s not i ce i f  r esi di ng i n t he same pl ace,  and 

when not ,  one day' s not i ce i n addi t i on f or  ever y 30 mi l es of  

di st ance bet ween t he pl ace of  r esi dence and t he pl ace f i xed f or  

execut i ng t he commi ssi on.  I f  t he not i ce be by mai l  doubl e t i me 

shal l  be al l owed;  but  not i ce may be wai ved i n wr i t i ng or  by 

appear ance at  t he execut i on of  t he commi ssi on.  I f  t her e be 2 

commi ssi oner s t he commi ssi on shal l  be execut ed i n t he count y  

wher e t hey r es i de,  unl ess t hey agr ee upon anot her .  The 

commi ssi oner  f i r st  named t aki ng or  t r anscr i bi ng t he deposi t i on 

shal l  have char ge of  and r et ur n t he deposi t i on,  whi ch r et ur n 

shal l  be i n t he same f or m and manner  di r ect ed by t he commi ssi on 

or  as pr ovi ded by s.  804. 05 ( 7) .  I f  ei t her  commi ssi oner  shal l  

not  at t end at  t he t i me and pl ace so f i xed,  t he ot her  may execut e 

t he commi ssi on wi t h l i ke ef f ect  as i f  bot h wer e pr esent ,  but  

such commi ssi oner  must  cer t i f y i n t he r et ur n t hat  t he ot her  had 

due not i ce but  f ai l ed t o at t end.   

http://nxt.legis.state.wi.us/nxt/gateway.dll?f=xhitlist$xhitlist_x=Advanced$xhitlist_vpc=first$xhitlist_xsl=querylink.xsl$xhitlist_sel=title;path;content-type;home-title$xhitlist_d=%7bstats%7d$xhitlist_q=%5bfield%20folio-destination-name:'804.05(7)'%5d$xhitlist_md=target-id=0-0-0-317889
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Section 9.  Sect i ons 887. 26 ( 6)  ( am)  and ( bm)  of  t he 

st at ut es ar e cr eat ed t o r ead:  

887. 26 (6) ( am)  Oral Examination.   Test i mony shal l  be t aken 

i n t he manner  pr ovi ded by ss.  804. 05 ( 4)  t o ( 6) .  

( bm)  Examination by Written Questions.   Test i mony shal l  be 

t aken i n t he manner  pr ovi ded by s.  804. 06( 2) .  

Section 10.  Sect i ons 887. 26 ( 6)  ( b) ,  ( c)  and ( d)  of  t he 

st at ut es ar e r epeal ed.  

Section 11.  Sect i on 887. 26 ( 6)  ( cm)  ( t i t l e)  of  t he 

st at ut es i s cr eat ed t o r ead:  

887. 26 (6) ( cm)  ( t i t l e)  Certification and Service by 

Officer; Exhibits; Copies; Notice of Service.    

Section 12.  Sect i on 887. 26 ( 7)  of  t he st at ut es i s amended 

t o r ead:  

887. 26 (7) FEES.   The per sons who t ake or  t r anscr i be t he 

deposi t i ons and t he wi t ness shal l  be ent i t l ed t o t he f ees 

al l owed suppl ement al  cour t  commi ssi oner s r epor t er s under  s.  

814. 68 814. 69 ( 1)  and wi t nesses f or  s i mi l ar  ser vi ce by t he l aw 

of  t hi s st at e,  or  such as may be pr escr i bed by t he l aw of  t he 

st at e or  count r y wher e t aken.  

Section 13.  Sect i on 887. 26 ( 8)  of  t he st at ut es i s amended 

t o r ead:  

887. 26 (8) TRANSLATI ONS.   When t he wi t ness i s unabl e t o speak 

t he Engl i sh l anguage,  t he j udge of  t he cour t  f r om whi ch t he 

commi ssi on i ssues may appoi nt  some compet ent  and di s i nt er est ed 

per son t o t r ansl at e t he  commi ssi on,  r ul es,  i nt er r ogat or i es and 

cr oss- i nt er r ogat or i es,  or  such,  at  t he expense of  t he not i c i ng 
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per son,  t he subpoena,  r ul es,  and deposi t i on quest i ons and 

answer s,  or  any par t  t her eof  as may be necessar y,  f r om t he 

Engl i sh i nt o t he l anguage spoken used by t he wi t ness or  v i ce 

ver sa;  and such t r ansl at i on shal l  be sent  t o t he commi ssi oner  i n 

pl ace of  t he or i gi nal  paper s t hat  have been t r ansl at ed.   Upon 

t he r et ur n of  t he commi ssi on and deposi t i on,  such j udge shal l  i n 

l i ke manner  cause t he answer s of  t he wi t ness and t he exhi bi t s t o 

be t r ansl at ed i nt o Engl i sh,  as wel l  as al l  ot her  pr oceedi ngs i n 

a f or ei gn l anguage,  and such t r ansl at i on t o be f i l ed t he 

t r ansl at i on shal l  be t r anscr i bed and mai nt ai ned as par t  of  t he 

deposi t i on t r anscr i pt .   The t r ansl at or  shal l  append t o al l  

t r ansl at i ons t he t r ansl at or ' s af f i davi t  t hat  t he t r ansl at or  

knows t he Engl i sh and such f or ei gn t he l anguage of  t he wi t ness,  

and t hat  i n maki ng such t r ansl at i on t he t r ansl at or  car ef ul l y and 

t r ul y t r ansl at ed such t he pr oceedi ngs f r om t he Engl i sh i nt o such 

f or ei gn t he wi t ness' s l anguage or  f r om t he wi t ness' s l anguage 

i nt o Engl i sh,  and t hat  such t he t r ansl at i on i s cor r ect .   Such A 

t r ansl at i on under  t hi s par agr aph shal l  have t he same ef f ect  as 

i f  al l  t he pr oceedi ngs wer e i n Engl i sh,  but  t he t r i al  c i r cui t  

cour t ,  upon t he deposi t i on bei ng of f er ed i n evi dence,  may admi t  

t he t est i mony of  wi t nesses l ear ned i n such f or ei gn t he l anguage 

of  t he deposed wi t ness f or  t he pur pose of  cor r ect i ng er r or s 

t her ei n;  and,  i f  i t  shal l  appear  t hat  t he f i r st  t r ansl at i on was 

i n any r espect  so i ncor r ect  as t o mi sl ead t he wi t ness,  t he cour t  

may,  i n i t s di scr et i on,  cont i nue t he cause f or  t he f ur t her  

t aki ng of  t est i mony.  
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I T I S FURTHER ORDERED t hat  not i ce of  t hese amendment s be 

gi ven by a s i ngl e publ i cat i on of  a copy of  t hi s or der  i n t he 

of f i c i al  st at e newspaper  and i n an of f i c i al  publ i cat i on of  t he 

St at e Bar  of  Wi sconsi n.  

ANNETTE KI NGSLAND ZI EGLER,  J. ,  di d not  par t i c i pat e.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 29t h day of  Apr i l ,  2008.  

 
BY THE COURT:  
 
 
 
Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  
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