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On July 29, 2004, the Wsconsin Ethics 2000 Commttee filed
a petition recommending revisions to Wsconsin's Rules of
Prof essi onal Conduct for Attorneys. The Rul es of Professional
Conduct for Attorneys govern the actions of all attorneys
licensed to practice law in Wsconsin.

This order reflects the culmnation of extensive review by
this Court, the Wsconsin Ethics 2000 Committee, the State Bar
of W sconsin's Et hi cs 2000 Review Committee, numer ous
i ndi vidual s, organizations, and agencies that participated in
the process through appearances at the public hearing and open
adm ni strative conf erences and t hr ough witten coment s
submitted to the Court.

The proposal to revise Wsconsin's Rules of Professional
Conduct for Attorneys has its origins in the Anerican Bar

Association's (ABA) Conmission on Evaluation of the Rules of
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Prof essi onal Conduct, which was established in the spring of
1997. The ABA Conmi ssion undertook a conprehensive study and
evaluation of the ABA Mdel Rules of Professional Conduct
("Model Rules") in light of developnents in the law and in the
| egal profession since the adoption of the Mdel Rules in 1983.
The ABA Comm ssion conpleted its work in 2001 and proposed
changes to the Mdel Rules. In 2002 the ABA House of Del egates
consi dered and adopted nmany of the proposals.

Subsequently, nobst states, including Wsconsin, undertook a
review of their own Rules of Professional Conduct to determ ne
whet her simlar revisions should be made. In February 2003 this
Cour t established the Wsconsin Ethics 2000 Committee?

("Committee")to performthis conprehensive reviewin Wsconsin.?

! The Wsconsin Ethics 2000 Committee included 13 |awers
and 6 nonl awers. It was chaired by Attorney Daniel W
Hi | debr and. Attorney Thomas J. Basting, Sr. served as vice-
chair. Attorney M chael MChrystal served as reporter and
Attorney Kenneth Streit served as associate reporter. O her
attorney nenbers included: Nathaniel Cade, Jr., Ralph Cagle,
Dean R Dietrich, Hannah Dugan, Ben Kenpinen, Earl H Minson,
Barbara A Nei der, Mel Scott Johnson and Maura Wel an.

Nonl awyer menber s i ncl uded: Rosemary Hi nkf uss, Mar ci a
Ment kowski, Dawn L. MIller, Casey L. Perry, Mary O Pieschek and
M chael St aeck. The Court is greatly indebted to all the
menbers of the Wsconsin Ethics 2000 Conmttee for their
tireless efforts, as well as to all the participants in the
process.

2 The  Court directed the Conmittee to  consider
recommendations from the Wsconsin Courts Fee Arbitration Study
Comm ttee. The Conmttee was directed not to consider matters
relating to multijurisdictional or nultidisciplinary practice,
because those matters wll be the subject of an independent
revi ew. The Committee also refrained fromreviewing the "trust
account” rule, SCR 20:1.15, also the subject of an independent
revi ew.
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As noted, the Conmttee filed a petition reconmending
revisions to the SCR Chapter 20 on July 29, 2004. In so doing,
the Commttee noted that the great mgjority of the proposed
changes are intended to clarify rather than change existing
duti es.

On February 17, 2005, the Court conducted a public hearing
in which nunmerous persons participated. The Court then
solicited public coment and considered various aspects of the
petition at a series of open admnistrative conferences on
Novenber 30, 2005, Decenber 15, 2005, January 19, 2006, January
25, 2006, February 28, 2006, March 7, 2006, and March 15, 2006.
In March 2006 the Court made public a draft of the proposed
revisions to Supreme Court Rules Chapter 20 and invited the
menbers of the Ethics 2000 Conmttee, the State Bar of
Wsconsin, the Ofice of Lawer Regulation, and all other
interested persons to review and conment on the proposed
revisions.

On Cctober 25, 2006, the Court convened an open
adm ni strative conference to discuss comments received and fina
issues relating to the proposed draft. On Decenber 11, 2006,
the Court conpleted its review The Court voted unaninously to
adopt the Wsconsin Ethics 2000 Commttee's recomrendations, as
anended by the Court during its open admnistrative conferences,
effective July 1, 2007.

G ven the pervasive nature of the changes, the Court wll
repeal and recreate current SCR Chapter 20. The Court notes

that SCR 20:1.15 (the "trust account"” rule), was not revised
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because it is the subject of a pending rule petition schedul ed
for January 17, 2007.

The Preanbl e and Scope sections of the Mdel Rules and ABA
Comments to the Mdel Rules are included in Chapter 20. The
Wsconsin Ethics 2000 Conmmittee submitted comments wth the
petition ("Wsconsin Commttee Comments"). General ly, these
comments indicate points of difference between a Mdel Rule and
the rule adopted in Wsconsin. The Court also added coments
where it adopted changes that differed from the Mdel Rule or
deened additional guidance appropriate ("Wsconsin Conments").
The Preanble, Wsconsin Conments, Wsconsin Conmmttee Comments,
and comments to the ABA Model Rules are not adopted, but will be
publ i shed and may be consulted for guidance in interpreting and
appl yi ng the Rul es of Professional Conduct for Attorneys.

Ther ef or e,

IT I'S ORDERED that effective July 1, 2007, Chapter 20 of
the Suprene Court Rules is repealed and recreated to read as set

forth as foll ows:
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SCR CHAPTER 20
RULES OF PROFESSI ONAL CONDUCT FOR ATTORNEYS
PREAMBLE: A LAWER S RESPONS| Bl LI TI ES

[1] A lawer, as a nenber of the legal profession, is a
representative of clients, an officer of the |legal system and a
public citizen having special responsibility for the quality of
j usti ce.

[2] As a representative of clients, a |awer perforns
various functions. As advisor, a lawer provides a client with
an informed understanding of the client's legal rights and
obligations and explains their practical implications. As
advocate, a |lawer zealously asserts the client's position under
the rules of the adversary system As negotiator, a |awer seeks
a result advantageous to the <client but consistent wth
requi renents of honest dealings with others. As an evaluator, a
| awyer acts by examining a client's legal affairs and reporting
about themto the client or to others.

[3] In addition to these representational functions, a
| awer may serve as a 3rd-party neutral, a nonrepresentational
role helping the parties to resolve a dispute or other matter.
Some of these rules apply directly to |awers who are or have
served as 3rd-party neutrals. See, e.g., Rule 1.12 and Rule 2.4.
In addition, there are rules that apply to |awers who are not
active in the practice of law or to practicing | awers even when
they are acting in a nonprofessional capacity. For exanple, a
| awyer who commts fraud in the conduct of a business is subject
to discipline for engaging in conduct involving dishonesty,
fraud, deceit or m srepresentation. See Rule 8.4.

[4] In all professional functions a |awer should be
conpetent, pronpt and diligent. A Jlawer should nmmintain
communication with a client concerning the representation. A
| awyer should keep 1in confidence information relating to
representation of a client except so far as disclosure is
required or permtted by the Rules of Professional Conduct or
ot her | aw.

[5] A lawyer's conduct should conform to the requirenents
of the law, both in professional service to clients and in the
| awyer's business and personal affairs. A lawer should use the
|aw s procedures only for legitimate purposes and not to harass
or intimdate others. A lawer should denonstrate respect for
the legal system and for those who serve it, including judges,
ot her lawers and public officials. Wiile it is a |lawer's duty,
when necessary, to challenge the rectitude of official action,
it is also a lawer's duty to uphold | egal process.
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[6] As a public citizen, a |lawer should seek inprovenent
of the law, access to the legal system the admnistration of
justice and the quality of service rendered by the |egal
prof ession. As a nenber of a |earned profession, a |awer should
cultivate know edge of the law beyond its use for «clients,
enploy that knowedge in reform of the law and wrk to
strengthen | egal education. In addition, a |lawer should further
the public's understanding of and confidence in the rule of |aw
and the justice system because | egal institutions in a
constitutional denocracy depend on popular participation and
support to mamintain their authority. A |lawer should be m ndfu
of deficiencies in the admnistration of justice and of the fact
that the poor, and sonetinmes persons who are not poor, cannot
afford adequate |egal assistance. Therefore, all |awers should
devote professional time and resources and use civic influence
to ensure equal access to our system of justice for all those
who because of economc or social barriers cannot afford or
secure adequate |egal counsel. A lawer should aid the |egal
profession in pursuing these objectives and should help the bar
regulate itself in the public interest.

[7] Many of a lawer's professional responsibilities are
prescribed in the Rules of Professional Conduct, as well as
substantive and procedural |aw. However, a |lawer is also guided
by personal conscience and the approbation of professional
peers. A lawyer should strive to attain the highest |evel of
skill, to inprove the law and the legal profession and to
exenplify the | egal profession's ideals of public service.

[8] A lawer's responsibilities as a representative of
clients, an officer of the legal systemand a public citizen are
usually harnonious. Thus, when an opposing party is well
represented, a |awyer can be a zeal ous advocate on behalf of a
client and at the same tine assunme that justice is being done.
So also, a |lawer can be sure that preserving client confidences
ordinarily serves the public interest because people are nore
likely to seek legal advice, and thereby heed their |egal

obligations, when they know their conmunications wll be
private.

[9] In the nature of I|aw practice, however, conflicting
responsibilities are encountered. Virtually all difficult

et hi cal problens arise from conflict between a |awer's
responsibilities to clients, to the legal system and to the
lawer's own interest in remaining an ethical person while
earning a satisfactory living. The Rules of Professional Conduct
often prescribe ternms for resolving such conflicts. Wthin the
framework of these rules, however, nmany difficult issues of
prof essional discretion can arise. Such issues nust be resolved
through the exercise of sensitive professional and nora
judgnment guided by the basic principles underlying the rules.
These principles include the lawer's obligation zealously to
protect and pursue a client's legitinmate interests, within the
bounds of the law, while maintaining a professional, courteous
and civil attitude toward all persons involved in the |[egal
system
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[10] The | egal profession is largely self-governing.
Al though other professions also have been granted powers of
sel f-governnment, the legal profession is unique in this respect
because of the close relationship between the profession and the
processes of governnent and |aw enforcenent. This connection is
mani fested in the fact that ultinmate authority over the |ega
profession is vested largely in the courts.

[11] To the extent that |awers neet the obligations of
their pr of essi onal cal ling, the occasion for gover nient
regul ation is obviated. Self-regulation also helps nmaintain the
| egal profession's independence from governnment dom nation. An
i ndependent | egal profession is an inportant force in preserving
government under |aw, for abuse of Iegal authority is nore
readily challenged by a profession whose nenbers are not
dependent on governnent for the right to practice.

[12] The legal profession's relative autonomy carries wth
it special responsibilities of self-governnent. The profession
has a responsibility to assure that its regulations are
conceived in the public interest and not in furtherance of
parochial or self-interested concerns of the bar. Every |awer
iIs responsible for observance of the Rules of Professional
Conduct. A lawer should also aid in securing their observance
by other |awyers. Neglect of these responsibilities conprom ses
t he i ndependence of the profession and the public interest which
it serves.

[13] Lawers play a vital role in the preservation of
society. The fulfillment of this role requires an understanding
by |awers of their relationship to our legal system The Rules
of Professional Conduct, when properly applied, serve to define
that rel ationship.

Scope

[ 14] The Rul es of Professional Conduct are rules of reason.
They should be interpreted with reference to the purposes of
| egal representation and of the law itself. Some of the rules

are inperatives, cast in the terns "shall"” or "shall not." These
define proper conduct for purposes of professional discipline.
O hers, generally cast in the term "may," are perm ssive and

define areas under the rules in which the |awer has discretion
to exercise professional judgnent. No disciplinary action should
be taken when the |awer chooses not to act or acts within the
bounds of such discretion. Oher rules define the nature of
rel ati onshi ps between the |lawer and others. The rules are thus
partly obligatory and disciplinary and partly constitutive and
descriptive in that they define a lawer's professional role.
Many of the Comments use the term "should.”™ Comrents do not add
obligations to the rules but provide guidance for practicing in
conpliance with the rules.

[15] The rules presuppose a l|larger |egal context shaping
the lawer's role. That context includes <court rules and
statutes relating to nmatters of licensure, laws defining
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specific obligations of |awers and substantive and procedura
law in general. The Comrents are sonetinmes used to alert |awers
to their responsibilities under such other |aw.

[ 16] Conpliance with the rules, as with all law in an open
society, depends primarily upon understanding and voluntary
conpliance, secondarily upon reinforcement by peer and public
opinion and finally, when necessary, upon enforcenent through
di sci plinary proceedings. The rules do not, however, exhaust the
noral and ethical considerations that should inform a |awer,
for no worthwhile human activity can be conpletely defined by
legal rules. The rules sinply provide a framework for the
et hical practice of |aw

[17] Furthernore, for purposes of determning the |awer's
authority and responsibility, principles of substantive |[|aw
external to these rules determne whether a client-|lawer
rel ati onship exists. Mdst of the duties flowng fromthe client-
| awyer relationship attach only after the client has requested
the lawer to render |egal services and the | awer has agreed to
do so. But there are some duties, such as that of
confidentiality wunder Rule 1.6, that attach when the |awer
agrees to consider whether a client-lawer relationship shall be
established. See Rule 1.18. Wiether a client-lawer relationship
exists for any specific purpose can depend on the circunstances
and may be a question of fact.

[ 18] Under vari ous | egal provi si ons, i ncl udi ng
constitutional, statutory and common l|law, the responsibilities
of governnent |awers may include authority concerning |ega
matters that ordinarily reposes in the client in private client-
| awyer relationships. For exanple, a lawer for a governnent
agency may have authority on behalf of the government to decide
upon settlement or whether to appeal from an adverse judgnent.
Such authority in various respects is generally vested in the
attorney general and the state's attorney in state governnent,
and their federal counterparts, and the sane may be true of

ot her  gover nnent law officers. Al so, | awyers under the
supervision of these officers nmay be authorized to represent
sever al gover niment agenci es in i ntragover nnment al | ega

controversies in circunmstances where a private |awer could not
represent multiple private clients. These rules do not abrogate
any such authority. Simlarly, there are federally recognized
Indian tribes with tribal governnents in the State of Wsconsin
and these tribes have rights of self-governnent and self-
determ nati on. It is not the intent of these rules to abrogate
any such authority of tribal governnents.

[19] Failure to conmply with an obligation or prohibition
inmposed by a rule is a basis for invoking the disciplinary
process. The rules presuppose that disciplinary assessnment of a
| awyer's conduct will be nmade on the basis of the facts and
circunstances as they existed at the time of the conduct in
guestion and in recognition of the fact that a |lawer often has
to act upon uncertain or inconplete evidence of the situation.
Moreover, the rules presuppose that whether or not discipline
should be inposed for a violation, and the severity of a

8
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sanction, depend on all the circunstances, such as the
willfulness and seriousness of the violation, extenuating
factors and whet her there have been previous violations.

[20] Violation of a rule should not itself give rise to a
cause of action against a lawer nor should it <create any
presunption in such a case that a legal duty has been breached.
In addition, violation of a rule does not necessarily warrant
any other nondisciplinary renmedy, such as disqualification of a
| awyer in pending litigation. The rules are designed to provide
guidance to lawers and to provide a structure for regulating
conduct through disciplinary agencies. They are not designed to
be a basis for civil liability. Furthernore, the purpose of the
rul es can be subverted when they are invoked by opposing parties
as procedural weapons. The fact that a rule is a just basis for
a lawer's self-assessnent, or for sanctioning a |awer under
the admnistration of a disciplinary authority, does not inply
that an antagonist in a collateral proceeding or transaction has
standing to seek enforcenment of the rule. Nevertheless, since
the rules do establish standards of conduct by |awers, a
|awyer's violation of a rule nmay be evidence of breach of the
appl i cabl e standard of conduct.

[21] The comrent acconpanying each rule explains and
illustrates the neaning and purpose of the rule. The Preanble
and this note on Scope provide general orientation. The Coments
are intended as guides to interpretation, but the text of each
rule is authoritative.

W sconsi n Comment

In addition to the ABA Conments, SCR Chapter 20 includes
Wsconsin Comrittee Coments, which were proposed by the
W sconsin Ethics 2000 Commttee, and Wsconsin Comments added by
the Wsconsin Suprenme Court where the court deenmed additional
gui dance appropri ate. These comments are not adopted, but wll
be published and nay be consulted for guidance in interpreting
and applying the Rul es of Professional Conduct for Attorneys.

SCR 20: 1.0 Term nol ogy

(a) "Belief" or "believes" denotes that the person involved
actually supposed the fact in question to be true. A person's
belief may be inferred from circunstances.

(b) "Consult"™ or "consultation"” denotes conmunication of
information reasonably sufficient to permt the «client to
appreciate the significance of the matter in question.

(c) "Confirmed in witing,” when used in reference to the
informed consent of a person, denotes informed consent that is
given in witing by the person or a witing that a |awer
pronptly transmts to the person confirmng an oral inforned
consent. See par. (f) for the definition of "informed consent.”
If it is not feasible to obtain or transmt the witing at the

9



No. 04-07

time the person gives inforned consent, then the |awer nust
obtain or transmt it within a reasonable tinme thereafter.

(d) "Firm" or "law firnt denotes a |lawer or lawers in a
| aw partnership, professional corporation, sole proprietorship
or other association authorized to practice law, or |awers
enployed in a |egal services organization or the |egal
departnment of a corporation or other organization, including a
government entity.

(e) "Fraud" or “"fraudulent"” denotes <conduct that is
fraudul ent under the substantive or procedural Ilaw of the
applicable jurisdiction and has a purpose to decei ve.

(f) "Informed consent” denotes the agreement by a person to
a proposed course of conduct after the |awer has comunicated
adequate information and explanati on about the material risks of
and reasonably available alternatives to the proposed course of
conduct .

(g) "Know ngly,™ "known, " or "knows" denotes actual
knowl edge of the fact in question. A person's know edge may be
inferred from circunstances.

(h) "M srepresentation” denot es comuni cati on of an
untruth, either knowingly or with reckl ess disregard, whether by
statenent or om ssion, which if accepted would |ead another to
believe a condition exists that does not actually exist.

(1) "Partner” denotes a nenber of a partnership, a
shareholder in a law firm organized as a professiona
corporation, or a menber of an association authorized to
practice | aw.

(j) A "prosecutor"” includes a government attorney or
special prosecutor (i) in a crimnal case, delinquency action
or proceeding that could result in a deprivation of liberty or

(ii) acting in connection with the protection of a child or a
term nation of parental rights proceeding or (iii) acting as a
muni ci pal prosecutor.

(k) "Reasonabl e”™ or "reasonably" when used in relation to
conduct by a |lawer denotes the conduct of a reasonably prudent
and conpetent |awer.

(1) "Reasonable belief" or "reasonably believes" when used
in reference to a |lawer denotes that the |awer believes the
matter in question and that the circunstances are such that the
belief is reasonabl e.

(m "Reasonably should know' when used in reference to a
| awer denotes that a |awer of reasonable prudence and
conpet ence woul d ascertain the matter in question

(n) "Screened" denotes the isolation of a lawer from any
participation in a mtter through the tinmely inposition of
procedures within a firm that are reasonably adequate under the
circunstances to protect information that the isolated |awer is
obligated to protect under these rules or other |aw

10
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(o) "Substantial”™ when wused in reference to degree or
extent denotes a nmaterial matter of clear and weighty
i nport ance.

(p) "Tribunal™ denotes a court, an arbitrator in a binding
arbitration proceeding or a legislative body, admnistrative
agency or other body acting in an adjudicative capacity. A
| egi sl ative body, adm nistrative agency or other body acts in an

adj udi cative capacity when a neutral official, after the
presentation of evidence or legal argunent by a party or
parties, will render a binding |egal judgnent directly affecting

a party's interests in a particular nmatter.
(gq) "Witing" or "written" denotes a tangible or electronic

record of a comunication or representation, i ncl udi ng
handwiting, typewiting, printing, Photostating, photography,
audi o or video recording and e-mail. A "signed" witing includes

an el ectronic sound, synmbol or process attached to or logically
associated with a witing and executed or adopted by a person
with the intent to sign the witing.

W sconsin Commi ttee Comrent

The Conmittee has added definitions  of "consult,"
"m srepresentation,” and "prosecutor” that are not part of the
Model Rul e. In the definition of "firm" the phrase "including
a governnent entity" is added to nmke the coverage nore
explicit. Because the provisions of the rule are renunbered to
preserve the al phabetical arrangenent, caution should be used
when referring to the ABA Conment.

ABA Comment

Confirmed in Witing

[1] If it is not feasible to obtain or transmt a witten
confirmation at the tinme the client gives infornmed consent, then
the lawer nust obtain or transmt it within a reasonable tine

thereafter. If a lawer has obtained a <client's infornmed
consent, the lawer may act in reliance on that consent so |ong
as it is confirmed in witing wthin a reasonable tine

t hereafter.

Firm

[2] Whether two or nore |lawers constitute a firm within
par agraph (c) can depend on the specific facts. For exanple, two
practitioners who share office space and occasionally consult or
assist each other ordinarily would not be regarded as
constituting a firm However, if they present thenselves to the
public in a way that suggests that they are a firm or conduct
thenselves as a firm they should be regarded as a firm for
pur poses of the Rules. The terns of any formal agreenment between

11
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associated | awers are relevant in determ ning whether they are
a firm as is the fact that they have nutual access to
information concerning the clients they serve. Furthernore, it
is relevant in doubtful cases to consider the underlying purpose
of the Rule that is involved. A group of I|awers could be
regarded as a firmfor purposes of the Rule that the sane | awer
shoul d not represent opposing parties in litigation, while it
mght not be so regarded for purposes of the Rule that
i nformation acquired by one lawer is attributed to another.

[3] Wth respect to the |aw departnent of an organization

i ncluding the governnent, there is ordinarily no question that
the nenbers of the departnment constitute a firm within the
meaning of the Rules of Professional Conduct. There can be
uncertainty, however, as to the identity of the client. For
exanple, it may not be clear whether the |law departnent of a
corporation represents a subsi di ary or an affiliated
corporation, as well as the corporation by which the nenbers of
the departnent are directly enployed. A simlar question can
ari se concerning an unincorporated association and its |oca
affiliates.

[4] Simlar questions can also arise wth respect to
lawers in legal aid and | egal services organizations. Dependi ng
upon the structure of the organization, the entire organization
or different conponents of it may constitute a firmor firnms for
pur poses of these Rul es.

Fr aud

[5] When wused in these Rules, the ternms "fraud" or
"fraudulent” refer to conduct that is characterized as such
under the substantive or procedural Jlaw of the applicable
jurisdiction and has a purpose to deceive. This does not include
merely negligent msrepresentation or negligent failure to
apprise another of relevant information. For purposes of these
Rules, it is not necessary that anyone has suffered danages or
relied on the msrepresentation or failure to inform

| nf or mred Consent

[6] Many of the Rules of Professional Conduct require the
|awer to obtain the informed consent of a client or other
person (e.g., a former client or, under certain circunstances, a
prospective client) bef ore accepting or cont i nui ng
representation or pursuing a course of conduct. See, e.g., Rules
1.2(c), 1.6(a) and 1.7(b). The conmunicati on necessary to obtain
such consent will vary according to the Rule involved and the
circunstances giving rise to the need to obtain inforned
consent. The |awyer nust nmake reasonable efforts to ensure that
the client or other person possesses information reasonably
adequate to nmke an infornmed decision. Odinarily, this wll
requi re conmunication that includes a disclosure of the facts
and circunstances giving rise to the situation, any explanation
reasonably necessary to informthe client or other person of the

12
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mat eri al advantages and di sadvantages of the proposed course of
conduct and a discussion of the client's or other person's
options and alternatives. 1In sonme circunstances it nmay be
appropriate for a lawer to advise a client or other person to
seek the advice of other counsel. A |lawer need not inform a
client or other person of facts or inplications already known to
the client or other person; nevertheless, a |lawer who does not
personally inform the client or other person assunes the risk
that the client or other person is inadequately informed and the
consent is invalid. In determning whether the information and
expl anation provided are reasonably adequate, relevant factors
i nclude whether the client or other person is experienced in
legal matters generally and in naking decisions of the type

i nvol ved, and  whet her the «client or ot her person s
i ndependently represented by other counsel in giving the
consent. Normally, such persons need less information and

expl anation than others, and generally a client or other person
who is independently represented by other counsel in giving the
consent shoul d be assumed to have given inforned consent.

[7] OQotaining infornmed consent wll usually require an
affirmati ve response by the client or other person. In general
a lawer nmay not assunme consent from a client's or other
person's silence. Consent may be inferred, however, from the
conduct of a client or other person who has reasonably adequate
information about the matter. A nunber of Rules require that a
person's consent be confirnmed in witing. See Rules 1.7(b) and
1.9(a). For a definition of "witing" and "confirned in
witing," see paragraphs (n) and (b). Oher Rules require that a
client's consent be obtained in a witing signed by the client.
See, e.g., Rules 1.8(a) and (g). For a definition of "signed,"
see paragraph (n).

Scr eened

[8 This definition applies to situations where screening
of a personally disqualified lawer is permtted to renove
inputation of a conflict of interest under Rules 1.11, 1.12 or
1.18.

[9] The purpose of screening is to assure the affected
parties that confidential information known by the personally
di squalified | awyer remai ns pr ot ect ed. The personal |y
disqualified |awer should acknowl edge the obligation not to
communicate with any of the other lawers in the firm wth
respect to the matter. Simlarly, other lawers in the firm who
are working on the matter should be inforned that the screening
is in place and that they my not conmunicate wth the
personally disqualified lawer wth respect to the matter
Addi tional screening neasures that are appropriate for the
particular matter wll depend on the circunstances. To
i nplenent, reinforce and remnd all affected |awers of the
presence of the screening, it may be appropriate for the firmto
undertake such procedures as a witten wundertaking by the
screened lawer to avoid any communication wth other firm

13
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personnel and any contact with any firmfiles or other materials
relating to the matter, witten notice and instructions to all
other firm personnel forbidding any conmmunication wth the
screened |lawyer relating to the matter, denial of access by the
screened |awer to firmfiles or other materials relating to the
matter and periodic remnders of the screen to the screened
| awyer and all other firm personnel.

[10] In order to be effective, screening neasures must be
i npl enented as soon as practical after a lawer or law firm
knows or reasonably should know that there is a need for
screeni ng.

CLI ENT- LAWWER RELATI ONSHI P

SCR 20:1.1 Conpetence

A lawer shall provide conpetent representation to a
client. Conpetent representation requires the |egal know edge,
skill, thoroughness and preparation reasonably necessary for the

representati on.

ABA Comment

Legal Know edge and Skill

[1] In determ ning whether a |awer enploys the requisite
know edge and skill in a particular matter, relevant factors
include the relative conplexity and specialized nature of the
matter, the |lawer's general experience, the lawer's training
and experience in the field in question, the preparation and
study the lawer is able to give the matter and whether it is
feasible to refer the matter to, or associate or consult wth, a
| awer of established conpetence in the field in question. In
many instances, the required proficiency is that of a genera
practitioner. Expertise in a particular field of law may be
required in sone circunstances.

[2] A lawyer need not necessarily have special training or
prior experience to handle legal problens of a type with which
the lawer is unfamliar. A newy admtted |awer can be as
conpetent as a practitioner with |ong experience. Sonme inportant
| egal skills, such as the analysis of precedent, the eval uation
of evidence and legal drafting, are required in all |[egal
probl enms. Perhaps the nost fundanental |egal skill consists of
determ ning what kind of |egal problenms a situation may involve,
a skill that necessarily transcends any particular specialized
know edge. A |awer can provide adequate representation in a
whol |y novel field t hr ough necessary st udy. Conpet ent
representation can also be provided through the association of a
| awyer of established conpetence in the field in question.

[3] In an enmergency a |lawer my give advice or assistance
in a mtter in which the |awer does not have the skil
ordinarily required where referral to or consultation or
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association with another |awer would be inpractical. Even in an
energency, however, assistance should be Ilimted to that
reasonably necessary in the circunstances, for ill-considered
action under energency conditions can jeopardize the client's
i nterest.

[4] A lawer may accept representation where the requisite
| evel of conpetence can be achieved by reasonabl e preparation.
This applies as well to a |awer who is appointed as counsel for
an unrepresented person. See al so Rule 6. 2.

Thor oughness and Preparation

[5] Conpetent handling of a particular matter includes
inquiry into and analysis of the factual and |egal elenments of
the problem and use of nethods and procedures neeting the
standards of conpetent practitioners. It also includes adequate
preparation. The required attention and preparation are
determined in part by what is at stake; mmjor litigation and
conpl ex transactions ordinarily require nore extensive treatnent
than matters of |esser conplexity and consequence. An agreenent
between the lawer and the client regarding the scope of the
representation may limt the matters for which the lawer is
responsi ble. See Rule 1.2(c).

Mai nt ai ni ng Conpet ence

[6] To maintain the requisite know edge and skill, a |awer
shoul d keep abreast of changes in the law and its practice,
engage in continuing study and education and conply wth all
continuing |legal education requirenments to which the lawer is
subj ect .

SCR 20:1.2 Scope of representation and allocation of
authority between | awer and client

(a) Subject to pars. (c) and (d), a lawer shall abide by a
client's decisions concerning the objectives of representation
and, as required by SCR 20:1.4, shall consult with the client as
to the nmeans by which they are to be pursued. A |awer may take
such action on behalf of the client as is inpliedly authorized
to carry out the representation. A |lawer shall abide by a
client's decision whether to settle a matter. In a crimnal case
or any proceeding that could result in deprivation of liberty, the
| awyer shall abide by the client's decision, after consultation
with the lawer, as to a plea to be entered, whether to waive jury
trial and whether the client will testify.

(b) A lawer's representation of a client, including
representation by appoi nt ment does not constitute an
endorsenent of the client's political, economc, social or noral
views or activities.

(c) A lawer may |imt the scope of the representation if
the limtation is reasonable under the circunstances and the
client gives infornmed consent.
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(d) A lawer shall not counsel a client to engage, or
assist a client, in conduct that the |lawer knows is crimnal or
fraudul ent, but a |lawer may discuss the |egal consequences of
any proposed course of conduct with a client and may counsel or
assist a client to mke a good faith effort to determne the
validity, scope, neaning or application of the |aw.

(e) Wien a lawer has been retained by an insurer to
represent an insured pursuant to the ternms of an agreenent or
policy requiring the insurer to retain counsel on the client's
behal f, the representation may be |limted to matters related to
the defense of clains made against the insured. In such cases,
the lawer shall, within a reasonable tinme after being retained,
inform the client in witing of the ternms and scope of the
representation the |lawer has been retained by the insurer to
provi de.

W sconsi n Comment

The Mddel Rule does not include paragraph (e). Par agr aph
(e) was added to clarify the obligations of counsel for an
insurer, in conjunction with the decision to retain Wsconsin's
"insurance defense" exception in SCR 20:1.8(f).

W sconsin Commi ttee Comrent

The Commttee has retained in paragraph (a) the application
of the duties stated to "any proceeding that could result in
deprivation of liberty.” The Mdel Rule does not include this
| anguage.

ABA Comment

Al l ocation of Authority between Cient and Lawer

[ 1] Paragraph (a) confers upon the client the ultimte
authority to determne the purposes to be served by |[egal
representation, wthin the Ilimts inposed by law and the
| awyer's professional obligations. The decisions specified in
paragraph (a), such as whether to settle a civil matter, nmnust
al so be nade by the client. See Rule 1.4(a)(1l) for the lawer's
duty to communicate with the client about such decisions. Wth
respect to the neans by which the client's objectives are to be
pursued, the lawer shall consult with the client as required by
Rule 1.4(a)(2) and mnmay take such action as is inpliedly
authorized to carry out the representation.

[2] On occasion, however, a lawer and a client may
di sagree about the nmeans to be used to acconplish the client's
objectives. Cients normally defer to the special know edge and
skill of their lawer with respect to the neans to be used to
acconplish their objectives, particularly wth respect to
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technical, legal and tactical matters. Conversely, |awers
usually defer to the client regarding such questions as the
expense to be incurred and concern for third persons who m ght
be adversely affected. Because of the varied nature of the
matters about which a lawer and client mght disagree and
because the actions in question may inplicate the interests of a
tribunal or other persons, this Rule does not prescribe how such
di sagreenents are to be resolved. Oher |aw, however, nay be
applicable and should be consulted by the lawer. The |awer
should also consult wth the client and seek a nutually
acceptable resolution of the disagreenent. If such efforts are
unavai ling and the lawer has a fundanental disagreement wth
the client, the lawer nmay withdraw fromthe representati on. See
Rule 1.16(b)(4). Conversely, the «client my resolve the
di sagreenent by discharging the lawer. See Rule 1.16(a)(3).

[3] At the outset of a representation, the client may
authorize the lawer to take specific action on the client's
behal f without further consultation. Absent a nmaterial change in
ci rcunstances and subject to Rule 1.4, a lawer may rely on such
an advance authorization. The client my, however, revoke such
authority at any tine.

[4] In a case in which the client appears to be suffering
di m ni shed capacity, the lawer's duty to abide by the client's
decisions is to be guided by reference to Rule 1.14.

| ndependence fromCient's Views or Activities

[ 5] Legal representation should not be denied to people who
are unable to afford Ilegal services, or whose cause IS
controversial or the subject of popular disapproval. By the sane
token, representing a client does not constitute approval of the
client's views or activities.

Agreenments Limting Scope of Representation

[6] The scope of services to be provided by a | awer nmay be
limted by agreenent with the client or by the terns under which
the lawer's services are made available to the client. Wen a
| awyer has been retained by an insurer to represent an insured,
for exanple, the representation nmay be I|imted to natters
related to the insurance coverage. A limted representation nmay
be appropriate because the client has Iimted objectives for the
representation. In addition, the ternms upon which representation
i s undertaken may exclude specific neans that mght otherw se be
used to acconplish the client's objectives. Such limtations nay
exclude actions that the client thinks are too costly or that
the | awyer regards as repugnant or inprudent.

[7] Although this Rule affords the Ilawer and client
substantial latitude to Iimt the representation, the limtation
must be reasonable under the circunstances. If, for exanple, a
client's objective is limted to securing general information
about the law the client needs in order to handle a conmon and
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typically unconplicated | egal problem the |awer and client may
agree that the lawer's services will be limted to a brief
t el ephone consultation. Such a limtation, however, would not be
reasonable if the tinme allotted was not sufficient to vyield
advi ce upon which the client could rely. Although an agreenent
for a limted representation does not exenpt a |awer from the
duty to provide conpetent representation, the limtation is a
factor to be considered when determning the |egal know edge,
skill, thoroughness and preparation reasonably necessary for the
representation. See Rule 1.1.

[8] Al agreenments concerning a |awer's representation of
a client nmust accord with the Rules of Professional Conduct and
other law. See, e.g., Rules 1.1, 1.8 and 5.6.

Crimnal, Fraudul ent and Prohi bited Transacti ons

[9] Paragraph (d) prohibits a Jlawer from know ngly
counseling or assisting a client to commt a crine or fraud.
This prohibition, however, does not preclude the |awer from
giving an honest opinion about the actual consequences that
appear likely to result from a client's conduct. Nor does the
fact that a client uses advice in a course of action that is
crimnal or fraudulent of itself nmake a |awer a party to the
course of action. There is a critical distinction between
presenting an analysis of |egal aspects of questionable conduct
and recommending the neans by which a crinme or fraud mght be
commtted with inpunity.

[ 10] When the client's course of action has already begun
and is continuing, the lawer's responsibility is especially
delicate. The lawer is required to avoid assisting the client,
for exanple, by drafting or delivering docunents that the |awer
knows are fraudulent or by suggesting how the wongdoing m ght
be concealed. A lawer nmay not continue assisting a client in
conduct that the |awyer originally supposed was |egally proper
but then discovers is crimnal or fraudulent. The |awer nust,
therefore, withdraw from the representation of the client in the
matter. See Rule 1.16(a). In some cases, wthdrawal alone m ght
be insufficient. It may be necessary for the |lawer to give
notice of the fact of withdrawal and to disaffirm any opinion,
docunent, affirmation or the like. See Rule 4. 1.

[11] Where the client is a fiduciary, the lawer my be
charged with special obligations in dealings with a beneficiary.

[ 12] Paragraph (d) applies whether or not the defrauded
party is a party to the transaction. Hence, a |awer nust not
participate in a transaction to effectuate crimnal or
fraudul ent avoidance of tax liability. Paragraph (d) does not
preclude undertaking a crimnal defense incident to a general
retainer for legal services to a |lawful enterprise. The |ast
cl ause of paragraph (d) recognizes that determining the validity
or interpretation of a statute or regulation my require a
course of action involving disobedience of the statute or
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regulation or of the interpretation placed wupon it by
governmental authorities.

[13] If a lawer cones to know or reasonably should know
that a client expects assistance not permtted by the Rules of
Prof essi onal Conduct or other law or if the lawer intends to
act contrary to the client's instructions, the |awer nust
consult wth the client regarding the Ilimtations on the
| awyer's conduct. See Rule 1.4(a)(5).

SCR 20: 1.3 Diligence

A lawer shall act with reasonable diligence and pronptness
in representing a client.

ABA Comment

[1] A lawyer should pursue a matter on behalf of a client
despite opposition, obstruction or personal inconvenience to the
| awyer, and take whatever Jlawful and ethical neasures are
required to vindicate a client's cause or endeavor. A |awer
must also act with commtnent and dedication to the interests of
the client and with zeal in advocacy upon the client's behalf. A
| awyer is not bound, however, to press for every advantage that
m ght be realized for a client. For exanple, a |awer may have
authority to exercise professional discretion in determning the
means by which a matter should be pursued. See Rule 1.2. The
lawer's duty to act with reasonable diligence does not require
the use of offensive tactics or preclude the treating of all
persons involved in the | egal process with courtesy and respect.

[2] A lawer's work load nust be controlled so that each
matter can be handl ed conpetently.

[3] Perhaps no professional shortcomng is nore wdely
resented than procrastination. A client's interests often can be
adversely affected by the passage of tinme or the change of
conditions; in extrenme instances, as when a |awer overlooks a
statute of Ilimtations, the <client's legal position nmay be
destroyed. Even when the client's interests are not affected in
subst ance, however, unreasonable delay can cause a client
needl ess anxiety and wundermine confidence in the Ilawer's
trustworthiness. A Jlawer's duty to act wth reasonable
pronpt ness, however, does not preclude the |awer from agreeing
to a reasonable request for a postponenent that wll not
prejudice the lawer's client.

[4] Unless the relationship is termnated as provided in
Rule 1.16, a lawer should carry through to conclusion al
matters undertaken for a client. If a lawer's enploynent is
limted to a specific matter, the relationship term nates when
the matter has been resolved. If a |awer has served a client
over a substantial period in a variety of matters, the client
sonetimes may assune that the lawer will continue to serve on a
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continuing basis unless the |lawer gives notice of wthdrawal.

Doubt about whether a client-lawer relationship still exists
should be clarified by the |awer, preferably in witing, so
that the client wll not mstakenly suppose the I|awer is
| ooking after the client's affairs when the | awer has ceased to
do so. For exanmple, if a lawer has handled a judicial or

adm ni strative proceeding that produced a result adverse to the
client and the lawer and the client have not agreed that the
|awer will handle the matter on appeal, the |awyer must consult
with the client about the possibility of appeal bef ore
relinquishing responsibility for the natter. See Rule 1.4(a)(2).
Wether the lawer is obligated to prosecute the appeal for the
client depends on the scope of the representation the |awer has
agreed to provide to the client. See Rule 1.2.

[5] To prevent neglect of client matters in the event of a
sole practitioner's death or disability, the duty of diligence
may require that each sole practitioner prepare a plan, in
conformty wth applicable rules, that designates another
conpetent |awer to review client files, notify each client of
the lawer's death or disability, and determ ne whether there is
a need for immedi ate protective action. Cf. M»DEL RULES FOR LAWER
D scl PLINARY  ENFORCEMENT R 28 (2002) (providing for court
appointment of a lawer to inventory files and take other
protective action in absence of a plan providing for another
| awyer to protect the interests of the clients of a deceased or
di sabl ed | awyer).

SCR 20: 1.4 Communi cation
(a) A lawer shall

(1) Pronptly inform the <client of any decision or
circunstance wth respect to which the client's inforned
consent, as defined in SCR 20:1.0(f), is required by these
rul es;

(2) reasonably consult with the client about the neans by
which the client's objectives are to be acconpli shed,;

(3) keep the client reasonably inforned about the status
of the matter;

(4) pronptly conmply wth reasonable requests by the
client for information; and

(5) consult with the client about any relevant limtation
on the lawer's conduct when the |awer knows that the client
expects assistance not permtted by the Rules of Professional
Conduct or other |aw.

(b) A lawer shall explain a matter to the extent
reasonably necessary to permt the client to nake inforned
deci sions regarding the representation.

W sconsin Commi ttee Comment
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Paragraph (a)(4) differs from the Mdel Rule in that the
words "by the client” are added for the sake of clarity.

ABA Comment

[ 1] Reasonable communication between the |awer and the
client is necessary for the client effectively to participate in
the representation.

Communi cating with Cient

[2] If these Rules require that a particular decision about
the representation be mde by the client, paragraph (a)(1)
requires that the lawer pronptly consult with and secure the
client's consent prior to taking action unless prior discussions
with the client have resolved what action the client wants the
| awer to take. For exanple, a |awer who receives from opposing
counsel an offer of settlenent in a civil controversy or a
proffered plea bargain in a crimnal case nust pronptly inform
the client of its substance unless the client has previously
indicated that the proposal wll be acceptable or unacceptable
or has authorized the lawer to accept or to reject the offer.
See Rule 1.2(a).

[3] Paragraph (a)(2) requires the lawer to reasonably
consult with the client about the nmeans to be used to acconplish
the client's objectives. In sone situations — depending on both
the inportance of the action wunder consideration and the
feasibility of consulting with the client — this duty wll
require consultation prior to taking action. In other
circunstances, such as during a trial when an inmedi ate decision
must be nmade, the exigency of the situation may require the
| awer to act wthout prior consultation. In such cases the
| awyer nust nonethel ess act reasonably to inform the client of
actions the |awer has taken on the client's behalf.
Addi tionally, paragraph (a)(3) requires that the |awer keep the
client reasonably infornmed about the status of the matter, such
as significant developnments affecting the timng or the
substance of the representation.

[4] A lawer's regular comrunication wth clients wll
mnimze the occasions on which a client will need to request
informati on concerning the representation. Wen a client nakes a
reasonable request for information, however, paragraph (a)(4)
requires pronpt conpliance with the request, or if a pronpt
response is not feasible, that the lawer, or a nenber of the
| awyer's staff, acknow edge receipt of the request and advise
the client when a response nmay be expected. Cdient telephone
calls should be pronptly returned or acknow edged.

Expl aining Matters
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[5] The <client should have sufficient information to
participate intelligently in decisions concerning the objectives
of the representation and the nmeans by which they are to be
pursued, to the extent the client is willing and able to do so.
Adequacy of conmuni cation depends in part on the kind of advice
or assistance that is involved. For exanple, when there is tine
to explain a proposal nmade in a negotiation, the |awer should
review all i mport ant provisions wth the client bef ore
proceeding to an agreenent. In Jlitigation a |awer should
explain the general strategy and prospects of success and
ordinarily should consult the client on tactics that are likely
to result in significant expense or to injure or coerce others.
On the other hand, a lawyer ordinarily will not be expected to
describe trial or negotiation strategy in detail. The guiding
principle is that the lawer should fulfill reasonable client
expectations for information consistent with the duty to act in
the «client's best i nterests, and the client's overal
requirenents as to the character of representation. In certain
ci rcunst ances, such as when a |lawer asks a client to consent to
a representation affected by a conflict of interest, the client
nmust give informed consent, as defined in Rule 1.0(e).

[6] Odinarily, the information to be provided is that
appropriate for a client who is a conprehending and responsible
adult. However, fully informng the client according to this
standard may be inpracticable, for exanple, where the client is
a child or suffers from di m nished capacity. See Rule 1.14. Wen
the client is an organization or group, it is often inpossible
or inappropriate to inform every one of its menbers about its
| egal affairs; ordinarily, t he | awyer shoul d addr ess
comuni cations to the appropriate officials of the organization.
See Rule 1.13. Where many routine matters are involved, a system
of limted or occasional reporting may be arranged with the
client.

W t hhol di ng I nformati on

[7] In sone circunstances, a |lawer nay be justified in
laying transmission of information when the client would be
kely to react inprudently to an inmediate comrunication. Thus,
| awyer mght withhold a psychiatric diagnosis of a client when
he exam ning psychiatrist indicates that disclosure would harm
the client. A lawer may not withhold information to serve the
lawer's own interest or convenience or the interests or
conveni ence of another person. Rules or court orders governing
litigation may provide that information supplied to a |awer nay
not be disclosed to the client. Rule 3.4(c) directs conpliance
with such rules or orders.

e
|
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SCR 20: 1.5 Fees

(a) A lawer shall not meke an agreenment for, charge, or
collect an unreasonable fee or an unreasonable anmpbunt for
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expenses. The factors to be considered in determning the
reasonabl eness of a fee include the follow ng:

(1) the time and |abor required, the novelty and
difficulty of the questions involved, and the skill requisite to
performthe | egal service properly;

(2) the likelihood, if apparent to the client, that the
acceptance of the particular enploynent wll preclude other
enpl oynment by the | awer;

(3) the fee customarily charged in the locality for
simlar |egal services;

(4) the anpunt involved and the results obtained;

(5) the tinme limtations inposed by the client or by the
ci rcumst ances;

(6) the nat ur e and | engt h of t he pr of essi onal
relationship with the client;

(7) the experience, reputation, and ability of the |awer
or |awers perform ng the services; and

(8) whether the fee is fixed or contingent.

(b)(1) The scope of the representation and the basis or rate
of the fee and expenses for which the client will be responsible
shall be comrunicated to the client in witing, before or within
a reasonable tine after comencing the representation, except
when the lawer wll charge a regularly represented client on
the sane basis or rate as in the past. If it is reasonably
foreseeable that the total cost of representation to the client,
including attorney's fees, Wil be $1000 or |ess, t he
comuni cation nmay be oral or in witing. Any changes in the
basis or rate of the fee or expenses shall also be conmmunicated
inwiting to the client.

(2) If the total cost of representation to the client,
including attorney's fees, is nore than $1000, the purpose and
effect of any retainer or advance fee that is paid to the |awer
shall be comunicated in writing.

(3) A lawyer shall pronptly respond to a client's request
for information concerning fees and expenses.

(c) A fee may be contingent on the outcome of the matter
for which the service is rendered, except in a matter in which a
contingent fee is prohibited by par. (d) or other law A
contingent fee agreenent shall be in a witing signed by the
client, and shall state the method by which the fee is to be
determ ned, including the percentage or percentages that shal
accrue to the lawer in the event of settlenent, trial or
appeal; litigation and other expenses to be deducted from the
recovery; and whether such expenses are to be deducted before or
after the contingent fee is calculated. The agreement nust
clearly notify the client of any expenses for which the client
will be liable whether or not the client is the prevailing
party. Upon conclusion of a contingent fee matter, the |awer
shall provide the client with a witten statenment stating the
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outcone of the matter and if there is a recovery, showing the
remttance to the client and the nethod of its determ nation.

(d) A lawer shall not enter into an arrangenent for,
charge, or collect a contingent fee:

(1) in any action affecting the famly, including but not
limted to divorce, |egal separation, annulnent, determ nation
of paternity, setting of support and nmintenance, setting of
custody and physical placenent, property division, partition of
marital property, termnation of parental rights and adoption,
provi ded that nothing herein shall prohibit a contingent fee for
the collection of past due anmounts of support or naintenance or
property division.

(2) for representing a defendant in a crimnal case or
any proceeding that could result in deprivation of liberty.

(e) A division of a fee between |awers who are not in the
sanme firmmy be made only if the total fee is reasonabl e and:

(1) the division is based on the services perfornmed by
each lawer, and the client is advised of and does not object to
the participation of all the lawers involved and is inforned if
the fee will increase as a result of their involvenent; or

(2) the lawers fornerly practiced together and the
paynent to one |lawer is pursuant to a separation or retirenent
agreenent between them or

(3) pursuant to the referral of a mtter between the
| awyers, each |awer assunmes the same ethical responsibility for
the representation as if the lawers were partners in the sane
firm +the client is infornmed of the ternms of the referral
arrangenment, including the share each lawer wll receive and
whet her the overall fee will increase, and the client consents
in awiting signed by the client.

W sconsin Conmi ttee Comrent

Paragraph (b) differs fromthe Mdel Rule in requiring that
fee and expense information usually nust be comrunicated to the
client in witing, unless the total cost of representation wll
be $1000 or |ess. In instances when a |awyer has regularly
represented a client, any changes in the basis or rate of the
fee or expenses may be communicated in witing to the client by
a proper reference on the periodic billing statenent provided to
the client within a reasonable tine after the basis or rate of
the fee or expenses has been changed. The conmunication to the
client through the billing statenment should clearly indicate
that a change in the basis or rate of the fee or expenses has
occurred along with an indication of the new basis or rate of
the fee or expenses. A |l awer should advise the client at the
time of commencenent of representation of the |ikelihood of a
periodic change in the basis or rate of the fee or expenses that
will be charged to the client.
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In addition, paragraph (b) differs from the Mdel Rule in
requiring that the purpose and effect of any retainer or advance
fee paid to the |lawer shall be comunicated in witing and that
a lawer shall pronptly respond to a client's request for
information concerning fees and expenses. The |awer should
inform the client of the purpose and effect of any retainer or
advance fee. Specifically, the lawer should identify whether
any portion, and if so what portion, of the fee is a true
retainer. A true nonrefundable retainer is a fee that a | awer
charges the client not necessarily for specific services to be
performed but, for exanple, to ensure the lawer's availability
whenever the client may need |egal services. These fees becone
the property of the lawer when received and may not be

deposited into the lawer's trust account. In addition, they
are presuned to be nonrefundable, provided that they neet the
"reasonabl e" standard of SCR 20:1.5. Such retainers are to be

di stingui shed from an "advance" which generally is considered to
be earned only as services are perforned, and which should be

deposited into the lawer's trust account. See SCR 20:1.15.
These funds do not belong to the |awer and should be returned
if not earned. SCR 20:1.16(d) expressly provides that any

"advance paynent of fee that has not been earned® should be
returned to the client upon termnation of the representation.
See also State Bar of Ws. Comm on Prof'|l Ethics, Formal Op. E-
93-4 (1993).

Paragraph (d) preserves the nore explicit statenment of
l[imtations on contingent fees that has been part of Wsconsin
law since the original adoption of the Rules of Professional
Conduct in the state.

Paragraph (e) differs from the Mdel Rule in severa
respects. The division of a fee "based on" rather than "in
proportion to" the services performed clarifies that fee
di vi sions need not consist of a percentage cal culation. The rule
al so recogni zes that |awers who fornerly practiced together nay
divide a fee pursuant to a separation or retirenment agreenent
between them In addition, the standards governing referral
arrangenents are made nore explicit.

D spute Over Fees

Arbitration provides an expeditious, inexpensive nethod for
| awyers and clients to resolve disputes regarding fees. It also
avoi ds [itigation t hat m ght further exacer bat e t he
relationship. If a procedure has been established for resolution
of fee disputes, such as an arbitration or nediation procedure
established by the bar, the lawer nust conply wth the
procedure when it is nmandatory, and, even when it is voluntary,
the lawer should conscientiously consider submtting to it.
See al so ABA Comment [9].

Fee Esti nates
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Compliance with the following guidelines is a desirable
practice: (a) the |lawer providing to the client, no later than
a reasonable tine after comrencing the representation, a witten
estimate of the fees that the |lawer will charge the client as a
result of the representation; (b) if, at any time and fromtine
to time during the course of the representation, the fee
estimate originally provided becomes substantially inaccurate,
the lawer tinely providing a revised witten estimte or
revised witten estimates to the client; (c) the «client
accepting the representation followi ng provision of the estimte
or estimtes; and (d) the Ilawer charging fees reasonably
consistent with the estimate or estinates given.

ABA Comment

Reasonabl eness of Fee and Expenses

[ 1] Paragraph (a) requires that |awers charge fees that
are reasonabl e under the circunstances. The factors specified in

(1) through (8) are not exclusive. Nor wll each factor be
relevant in each instance. Paragraph (a) also requires that
expenses for which the client wll be charged nust be

reasonable. A lawer my seek reinbursenment for the cost of
services performed in-house, such as copying, or for other
expenses incurred in-house, such as tel ephone charges, either by
charging a reasonable anpbunt to which the client has agreed in
advance or by charging an anount that reasonably reflects the
cost incurred by the | awyer.

Basis or Rate of Fee
[2] When the lawer has regularly represented a client,

they ordinarily will have evolved an understanding concerning
the basis or rate of the fee and the expenses for which the
client will be responsible. In a new client-|lawer relationship,

however, an wunderstanding as to fees and expenses nust be
pronptly established. CGenerally, it is desirable to furnish the
client with at [east a sinple nenorandum or copy of the |awer's
customary fee arrangenents that states the general nature of the
| egal services to be provided, the basis, rate or total anount
of the fee and whether and to what extent the client wll be
responsible for any costs, expenses or disbursements in the
course of the representation. A witten statenent concerning the

terns of t he engagenent reduces t he possibility of
m sunder st andi ng.
[3] Contingent fees, |ike any other fees, are subject to

t he reasonabl eness standard of paragraph (a) of this Rule. In
determ ning whether a particular contingent fee is reasonabl e,
or whether it is reasonable to charge any form of contingent
fee, a |awer nust consider the factors that are rel evant under
the circunstances. Applicable law my inpose l|imtations on
contingent fees, such as a ceiling on the percentage allowabl e,
or may require a lawer to offer clients an alternative basis
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for the fee. Applicable law also may apply to situations other
than a contingent fee, for exanple, governnment regulations
regarding fees in certain tax matters.

Ternms of Paynent

[4] A lawer nmay require advance paynment of a fee, but is
obliged to return any unearned portion. See Rule 1.16(d). A
| awyer nmay accept property in paynent for services, such as an
ownership interest in an enterprise, providing this does not
involve acquisition of a proprietary interest in the cause of
action or subject matter of the litigation contrary to Rule
1.8(i). However, a fee paid in property instead of noney nmay be
subject to the requirements of Rule 1.8(a) because such fees
often have the essential qualities of a business transaction
with the client.

[5] An agreenent may not be nade whose terns m ght i nduce
the lawer inproperly to curtail services for the client or
perform them in a way contrary to the client's interest. For
exanple, a lawer should not enter into an agreenent whereby
services are to be provided only up to a stated anmount when it
is foreseeable that nore extensive services probably wll be
required, unless the situation is adequately explained to the
client. Oherwise, the client mght have to bargain for further
assistance in the mdst of a proceeding or transaction. However,
it is proper to define the extent of services in light of the
client's ability to pay. A lawer should not exploit a fee
arrangenment based primarily on hourly charges by using wastefu
pr ocedur es.

Prohi bited Conti ngent Fees

[6] Paragraph (d) prohibits a Ilawer from charging a
contingent fee in a donestic relations nmatter when paynent is
contingent upon the securing of a divorce or upon the amount of
al i nony or support or property settlenment to be obtained. This
provi sion does not preclude a contract for a contingent fee for
| egal representation in connection with the recovery of post-
j udgnment bal ances due under support, alinony or other financia
orders because such contracts do not inplicate the sane policy
concerns.

Di vi si on of Fee

[7] A division of fee is a single billing to a client
covering the fee of two or nore |awers who are not in the sane
firm A division of fee facilitates association of nore than one
lawer in a matter in which neither alone could serve the client
as well, and nost often is used when the fee is contingent and
the division is betwen a referring lawer and a trial
specialist. Paragraph (e) permts the lawers to divide a fee
either on the basis of the proportion of services they render or
if each |awyer assumes responsibility for the representation as
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a whole. In addition, the client must agree to the arrangenent,
including the share that each lawer is to receive, and the
agr eenent nmust be confirmed in witing. Conti ngent fee
agreenents nust be in a witing signed by the client and nust
otherwise conply wth paragraph (c) of this Rule. Joint
responsibility for the representation entails financial and
ethical responsibility for the representation as if the |awers
were associated in a partnership. A lawer should only refer a
matter to a | awer whom the referring | awer reasonably believes
is conpetent to handle the matter. See Rule 1.1

[ 8] Paragraph (e) does not prohibit or regulate division of
fees to be received in the future for work done when |awers
were previously associated in a law firm

D sputes over Fees

[9] If a procedure has been established for resolution of
fee disputes, such as an arbitration or nediation procedure
established by the bar, the lawer nust conmply wth the
procedure when it is nmandatory, and, even when it is voluntary,
the |l awer should conscientiously consider submtting to it. Law
may prescribe a procedure for determning a lawer's fee, for
exanple, in representation of an executor or admnistrator, a
class or a person entitled to a reasonable fee as part of the
nmeasure of damages. The lawyer entitled to such a fee and a
| awyer representing another party concerned with the fee should
conply with the prescribed procedure.

SCR 20:1.6 Confidentiality

(a) A lawer shall not reveal information relating to the
representation of a client unless the client gives inforned
consent, except for disclosures that are inpliedly authorized in
order to carry out the representation, and except as stated in
pars. (b) and (c).

(b) A lawer shall reveal information relating to the
representation of a client to the extent the |awer reasonably
beli eves necessary to prevent the client from commtting a
crimnal or fraudulent act that the |awer reasonably believes
is likely to result in death or substantial bodily harm or in

substantial injury to the financial interest or property of
anot her.
(c) A  lawer nmay reveal information relating to the

representation of a client to the extent the |awer reasonably
bel i eves necessary:

(1) to prevent reasonably l|ikely death or substanti al
bodi |y harm

(2) to prevent, mtigate or rectify substantial injury to
the financial interests or property of another that s

reasonably certain to result or has resulted fromthe client's
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commission of a crine or fraud in furtherance of which the
client has used the | awer's services;

(3) to secure legal advice about the lawer's conduct
under these rules;

(4) to establish a claim or defense on behalf of the
|awer in a controversy between the lawer and the client, to
establish a defense to a crimnal charge or civil claim against
the | awyer based upon conduct in which the client was involved,
or to respond to allegations in any proceeding concerning the
| awyer's representation of the client; or

(5) to conply with other law or a court order.

W sconsin Conmi ttee Comrent

The rule retains in paragraph (b) the mandatory disclosure
requi renents that have been a part of the Wsconsin Suprene
Court Rules since their initial adoption. Paragraph (c) differs
from its counterpart, Mdel Rule 1.6(b), as necessary to take
account of the mandatory disclosure requirenents in Wsconsin.
The |anguage in paragraph (c)(1l) was changed from "reasonably
certain" to "reasonably likely" to conport with sub. (b). Due to
substantive and nunbering differences, special care should be
taken in consulting the ABA Conment.

ABA Comment

[1] This Rule governs the disclosure by a |awer of
information relating to the representation of a client during
the lawer's representation of the client. See Rule 1.18 for the
lawer's duties with respect to information provided to the
| awyer by a prospective client, Rule 1.9(c)(2) for the lawer's
duty not to reveal information relating to the lawer's prior
representation of a forner client and Rules 1.8(b) and 1.9(c) (1)
for the lawer's duties wth respect to the use of such
information to the disadvantage of clients and former clients.

[2] A f undament al principle in t he client-lawer
relationship is that, in the absence of the client's inforned
consent, the lawer must not reveal information relating to the
representation. See Rule 1.0(e) for the definition of inforned
consent. This contributes to the trust that is the hallmrk of
the client-lawer relationship. The client is thereby encouraged
to seek l|legal assistance and to comrunicate fully and frankly
with the lawer even as to enbarrassing or legally danmaging
subject matter. The lawyer needs this information to represent
the client effectively and, if necessary, to advise the client
to refrain from wongful conduct. Al nost wthout exception,
clients cone to lawers in order to determne their rights and
what is, in the conplex of |aws and regul ations, deened to be
|l egal and correct. Based upon experience, |awers know that
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alnmost all clients follow the advice given, and the law is
uphel d.

[3] The principle of client-lawer confidentiality is given
effect by related bodies of law. the attorney-client privilege,
the work product doctrine and the rule of <confidentiality
est abl i shed in pr of essi onal et hi cs. The attorney-client
privilege and work-product doctrine apply in judicial and other
proceedings in which a lawer may be called as a wtness or
otherwise required to produce evidence concerning a client. The
rule of client-lawer confidentiality applies in situations
other than those where evidence is sought from the |awer

through compulsion of Jlaw. The confidentiality rule, for
exanple, applies not only to matters comunicated in confidence
by the client but also to all information relating to the

representation, whatever its source. A lawer my not disclose
such information except as authorized or required by the Rules
of Professional Conduct or other |aw. See al so Scope.

[4] Paragraph (a) prohibits a Jlawer from revealing
information relating to the representation of a client. This
prohi bition also applies to disclosures by a |lawer that do not
in thensel ves reveal protected information but could reasonably
lead to the discovery of such information by a third person. A
| awyer's use of a hypothetical to discuss issues relating to the
representation is permssible so long as there is no reasonable
likelihood that the listener wll be able to ascertain the
identity of the client or the situation involved.

Aut hori zed Di scl osure
[ 5] Except to the extent that the client's instructions or

speci al circunstances limt that authority, a lawer is
inpliedly authorized to make disclosures about a client when
appropriate in carrying out the representation. In sone

situations, for exanple, a |lawer may be inpliedly authorized to
admt a fact that cannot properly be disputed or to nmke a
disclosure that facilitates a satisfactory conclusion to a
matter. Lawyers in a firm may, in the course of the firms
practice, disclose to each other information relating to a
client of the firm unless the client has instructed that
particular information be confined to specified | awers.

Di scl osure Adverse to d i ent

[6] Although the public interest is usually best served by
a strict rule requiring lawers to preserve the confidentiality
of information relating to the representation of their clients,
the confidentiality rule is subject to |imted exceptions.
Paragraph (b)(1) recognizes the overriding value of l|ife and
physical integrity and permts disclosure reasonably necessary
to prevent reasonably certain death or substantial bodily harm

Such harm is reasonably certain to occur if it will be suffered
immnently or if there is a present and substantial threat that
a person will suffer such harm at a later date if the |awer
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fails to take action necessary to elimnate the threat. Thus, a
| awyer who knows that a client has accidentally discharged toxic
waste into a town's water supply may reveal this information to
the authorities if there is a present and substantial risk that
a person who drinks the water will contract a |ife-threatening
or debilitating disease and the |awer's disclosure is necessary
to elimnate the threat or reduce the nunber of victins.

[ 7] Paragraph (b)(2) is a limted exception to the rule of
confidentiality that permts the lawer to reveal information to
the extent necessary to enable affected persons or appropriate
authorities to prevent the client from commtting a crinme or
fraud, as defined in Rule 1.0(d), that is reasonably certain to
result in substantial injury to the financial or property
interests of another and in furtherance of which the client has
used or is using the lawer's services. Such a serious abuse of
the client-lawer relationship by the <client forfeits the
protection of this Rule. The client can, of course, prevent such
di sclosure by refraining from the wongful conduct. Although
paragraph (b)(2) does not require the lawer to reveal the
client's msconduct, the |awer may not counsel or assist the
client in conduct the |awer knows is crimnal or fraudul ent
See Rule 1.2(d). See also Rule 1.16 with respect to the |awer's
obligation or right to withdraw from the representation of the
client in such circunstances, and Rule 1.13(c), which permts
the |awer, where the client is an organization, to reveal
i nformation relating to t he representation in limted
ci rcumst ances.

[ 8] Paragraph (b)(3) addresses the situation in which the
| awyer does not learn of the client's crinme or fraud until after
it has been consummated. Although the client no |onger has the
option of preventing disclosure by refraining from the wongfu
conduct, there will be situations in which the |oss suffered by
the affected person can be prevented, rectified or mtigated. In
such situations, the |lawer may disclose information relating to
the representation to the extent necessary to enable the
affected persons to prevent or mnmtigate reasonably certain
| osses or to attenpt to recoup their |osses. Paragraph (b)(3)
does not apply when a person who has committed a crinme or fraud
thereafter enploys a lawer for representation concerning that
of f ense.

[9] A lawer's confidentiality obligations do not preclude
a lawer from securing confidential |egal advice about the
| awyer's personal responsibility to conply with these Rules. In
nost situations, disclosing information to secure such advice
will be inpliedly authorized for the lawer to carry out the
representation. Even when the disclosure is not inpliedy
aut hori zed, paragraph (b)(4) permts such disclosure because of
the inportance of a lawer's conpliance with the Rules of
Pr of essi onal Conduct .

[10] Where a legal claim or disciplinary charge alleges
conplicity of the lawer in a <client's conduct or other
m sconduct of the |lawyer involving representation of the client,
the lawer nmay respond to the extent the |awer reasonably
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bel i eves necessary to establish a defense. The sane is true with
respect to a claiminvolving the conduct or representation of a
former client. Such a charge can arise in a civil, crimnal,
disciplinary or other proceeding and can be based on a wong
allegedly commtted by the |awer against the client or on a
wong alleged by a third person, for exanple, a person claimng
to have been defrauded by the | awer and client acting together.
The lawer's right to respond arises when an assertion of such
conplicity has been made. Paragraph (b)(5) does not require the
| awer to await the comrencenent of an action or proceeding that
charges such conplicity, so that the defense nay be established
by responding directly to a third party who has nade such an
assertion. The right to defend also applies, of course, where a
proceedi ng has been commenced.

[11] A lawer entitled to a fee is permtted by paragraph
(b)(5) to prove the services rendered in an action to collect
it. This aspect of the Rule expresses the principle that the
beneficiary of a fiduciary relationship may not exploit it to
the detrinment of the fiduciary.

[12] G her law my require that a lawyer disclose
information about a client. Wether such a |aw supersedes Rule
1.6 is a question of |aw beyond the scope of these Rules. Wen
di sclosure of information relating to the representation appears
to be required by other law, the |awer nust discuss the natter
with the client to the extent required by Rule 1.4. If, however
the other |aw supersedes this Rule and requires disclosure,
paragraph (b)(6) permts the |lawer to nake such disclosures as
are necessary to conply with the |aw

[13] A lawer nmay be ordered to reveal information relating
to the representation of a client by a court or by another
tribunal or governnental entity claimng authority pursuant to
other law to conpel the disclosure. Absent inforned consent of
the client to do otherwise, the |lawer should assert on behalf
of the client all nonfrivolous clains that the order is not
authorized by other law or that the information sought 1is
protected against disclosure by the attorney-client privilege or
other applicable law. In the event of an adverse ruling, the
| awyer nust consult with the client about the possibility of
appeal to the extent required by Rule 1.4. Unless review is
sought, however, paragraph (b)(6) permts the |awer to conply
with the court's order.

[ 14] Paragraph (b) permts disclosure only to the extent
the |awer reasonably believes the disclosure is necessary to
acconplish one of the purposes specified. Were practicable, the
| awyer should first seek to persuade the client to take suitable
action to obviate the need for disclosure. In any case, a
di scl osure adverse to the client's interest should be no greater
than the | awyer reasonably believes necessary to acconplish the

purpose. If the disclosure will be nade in connection with a
judicial proceeding, the disclosure should be nmade in a manner
that limts access to the information to the tribunal or other

persons having a need to know it and appropriate protective
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orders or other arrangenents should be sought by the |awer to
the fullest extent practicable.

[ 15] Paragraph (b) permts but does not require the
di sclosure of information relating to a client's representation
to acconplish the purposes specified in paragraphs (b)(1)
through (b)(6). In exercising the discretion conferred by this
Rul e, the |lawer may consider such factors as the nature of the
|awyer's relationship with the client and with those who m ght
be injured by the client, the lawer's own involvenent in the
transaction and factors that may extenuate the conduct in
guestion. A lawyer's decision not to disclose as pernitted by
paragraph (b) does not violate this Rule. Disclosure nmay be
requi red, however, by other Rules. Sonme Rules require disclosure
only if such disclosure would be permitted by paragraph (b). See
Rules 1.2(d), 4.1(b), 8.1, and 8.3. Rule 3.3, on the other hand,
requires disclosure in some circunstances regardl ess of whether
such disclosure is permtted by this Rule. See Rule 3.3(c).

Acting Conpetently to Preserve Confidentiality

[16] A lawyer nust act conpetently to safeguard information
relating to the representation of a client against inadvertent
or unauthorized disclosure by the |lawer or other persons who
are participating in the representation of the client or who are
subject to the lawer's supervision. See Rules 1.1, 5.1, and
5. 3.

[17] When transmitting a conmunication that i ncl udes
information relating to the representation of a client, the
| awer must take reasonable precautions to prevent the
information fromcomng into the hands of unintended recipients.
This duty, however, does not require that the |awer use special
security neasures if the nethod of conmunication affords a
reasonabl e expectation of privacy. Speci al ci rcunst ances,
however , may warrant  speci al precauti ons. Factors to be
considered in determning the reasonableness of the lawer's
expectation of confidentiality include the sensitivity of the
information and the extent to which the privacy of the
comunication is protected by law or by a confidentiality
agreenent. A client may require the lawer to inplenent specia
security neasures not required by this Rule or may give inforned
consent to the wuse of a means of comunication that would
ot herwi se be prohibited by this Rule.

Former Cient

[18] The duty of confidentiality continues after the
client-lawer relationship has termnated. See Rule 1.9(c)(2).
See Rule 1.9(c)(1) for the prohibition against using such
information to the disadvantage of the forner client.

SCR 20:1.7 Conflicts of interest current clients
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(a) Except as provided in par. (b), a lawer shall not
represent a client if the representation involves a concurrent
conflict of interest. A concurrent conflict of interest exists
if:

(1) the representation of one client wll be directly
adverse to another client; or

(2) there is a significant risk that the representation
of one or nore clients wll be mterially limted by the
| awyer's responsibilities to another client, a former client or
a third person or by a personal interest of the |awer.

(b) Notwithstanding the existence of a concurrent conflict
of interest under par. (a), a |lawer may represent a client if:

(1) the |lawyer reasonably believes that the [awer wll
be able to provide conpetent and diligent representation to each
affected client;

(2) the representation is not prohibited by |aw

(3) the representation does not involve the assertion of
a claim by one client against another client represented by the
lawer in the sanme litigation or other proceeding before a
tribunal; and

(4) each affected client gi ves informed consent,
confirmed in a witing signed by the client.

W sconsi n Comment

The Wsconsin Suprenme Court Rule differs from the Model
Rule in requiring informed consent to be confirmed in a witing
"signed by the client."

ABA Comment

General Principles

[1] Loyalty and independent judgnment are essential elenents
in the lawer's relationship to a client. Concurrent conflicts
of interest can arise from the lawer's responsibilities to
another client, a fornmer client or a third person or from the
lawer's own interests. For specific Rules regarding certain
concurrent conflicts of interest, see Rule 1.8. For forner
client conflicts of interest, see Rule 1.9. For conflicts of
interest involving prospective clients, see Rule 1.18. For
definitions of "informed consent” and "confirnmed in witing,”
see Rule 1.0(e) and (b).

[2] Resolution of a conflict of interest problem under this
Rule requires the lawer to: (1) clearly identify the client or
clients; (2) determ ne whether a conflict of interest exists;
(3) decide whether the representation nay be undertaken despite
the existence of a conflict, i.e., whether the conflict 1is
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consentable; and (4) if so, consult with the clients affected
under paragraph (a) and obtain their infornmed consent, confirned
in witing. The clients affected under paragraph (a) include
both of the clients referred to in paragraph (a)(1l) and the one
or nore clients whose representation mght be materially limted
under paragraph (a)(2).

[3] A conflict of interest nmay exist before representation
is wundertaken, in which event the representation nmnust be
declined, unless the |awer obtains the informed consent of each
client under the conditions of paragraph (b). To determne
whether a conflict of interest exists, a l|lawer should adopt
reasonabl e procedures, appropriate for the size and type of firm
and practice, to determne in both litigation and non-litigation
matters the persons and issues involved. See also Coment to

Rule 5.1. |Ignorance caused by a failure to institute such
procedures will not excuse a lawer's violation of this Rule. As
to whether a client-lawer relationship exists or, having once
been established, is continuing, see Comment to Rule 1.3 and
Scope.

[4] If a conflict arises after representation has been
undertaken, the Jlawer ordinarily must wthdraw from the
representation, unless the lawer has obtained the inforned
consent of the client under the conditions of paragraph (b). See
Rule 1.16. Wiere nore than one client is involved, whether the
|awer nmay continue to represent any of the clients s
determned both by the lawer's ability to conply with duties
owed to the former <client and by the lawer's ability to
represent adequately the remaining client or clients, given the
|awer's duties to the former client. See Rule 1.9. See also
Comments [5] and [29].

[ 5] Unforeseeabl e devel opnent s, such as changes in
corporate and other organizational affiliations or the addition
or realignnment of parties in litigation, mght create conflicts
in the mdst of a representation, as when a conpany sued by the
| awyer on behalf of one client is bought by another client
represented by the lawer in an unrelated matter. Depending on
the circunstances, the |awer may have the option to wthdraw
from one of the representations in order to avoid the conflict.
The |awyer nust seek court approval where necessary and take
steps to mnimze harmto the clients. See Rule 1.16. The | awer
must continue to protect the confidences of the client from
whose representation the |awer has withdrawmn. See Rule 1.9(c).

Identifying Conflicts of Interest: Directly Adverse

[6] Loyalty to a <current <client prohibits undertaking
representation directly adverse to that <client wthout that
client's informed consent. Thus, absent consent, a |awer nmay
not act as an advocate in one matter against a person the |awer
represents in sone other matter, even when the matters are
wholly unrelated. The client as to whom the representation is
directly adverse is likely to feel betrayed, and the resulting
damage to the client-lawer relationship is likely to inmpair the
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lawer's ability to represent the client effectively. In
addition, the client on whose behalf the adverse representation
is undertaken reasonably may fear that the |awer wll pursue
that client's case less effectively out of deference to the
other client, i.e., that the representation nay be materially
limted by the lawer's interest in retaining the current
client. Simlarly, a directly adverse conflict may arise when a
lawer is required to cross-examne a client who appears as a
witness in a lawsuit involving another client, as when the
testimony will be damaging to the client who is represented in
the lawsuit. On the other hand, sinultaneous representation in
unrelated matters of clients whose interests are only
economcally adverse, such as representation of conpeting
econonm c enterprises in unrelated Ilitigation, does not
ordinarily constitute a conflict of interest and thus may not
requi re consent of the respective clients.

[7] Directly adver se conflicts can al so arise in
transactional matters. For exanple, if a lawer is asked to
represent the seller of a business in negotiations with a buyer
represented by the lawer, not in the same transaction but in
anot her, unrelated matter, the lawer could not undertake the
representation without the informed consent of each client.

Identifying Conflicts of Interest: Material Limtation

[8] Even where there is no direct adverseness, a conflict
of interest exists if there is a significant risk that a
lawer's ability to consider, recommend or carry out an
appropriate course of action for the client will be materially
limted as a result of the lawer's other responsibilities or
interests. For exanple, a |awer asked to represent several
i ndividuals seeking to form a joint venture is likely to be
materially limted in the lawer's ability to recomend or
advocate all possible positions that each m ght take because of
the lawer's duty of loyalty to the others. The conflict in
effect forecloses alternatives that would otherw se be avail abl e
to the client. The nere possibility of subsequent harm does not
itself require disclosure and consent. The critical questions

are the likelihood that a difference in interests wll eventuate
and, if it does, whether it wll materially interfere with the
| awyer's independent pr of essi onal j udgment in considering

alternatives or foreclose courses of action that reasonably
shoul d be pursued on behalf of the client.

Lawyer's Responsibilities to Former Cients and Oher Third
Per sons

[9] In addition to conflicts with other current clients, a
|awer's duties of loyalty and independence my be nmaterially
limted by responsibilities to fornmer clients under Rule 1.9 or
by the lawer's responsibilities to other persons, such as
fiduciary duties arising from a |lawer's service as a trustee
executor or corporate director.
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Personal Interest Conflicts

[10] The lawer's own interests should not be permtted to
have an adverse effect on representation of a client. For
exanple, if the probity of a lawer's own conduct in a
transaction is in serious question, it may be difficult or
i npossible for the lawer to give a client detached advice.
Simlarly, when a |awer has discussions concerning possible
enpl oynment with an opponent of the lawer's client, or with a
law firm representing the opponent, such discussions could
materially limt the lawer's representation of the client. In
addition, a lawer may not allow related business interests to
affect representation, for exanple, by referring clients to an
enterprise in which the lawer has an undisclosed financial
interest. See Rule 1.8 for specific Rules pertaining to a nunber
of personal interest conflicts, including business transactions
with clients. See also Rule 1.10 (personal interest conflicts
under Rule 1.7 ordinarily are not inputed to other lawers in a
law firn.

[11] When |awyers representing different clients in the
same nmatter or in substantially related matters are closely
related by blood or marriage, there may be a significant risk
that client confidences will be revealed and that the |awer's
famly relationship wll interfere wth both loyalty and
i ndependent professional judgnent. As a result, each client is
entitled to know of the existence and inplications of the
relationship between the |awers before the |awer agrees to
undertake the representation. Thus, a |awer related to another
| awer, e.g., as parent, child, sibling or spouse, ordinarily
may not represent a client in a mtter where that |awer 1is
representing another party, unless each client gives inforned
consent. The disqualification arising from a <close famly
relationship is personal and ordinarily is not inputed to
menbers of firms with whom the | awers are associated. See Rule
1.10.

[12] A lawer is prohibited from engaging in sexual
relationships with a client unless the sexual relationship
predates the formation of the client-lawer relationship. See
Rule 1.8(j).

I nterest of Person Paying for a Lawer's Service

[13] A lawer may be paid from a source other than the
client, including a co-client, if the client is informed of that
fact and consents and the arrangenent does not conprom se the
| awer's duty of loyalty or independent judgnent to the client.

See Rule 1.8(f). If acceptance of the paynent from any other
source presents a significant risk that the lawer's
representation of the client will be materially limted by the

lawer's own interest in accommodating the person paying the
|awer's fee or by the lawer's responsibilities to a payer who
is also a co-client, then the l|awer nust conply wth the
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requi renents of par agr aph (b) bef ore accepting t he
representation, including determ ning whether the conflict 1is
consentable and, if so, that the client has adequate information
about the material risks of the representation.

Prohi bited Representations

[14] Ordinarily, <clients may consent to representation
notw thstanding a conflict. However, as indicated in paragraph
(b), sonme conflicts are nonconsentable, neaning that the |awer
i nvol ved cannot properly ask for such agreenent or provide
representation on the basis of the client's consent. Wen the
| awer is representing nore than one client, the question of
consentability nust be resolved as to each client.

[ 15] Consentability is typically determ ned by considering
whether the interests of the <clients wll be adequately
protected if the clients are permtted to give their inforned
consent to representation burdened by a conflict of interest.
Thus, under paragraph (b)(1), representation is prohibited if in
the circunstances the | awer cannot reasonably conclude that the

lawer will be able to provide conpetent and diligent
representati on. See Rule 1.1 (conpetence) and Rule 1.3
(diligence).

[ 16] Paragraph (b)(2) descri bes conflicts t hat are
nonconsent able because the representation is prohibited by
applicable law. For exanple, in some states substantive |aw
provides that the sane |awer may not represent nore than one
defendant in a capital case, even with the consent of the

clients, and under f eder al crim nal statutes certain
representations by a former governnment |awer are prohibited,
despite the informed consent of the former client. In addition

deci si onal law in sone states limts the ability of a

governmental client, such as a nunicipality, to consent to a
conflict of interest.

[ 17] Paragraph (b) (3) descri bes conflicts t hat are
nonconsent abl e because of the institutional interest in vigorous
devel opnent of each client's position when the clients are
aligned directly against each other in the sanme litigation or
ot her proceeding before a tribunal. Wether clients are aligned
directly against each other within the neaning of this paragraph
requi res exam nation of the context of the proceeding. Although

this par agraph  does not preclude a |lawer's mul tiple
representation of adverse parties to a nediation (because
medi ation is not a proceeding before a "tribunal” under Rule

1.0(nm)), such representation may be precluded by paragraph
(b)(1).

| nf or mred Consent

[ 18] Informed consent requires that each affected client be
aware of the relevant circunstances and of the material and
reasonably foreseeable ways that the conflict could have adverse
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effects on the interests of that <client. See Rule 1.0(e)
(informed consent). The information required depends on the
nature of the conflict and the nature of the risks involved.
When representation of multiple clients in a single matter is
undertaken, the information nust include the inplications of the
common representation, including possible effects on loyalty,
confidentiality and the attorney-client privilege and the
advantages and risks involved. See Coments [30] and [31]
(effect of common representation on confidentiality).

[ 19] Under sone circunmstances it may be inpossible to make
the disclosure necessary to obtain consent. For exanple, when
the lawer represents different clients in related matters and
one of the clients refuses to consent to the disclosure
necessary to permt the other <client to mke an inforned
decision, the |lawer cannot properly ask the latter to consent.
In some cases the alternative to commobn representation can be
that each party may have to obtain separate representation with
the possibility of incurring additional costs. These costs,
along with the benefits of securing separate representation, are
factors that my be considered by the affected client in
determ ning whether common representation is in the client's
interests.

Consent Confirnmed in Witing

[ 20] Paragraph (b) requires the lawer to obtain the
informed consent of the client, confirnmed in witing. Such a
witing may consist of a docunent executed by the client or one
that the lawyer pronptly records and transmts to the client
following an oral consent. See Rule 1.0(b). See also Rule 1.0(n)
(witing includes electronic transmssion). |If it is not
feasible to obtain or transmt the witing at the tinme the
client gives inforned consent, then the l|lawer mnust obtain or
transmt it wthin a reasonable time thereafter. See Rule
1.0(b). The requirenent of a witing does not supplant the need
in nost cases for the lawer to talk with the client, to explain
the risks and advantages, if any, of representation burdened
with a conflict of interest, as well as reasonably available
alternatives, and to afford the client a reasonable opportunity
to consider the risks and alternatives and to raise questions
and concerns. Rather, the witing is required in order to
i mpress upon clients the seriousness of the decision the client
is being asked to nmake and to avoid disputes or anbiguities that
m ght later occur in the absence of a writing.

Revoki ng Consent

[21] A client who has given consent to a conflict may
revoke the consent and, |ike any other client, nay term nate the
| awyer's representation at any tinme. Wether revoking consent to
the client's own representation precludes the lawer from
continuing to represent ot her clients depends on the
ci rcunst ances, including the nature of the conflict, whether the
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client revoked consent because of a nmaterial change in
ci rcunst ances, the reasonable expectations of the other client
and whether nmaterial detrinent to the other clients or the
| awyer would result.

Consent to Future Conflict

[22] Whether a lawyer may properly request a client to
wai ve conflicts that mght arise in the future is subject to the
test of paragraph (b). The effectiveness of such waivers is
generally determned by the extent to which +the «client
reasonably understands the material risks that the waiver
entails. The nore conprehensive the explanation of the types of
future representations that mght arise and the actual and
reasonabl y f oreseeabl e adver se consequences of t hose
representations, the greater the likelihood that the client wll
have the requisite understanding. Thus, if the client agrees to
consent to a particular type of conflict with which the client
is already famliar, then the consent ordinarily wll be
effective with regard to that type of conflict. If the consent
is general and open-ended, then the consent ordinarily wll be
i neffective, because it is not reasonably likely that the client
wi |l have understood the material risks involved. On the other
hand, if the client is an experienced user of the |egal services
involved and is reasonably infornmed regarding the risk that a
conflict may arise, such consent is nore likely to be effective,
particularly if, e.g., the client is independently represented
by other counsel in giving consent and the consent is limted to
future conflicts unrelated to the subject of the representation.
In any case, advance consent cannot be effective if the
circunstances that materialize in the future are such as would
make the conflict nonconsentabl e under paragraph (b).

Conflicts in Litigation

[ 23] Paragraph (b)(3) prohibits representation of opposing
parties in the sanme litigation, regardless of the clients'
consent. On the other hand, sinultaneous representation of
parties whose interests in litigation may conflict, such as co-
plaintiffs or co-defendants, is governed by paragraph (a)(2). A
conflict may exist by reason of substantial discrepancy in the
parties' testinony, inconpatibility in positions in relation to
an opposing party or the fact that there are substantially
di fferent possibilities of sett| enent of the clains or
liabilities in question. Such conflicts can arise in crimnal
cases as well as civil. The potential for conflict of interest
in representing nultiple defendants in a crimnal case is so
grave that ordinarily a |awer should decline to represent nore
than one codefendant. On the other hand, conmon representation

of persons having simlar interests in civil Ilitigation is
proper if the requirenents of paragraph (b) are net.
[24] Ordinarily a lawer my take inconsistent |ega

positions in different tribunals at different tinmes on behalf of
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different <clients. The nere fact that advocating a |egal
position on behalf of one client m ght create precedent adverse
to the interests of a client represented by the lawer in an
unrelated matter does not create a conflict of interest. A
conflict of interest exists, however, if there is a significant
risk that a lawer's action on behalf of one client wll

materially limt the lawer's effectiveness in representing
another client in a different case; for exanple, when a decision
favoring one client will create a precedent likely to seriously

weaken the position taken on behalf of the other client. Factors
relevant in determ ning whether the clients need to be advised
of the risk include: where the cases are pending, whether the
issue is substantive or procedural, the tenporal relationship
between the matters, the significance of the issue to the
i mediate and long-term interests of the clients involved and
the clients' reasonable expectations in retaining the lawer. If
there is significant risk of mterial limtation, then absent
i nformed consent of the affected clients, the |awer nust refuse
one of the representations or withdraw fromone or both matters.

[ 25] When a | awyer represents or seeks to represent a class
of plaintiffs or defendants in a class-action |lawsuit, unnaned
menbers of the class are ordinarily not considered to be clients
of the |lawyer for purposes of applying paragraph (a)(1) of this
Rule. Thus, the lawer does not typically need to get the
consent of such a person before representing a client suing the
person in an unrelated matter. Simlarly, a l|lawer seeking to
represent an opponent in a class action does not typically need
the consent of an unnamed nenber of the class whom the | awyer
represents in an unrelated matter.

Nonlitigation Conflicts

[26] Conflicts of interest wunder paragraphs (a)(l) and
(a)(2) arise in contexts other than litigation. For a discussion
of directly adverse conflicts in transactional mtters, see
Comment [7]. Relevant factors in determning whether there is
significant potential for nmaterial l[imtation include the
duration and intimacy of the lawer's relationship with the
client or clients involved, the functions being perforned by the
| awyer, the likelihood that disagreenents will arise and the
likely prejudice to the client from the conflict. The question
is often one of proximty and degree. See Comment [8].

[27] For exanple, conflict questions nay arise in estate
pl anning and estate administration. A |lawer may be called upon
to prepare wills for several famly menbers, such as husband and
wi fe, and, depending upon the circunstances, a conflict of
interest may be present. In estate administration the identity
of the client may be unclear under the law of a particular
jurisdiction. Under one view, the client is the fiduciary; under
another view the client is the estate or trust, including its
beneficiaries. In order to conply with conflict of interest
rules, the lawer should nmake clear the lawer's relationship to
the parties involved.
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[ 28] Whether a <conflict 1is consentable depends on the
ci rcunst ances. For exanple, a lawer may not represent nultiple
parties to a negotiation whose interests are fundanentally
antagonistic to each other, but conmon representation 1is
perm ssible where the clients are generally aligned in interest
even though there is sonme difference in interest anong them
Thus, a lawer may seek to establish or adjust a relationship
between clients on an am cable and nutually advantageous basis;
for exanple, in helping to organize a business in which two or
nore clients are entrepreneurs, working out the financial
reorgani zation of an enterprise in which two or nore clients
have an interest or arranging a property distribution in
settlement of an estate. The | awer seeks to resolve potentially
adverse interests by developing the parties' nutual interests

O herw se, each party m ght have to obtain separate
representation, wth the possibility of incurring additional
cost, conplication or even litigation. Gven these and other

rel evant factors, the clients nay prefer that the |lawer act for
all of them

Speci al Consi derations in Comon Representation

[29] In considering whether to represent mnmultiple clients
in the same matter, a |awer should be mndful that if the
common representation fails because the potentially adverse
interests cannot be reconciled, the result can be additional
cost, enbarrassnent and recrimnation. Odinarily, the |awer
will be forced to withdraw from representing all of the clients
if the comon representation fails. In sone situations, the risk
of failure is so great that nmultiple representation is plainly
i npossi ble. For exanple, a |awer cannot undertake comon
representation of clients where contentious litigation or
negotiations between them are immnent or cont enpl at ed.
Mor eover, because the lawyer is required to be inpartial between
commonly represented clients, representation of nultiple clients
is inproper when it is wunlikely that inpartiality can be
mai ntai ned. Cenerally, if the relationship between the parties
has already assunmed antagonism the possibility that the

clients' interests can be adequately served by common
representation is not very good. Oher relevant factors are
whet her the | awer subsequently will represent both parties on a

continuing basis and whether the situation involves creating or
termnating a relationship between the parti es.

[30] A particularly inmportant factor in determning the
appropriateness of common representation is the effect on
client-lawer confidentiality and the attorney-client privilege.
Wth regard to the attorney-client privilege, the prevailing
Rule is that, as between comonly represented clients, the
privilege does not attach. Hence, it nust be assuned that if
litigation eventuates between the clients, the privilege wll
not protect any such comunications, and the clients should be
so advi sed.
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[31] As to the duty of confidentiality, continued common
representation will alnost certainly be inadequate if one client
asks the |lawer not to disclose to the other client information
relevant to the common representation. This is so because the
| awer has an equal duty of loyalty to each client, and each
client has the right to be informed of anything bearing on the
representation that mght affect that client's interests and the
right to expect that the lawer wll wuse that information to
that client's benefit. See Rule 1.4. The lawer should, at the
outset of the conmmon representation and as part of the process
of obtaining each client's informed consent, advise each client

that information will be shared and that the |awer w Il have to
withdraw if one client decides that some matter material to the
representation should be Kkept from the other. In Ilimted

circunstances, it may be appropriate for the |lawer to proceed
with the representation when the clients have agreed, after
being properly infornmed, that the lawer wll keep certain
information confidential. For exanple, the |awer nay reasonably
conclude that failure to disclose one client's trade secrets to
anot her client Wil not adversely affect representation
involving a joint venture between the clients and agree to keep
that information confidential with the informed consent of both
clients.

[32] When seeking to establish or adjust a relationship
between clients, the |lawer should nmake clear that the |awer's
role is not that of partisanship normally expected in other
circunstances and, thus, that the clients nmay be required to
assunme greater responsibility for decisions than when each
client is separately represented. Any limtations on the scope
of the representation made necessary as a result of the common
representation should be fully explained to the clients at the
outset of the representation. See Rule 1.2(c).

[33] Subject to the above limtations, each client in the
common representation has the right to loyal and diligent
representation and the protection of Rule 1.9 concerning the
obligations to a forner client. The client also has the right to
di scharge the | awyer as stated in Rule 1.16.

Organi zational dients

[34] A lawer who represents a corporation or other
organi zation does not, by virtue of that representation
necessarily r epr esent any consti tuent or affiliated
organi zation, such as a parent or subsidiary. See Rule 1.13(a).
Thus, the Jlawer for an organization is not barred from
accepting representation adverse to an affiliate in an unrel ated
matter, unless the circunstances are such that the affiliate
should also be considered a client of the lawer, there is an
under standing between the |awyer and the organizational client

that the lawer wll avoid representation adverse to the
client's affiliates, or the lawer's obligations to either the
organi zational client or the new client are likely to limt

materially the | awer's representation of the other client.
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[35] A lawer for a corporation or other organization who
is also a nenber of its board of directors should determ ne
whet her the responsibilities of the two roles may conflict. The
| awer may be called on to advise the corporation in matters
involving actions of the directors. Consideration should be
given to the frequency with which such situations nay arise, the
potential intensity of the conflict, the effect of the lawer's
resignation from the board and the possibility of the
corporation's obtaining |egal advice from another |awer in such
situations. If there is material risk that the dual role wll
conprom se the lawer's independence of professional |judgnent,
the | awyer should not serve as a director or should cease to act
as the corporation's |lawer when conflicts of interest arise.
The | awyer should advise the other nenbers of the board that in
some circunstances matters discussed at board neetings while the
|awer is present in the capacity of director mght not be
protected by the attorney-client privilege and that conflict of
i nterest considerations mght require the lawer's recusal as a
director or mght require the lawer and the lawer's firm to
decline representation of the corporation in a matter.

SCR 20:1.8 Conflict of interest: prohibited transactions

(a) A lawer shall not enter into a business transaction
with a client or knowingly acquire an ownership, possessory,
security or other pecuniary interest adverse to a client unless:

(1) the transaction and terns on which the [|awer
acquires the interest are fair and reasonable to the client and
are fully disclosed and transmtted in witing in a manner that
can be reasonably understood by the client;

(2) the client is advised in witing of the desirability
of seeking and is given a reasonable opportunity to seek the
advi ce of independent |egal counsel on the transaction; and

(3) the client gives informed consent, in a witing
signed by the client, to the essential terns of the transaction
and the lawer's role in the transaction, including whether the
| awyer is representing the client in the transaction.

(b) A lawer shall not use information relating to
representation of a client to the disadvantage of the client
unl ess the client gives inforned consent, except as permtted or
requi red by these rules.

(c) A lawer shall not solicit any substantial gift from a

client, including a testanmentary gift, nor prepare an instrunent
giving the lawer or a person related to the |awer any
substantial gift from a client, including a testamentary gift,

except where (1) the client is related to the donee, (2) the
donee is a natural object of the bounty of the client, (3) there
is no reasonable ground to anticipate a contest, or a claim of
undue influence or for the public to lose confidence in the
integrity of the bar, and (4) the anobunt of the gift or bequest
is reasonabl e and natural under the circunstances. For purposes
of this paragraph, related persons include a spouse, child,
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grandchil d, parent, grandparent or other relative or individua
with whom the |lawer or the client maintains a close, famlia
rel ati onship.

(d) Prior to the conclusion of representation of a client,
a lawer shall not nake or negotiate an agreenent giving the
lawer literary or media rights to a portrayal or account based
in subst anti al part on i nformati on relating to t he
representati on.

(e) A lawer shall not provide financial assistance to a
client in connection with pending or contenplated litigation,
except that:

(1) a lawer may advance court costs and expenses of
litigation, the repaynment of which nay be contingent on the
outconme of the matter; and

(2) a lawer representing an indigent client may pay
court costs and expenses of litigation on behalf of the client.

(f) A lawer shall not accept conpensation for representing
a client fromone other than the client unless:

(1) the client gives inforned consent or the attorney is
appointed at governnent expense; provided that no further
consent or consultation need be given if the client has given
consent pursuant to the ternms of an agreenent or policy
requiring an organization or insurer to retain counsel on the
client's behal f;

(2) there i's no interference wth the | awyer's
i ndependence of professional judgnent or with the client-|lawer
rel ati onshi p; and

(3) information relating to representation of a client is
protected as required by SCR 20: 1. 6.

(g) A lawer who represents two or nore clients shall not
participate in making an aggregate settlenment of the clainms of
or against the clients, or in a crimnal case an aggregated
agreenent as to guilty or nolo contendere pleas, unless each

client gives inforned consent, in a witing signed by the
client. The lawer's disclosure shall include the existence and
nature of all the <claims or pleas involved and of the

participation of each person in the settl enent.
(h) A lawyer shall not:

(1) make an agreenent prospectively limting the |awer's
liability to a client for nmalpractice unless the client 1is
i ndependently represented in naking the agreenent; or

(2) settle a claimor potential claimfor such liability
with an unrepresented client or former client unless that person
is advised in witing of the desirability of seeking and is
given a reasonable opportunity to seek the advice of independent
| egal counsel in connection therewith; or

(3) make an agreenent limting the client's right to
report the lawer's conduct to disciplinary authorities.
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(1) A lawer shall not acquire a proprietary interest in
the cause of action or subject matter of litigation the |awer
is conducting for a client, except that the | awer nay:

(1) acquire a lien authorized by law to secure the
| awyer's fee or expenses; and

(2) contract with a client for a reasonable contingent
fee in a civil case.

(j) A lawer shall not have sexual relations with a current
client unless a consensual sexual relationship existed between
t hem when the client-lawer rel ationship conmenced.

(1) In this paragraph, "sexual relations" means sexual
intercourse or any other intentional touching of the intimte
parts of a person or causing the person to touch the intimte
parts of the | awer.

(2) Wien the client is an organization, a |lawer for the
organi zati on (whether inside counsel or outside counsel) shall
not have sexual relations with a constituent of the organization
who supervises, directs or regularly consults with that |awer
concerning the organi zation's |legal matters.

(k) Wiile lawers are associated in a firm a prohibition
in the foregoing pars. (a) through (i) that applies to any one
of themshall apply to all of them

W sconsi n Comment

This rule differs from the Mdel Rule in four respects.
Paragraph (c) incorporates the decisions in State v. Collentine,
39 Ws. 2d 325, 159 N.W2d 50 (1968), and State v. Beaudry, 53
Ws. 2d 148, 191 N Ww2d 842 (1971). Paragraph (f) adds a
reference to an attorney retained at governnent expense and
retains the "insurance defense" exception from prior Wsconsin
| aw. But see SCR 20:1.2(e). Paragraph (h) prohibits a |awer
from making an agreenent |limting the client's right to report
the lawer's conduct to disciplinary authorities. Paragraph
(j)(2) includes | anguage from ABA Comrent [ 19].

ABA Comment

Busi ness Transactions Between Cient and Lawer

[1] A lawer's legal skill and training, together with the
relationship of trust and confidence between |awer and client,
create the possibility of overreaching when the |[|awer
participates in a business, property or financial transaction
with a client, for exanple, a loan or sales transaction or a
| awyer investnent on behalf of a client. The requirenents of
paragraph (a) nust be nmet even when the transaction is not
closely related to the subject matter of the representation, as
when a |awyer drafting a wll for a client learns that the
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client needs noney for unrelated expenses and offers to make a
loan to the client. The Rule applies to |awers engaged in the
sale of goods or services related to the practice of law, for
exanple, the sale of title insurance or investnent services to
existing clients of the lawer's legal practice. See Rule 5.7

It also applies to | awers purchasing property from estates they
represent. It does not apply to ordinary fee arrangenents
between client and |awer, which are governed by Rule 1.5,
al though its requirenents nust be nmet when the | awer accepts an
interest in the client's business or other nonnonetary property
as paynent of all or part of a fee. In addition, the Rule does
not apply to standard commercial transactions between the |awer
and the «client for products or services that the «client
generally markets to others, for exanple, banking or brokerage
services, nedical services, products manufactured or distributed
by the client, and utilities' services. In such transactions,
the | awyer has no advantage in dealing with the client, and the
restrictions in paragraph (a) are unnecessary and inpracticabl e.

[ 2] Paragraph (a)(1l) requires that the transaction itself
be fair to the <client and that its wessential terns be
comuni cated to the client, in witing, in a manner that can be
reasonabl y understood. Paragraph (a)(2) requires that the client
al so be advised, in witing, of the desirability of seeking the
advi ce of independent |egal counsel. It also requires that the
client be given a reasonable opportunity to obtain such advice.
Paragraph (a)(3) requires that the |lawer obtain the client's
infornmed consent, in a witing signed by the client, both to the
essential terns of the transaction and to the lawer's role.
When necessary, the lawer should discuss both the nmaterial
risks of the proposed transaction, including any risk presented
by the lawer's involvenent, and the existence of reasonably
avai lable alternatives and should explain why the advice of
i ndependent | egal counsel is desirable. See Rule 1.0(e)
(definition of informed consent).

[3] The risk to a client is greatest when the client
expects the lawer to represent the client in the transaction
itself or when the lawer's financial interest otherw se poses a
significant risk that the lawer's representation of the client
will be materially limted by the lawer's financial interest in
the transaction. Here the lawer's role requires that the | awer
must conply, not only with the requirenents of paragraph (a),
but also with the requirenents of Rule 1.7. Under that Rule, the
| awyer nust disclose the risks associated with the |awer's dual
role as both l|egal adviser and participant in the transaction
such as the risk that the lawer will structure the transaction
or give legal advice in a way that favors the lawer's interests
at the expense of the client. Mreover, the |awer nust obtain
the client's inforned consent. In sone cases, the lawer's
interest may be such that Rule 1.7 will preclude the |awer from
seeking the client's consent to the transaction.

[4] If the <client is independently represented in the
transaction, paragraph (a)(2) of this Rule is inapplicable, and
the paragraph (a)(1) requirenent for full di sclosure is
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satisfied either by a witten disclosure by the |awer involved
in the transaction or by the client's independent counsel. The
fact that the <client was independently represented in the
transaction is relevant in determ ning whether the agreenent was
fair and reasonable to the client as paragraph (a)(1) further
requires.

Use of Information Related to Representation

[5] Use of information relating to the representation to
the disadvantage of the client violates the |awer's duty of
| oyalty. Paragraph (b) applies when the information is used to
benefit either the lawer or a third person, such as another
client or business associate of the lawer. For exanple, if a
|awer learns that a client intends to purchase and devel op
several parcels of land, the |lawer nmay not use that information
to purchase one of the parcels in conpetition with the client or
to recomrend that another client nake such a purchase. The Rule
does not prohibit uses that do not disadvantage the client. For
exanpl e, a | awyer who | earns a gover nient agency' s
interpretation of trade |egislation during the representation of
one client may properly use that information to benefit other
clients. Paragraph (b) prohibits disadvantageous use of client
information unless the client gives infornmed consent, except as
permtted or required by these Rules. See Rules 1.2(d), 1.6,
1.9(c), 3.3, 4.1(b), 8.1, and 8. 3.

Gfts to Lawers

[6] A lawer may accept a gift from a client, if the
transaction neets general standards of fairness. For exanple, a
sinple gift such as a present given at a holiday or as a token
of appreciation is permtted. If a client offers the |awer a
nore substantial gift, paragraph (c) does not prohibit the
| awyer from accepting it, although such a gift may be voidable
by the client under the doctrine of wundue influence, which
treats client gifts as presunptively fraudulent. In any event,
due to concerns about overreaching and inposition on clients, a
| awyer may not suggest that a substantial gift be nade to the
| awyer or for the lawer's benefit, except where the |lawer is
related to the client as set forth in paragraph (c).

[7] If ef fectuation of a substanti al gift requires
preparing a legal instrunent such as a will or conveyance the
client should have the detached advice that another |awer can
provi de. The sole exception to this Rule is where the client is
a relative of the donee.

[8] This Rule does not prohibit a |lawer from seeking to
have the | awer or a partner or associate of the |awer naned as
executor of the client's estate or to another potentially
lucrative fiduciary position. Nevertheless, such appointnents

will be subject to the general conflict of interest provision in
Rule 1.7 when there is a significant risk that the |awer's
interest in obtaining the appointment will materially limt the
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| awyer's independent professional judgnent in advising the
client concerning the choice of an executor or other fiduciary.
In obtaining the client's informed consent to the conflict, the
| awyer shoul d advise the client concerning the nature and extent
of the lawer's financial interest in the appointnment, as wel
as the availability of alternative candi dates for the position.

Literary Rights

[9] An agreenent by which a lawer acquires literary or
media rights concerning the conduct of the representation
creates a conflict between the interests of the client and the
personal interests of the |awer. Measures suitable in the
representation of the client nmay detract from the publication
value of an account of the representation. Paragraph (d) does
not prohibit a lawer representing a client in a transaction
concerning literary property from agreeing that the |lawer's fee
shall consist of a share in ownership in the property, if the
arrangenent conforns to Rule 1.5 and paragraphs (a) and (i).

Fi nanci al Assi st ance

[ 10] Lawyers may not subsidize lawsuits or admnistrative
proceedi ngs brought on behalf of their clients, including making
or guaranteeing loans to their clients for |Iliving expenses,
because to do so would encourage clients to pursue |awsuits that
m ght not otherw se be brought and because such assi stance gives
| awers too great a financial stake in the litigation. These
dangers do not warrant a prohibition on a lawer lending a
client <court costs and |litigation expenses, including the
expenses of medical exam nation and the costs of obtaining and
presenting evidence, because these advances are virtually
i ndi stingui shable from contingent fees and help ensure access to

t he courts. Simlarly, an exception al | owi ng | awyers
representing indigent clients to pay court costs and litigation
expenses regardless of whether these funds will be repaid is
war r ant ed.

Person Paying for a Lawyer's Services

[11] Lawyers are frequently asked to represent a client
under circunstances in which a third person will conpensate the
|awer, in whole or in part. The third person mght be a
relative or friend, an indemitor (such as a liability insurance
conpany) or a co-client (such as a corporation sued along wth
one or nore of its enployees). Because third-party payers
frequently have interests that differ from those of the client,
including interests in mnimzing the anount spent on the
representation and in learning how the representation is
progressing, |awers are prohibited from accepting or continuing
such representations unless the l|lawer deternmines that there
will be no interference wth the Jlawer's independent
prof essional judgnment and there is informed consent from the
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client. See also Rule 5.4(c) (prohibiting interference with a
| awyer's professional judgnent by one who reconmends, enploys or
pays the | awer to render |egal services for another).

[12] Sonetines, it wll be sufficient for the lawer to
obtain the client's informed consent regarding the fact of the
paynent and the identity of the third-party payer. If, however,
the fee arrangenent creates a conflict of interest for the
| awyer, then the lawer nust conply with Rule 1.7. The |awer
must also conform to the requirenents of Rule 1.6 concerning
confidentiality. Under Rule 1.7(a), a conflict of interest
exists if there is significant risk that the lawer's
representation of the client will be materially limted by the
|awer's own interest in the fee arrangenent or by the |awer's
responsibilities to the third-party payer (for exanple, when the
third-party payer is a co-client). Under Rule 1.7(b), the |awer
may accept or continue the representation with the inforned
consent of each affected <client, wunless the «conflict s
nonconsent abl e under that paragraph. Under Rule 1.7(b), the
i nfornmed consent nust be confirmed in witing.

Aggregate Settlenents

[13] Differences in willingness to make or accept an offer
of settlement are anong the risks of conmon representation of
multiple clients by a single |awer. Under Rule 1.7, this is one
of the risks that should be discussed before undertaking the
representation, as part of the process of obtaining the clients'
informed consent. In addition, Rule 1.2(a) protects each
client's right to have the final say in deciding whether to
accept or reject an offer of settlement and in decidi ng whether
to enter a guilty or nolo contendere plea in a crimnal case
The Rule stated in this paragraph is a corollary of both these
Rules and provides that, before any settlenent offer or plea
bargain is nade or accepted on behalf of multiple clients, the
| awyer must inform each of them about all the nmaterial terns of
the settlenent, including what the other clients will receive or
pay if the settlenent or plea offer is accepted. See also Rule
1.0(e) (definition of informed consent). Lawyers representing a
class of plaintiffs or defendants, or those proceeding
derivatively, may not have a full client-lawer relationship
with each nmenber of the class; nevertheless, such |awers nust
conply with applicable rules regulating notification of class
menbers and other procedural requirenents designed to ensure
adequate protection of the entire class.

Limting Liability and Settling Ml practice C ains

[ 14] Agreenents prospectively limting a lawer's liability
for mal practice are pr ohi bi t ed unl ess t he client is
i ndependently represented in making the agreenent because they
are likely to underm ne conpetent and diligent representation.
Also, many clients are unable to evaluate the desirability of
making such an agreenent before a dispute has arisen,
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particularly if they are then represented by the |awer seeking
the agreenment. This paragraph does not, however, prohibit a
| awer from entering into an agreenent wth the client to
arbitrate legal nalpractice clainms, provided such agreenents are
enforceable and the client is fully informed of the scope and
effect of the agreenent. Nor does this paragraph linmt the
ability of lawers to practice in the form of a limted-
liability entity, where permtted by law, provided that each
| awyer remains personally liable to the client for his or her
own conduct and the firm conplies with any conditions required
by law, such as provisions requiring client notification or
mai nt enance of adequate liability insurance. Nor does it
prohi bit an agreenent in accordance with Rule 1.2 that defines
the scope of the representation, although a definition of scope
that nakes the obligations of representation illusory wll
anount to an attenpt to limt liability.

[ 15] Agreenents settling a claim or a potential claim for
mal practice are not prohibited by this Rule. Nevertheless, in
view of the danger that a lawer wll take unfair advantage of
an unrepresented client or former client, the lawer nust first
advise such a person in witing of +the appropriateness of
i ndependent representation in connection with such a settlenent.
In addition, the lawer nust give the client or former client a
reasonabl e opportunity to find and consult independent counsel.

Acquiring Proprietary Interest in Litigation

[ 16] Paragraph (i) states the traditional general rule that
| awyers are prohibited from acquiring a proprietary interest in
litigation. Like paragraph (e), the general rule has its basis
in common | aw chanperty and mai ntenance and is designed to avoid
giving the lawer too great an interest in the representation.
In addition, when the |lawer acquires an ownership interest in
the subject of the representation, it will be nore difficult for
a client to discharge the lawer if the client so desires. The
Rule is subject to specific exceptions devel oped in decisional
law and continued in these Rules. The exception for certain
advances of the costs of litigation is set forth in paragraph
(e). In addition, paragraph (i) sets forth exceptions for |iens
authorized by law to secure the lawer's fees or expenses and
contracts for reasonable contingent fees. The Ilaw of each
jurisdiction determnes which liens are authorized by |aw. These
may include liens granted by statute, liens originating in
common |law and liens acquired by contract with the client. Wen
a lawer acquires by contract a security interest in property
other than that recovered through the lawer's efforts in the
litigation, such an acquisition is a business or financial
transaction with a client and is governed by the requirenents of
paragraph (a). Contracts for contingent fees in civil cases are
governed by Rule 1.5.

Client-Lawer Sexual Relationships
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[17] The relationship between Ilawer and client is a
fiduciary one in which the |lawer occupies the highest position
of trust and confidence. The relationship is alnpost always
unequal ; thus, a sexual relationship between |awer and client
can involve unfair exploitation of the lawer's fiduciary role,
in violation of the lawer's basic ethical obligation not to use
the trust of the client to the <client's disadvantage. 1In
addition, such a relationship presents a significant danger
that, because of the lawer's enotional involvenent, the |awer
will be unable to represent the client w thout inpairnent of the
exercise of independent professional judgnment. Moreover, a
blurred line between the professional and personal relationships
may meke it difficult to predict to what extent «client
confidences will be protected by the attorney-client evidentiary
privilege, since client confidences are protected by privilege
only when they are inparted in the context of the client-|awer
rel ati onship. Because of the significant danger of harm to
client interests and because the «client's own enotiona
i nvol venent renders it wunlikely that the client could give
adequate infornmed consent, this Rule prohibits the |lawer from
having sexual relations with a client regardl ess of whether the
relationship is consensual and regardless of the absence of
prejudice to the client.

[ 18] Sexual relationships that predate the client-Ilawer
relationship are not prohibited. Issues relating to the
exploitation of the fiduciary relationship and client dependency
are di m ni shed when the sexual relationship existed prior to the
commencenent of the client-lawer relationship. However, before
proceeding with the representation in these circunstances, the
| awyer shoul d consider whether the lawer's ability to represent
the client will be materially limted by the relationship. See
Rule 1.7(a)(2).

[19] When the client is an organization, paragraph (j) of
this Rule prohibits a lawer for the organization (whether
inside counsel or outside <counsel) from having a sexua
relationship wth a constituent of the organization who
supervises, directs or regularly consults wth that |awer
concerning the organi zation's |egal matters.

| mput ati on of Prohibitions

[ 20] Under paragraph (k), a prohibition on conduct by an
i ndi vidual |awyer in paragraphs (a) through (i) also applies to
all lawyers associated in a firmwth the personally prohibited
| awyer. For exanple, one lawer in a firm may not enter into a
busi ness transaction with a client of another menber of the firm
wi t hout conplying with paragraph (a), even if the first |awer
is not personally involved in the representation of the client.
The prohibition set forth in paragraph (j) is personal and is
not applied to associated | awers.

SCR 20:1.9 Duties to forner clients
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(a) A lawer who has fornerly represented a client in a
matter shall not thereafter represent another person in the sane
or a substantially related matter in which that person's
interests are materially adverse to the interests of the forner
client unless the forner «client gives inforned consent,
confirmed in a witing signed by the client.

(b) A lawyer shall not knowingly represent a person in the
sane or a substantially related matter in which a firm wth
which the lawer fornerly was associated had previously
represented a client:

(1) whose interests are mterially adverse to that
person; and

(2) about whom the |awer had acquired information
protected by SCR 20:1.6 and SCR 20:1.9(c) that is material to
the matter;

unless the fornmer client gives infornmed consent, confirned in a
witing signed by the client.

(c) A lawer who has fornerly represented a client in a
matter or whose present or fornmer firm has fornmerly represented
aclient in a mtter shall not thereafter:

(1) use information relating to the representation to the
di sadvantage of the fornmer client except as these rules would
permt or require with respect to a client, or when the
i nformati on has becone generally known; or

(2) reveal information relating to the representation
except as these rules would permt or require with respect to a
client.

W sconsi n Comment

The Wsconsin Supreme Court Rule differs from the Model
Rule in requiring informed consent to be confirmed in a witing
"signed by the client."

ABA Comment

[1] After termnation of a client-lawer relationship, a
| awyer has certain continuing duties wth respect to
confidentiality and conflicts of interest and thus nay not
represent another client except in conformty with this Rule.
Under this Rule, for exanple, a lawer could not properly seek
to rescind on behalf of a new client a contract drafted on
behal f of the former client. So also a | awyer who has prosecuted
an accused person could not properly represent the accused in a
subsequent <civil action against the governnent concerning the
same transaction. Nor could a Ilawer who has represented
multiple clients in a matter represent one of the clients
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against the others in the sane or a substantially related matter
after a dispute arose anong the clients in that matter, unless
all affected clients give informed consent. See Comment [9].
Current and forner governnent |awers nmust conply with this Rule
to the extent required by Rule 1.11

[2] The scope of a "matter" for purposes of this Rule
depends on the facts of a particular situation or transaction.
The lawyer's involvenent in a matter can also be a question of
degree. Wien a |lawer has been directly involved in a specific
transaction, subsequent representation of other <clients wth
materially adverse interests in that transaction clearly 1is
prohi bited. On the other hand, a |awer who recurrently handl ed
a type of problem for a fornmer client is not precluded from
|ater representing another «client in a factually distinct
probl em of that type even though the subsequent representation
involves a position adverse to the prior client. Simlar
considerations can apply to the reassignnment of mlitary |awers
between defense and prosecution functions wthin the sane
mlitary jurisdictions. The underlying question is whether the
|awer was so involved in the mtter that the subsequent
representation can be justly regarded as a changing of sides in
the matter in question.

[3] Matters are "substantially related" for purposes of
this Rule if they involve the sane transaction or |egal dispute
or if there otherwise is a substantial risk that confidential
factual information as would normally have been obtained in the
prior representation would mterially advance the client's
position in the subsequent matter. For exanple, a |lawer who has
represented a businessperson and |earned extensive private
financial information about that person may not then represent
that person's spouse in seeking a divorce. Simlarly, a |awer
who has previ ously repr esent ed a client in securing
environmental permts to build a shopping center would be
precluded from representing nei ghbors seeking to oppose rezoning
of the property on the basis of environnmental considerations;
however, the lawer would not be precluded, on the grounds of
substantial relationship, from defending a tenant of the
conpl eted shopping center in resisting eviction for nonpaynent
of rent. Information that has been disclosed to the public or to
other parties adverse to the forner client ordinarily wll not
be disqualifying. Information acquired in a prior representation
may have been rendered obsolete by the passage of tine, a
circunstance that may be relevant in determ ning whether two

representations are substantially related. In the case of an
or gani zat i onal client, gener al knowl edge of the client's
policies and practices ordinarily will not preclude a subsequent

representation; on the other hand, know edge of specific facts
gained in a prior representation that are relevant to the matter
in question ordinarily will preclude such a representation. A
former client is not required to reveal the confidential
information learned by the lawer in order to establish a
substantial risk that the |lawer has confidential information to
use in the subsequent nmatter. A conclusion about the possession
of such information may be based on the nature of the services
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the lawer provided the former client and information that would
in ordinary practice be learned by a |awer providing such
servi ces.

Lawyers Movi ng Between Firns

[4] When | awyers have been associated within a firm but
then end their association, the question of whether a |awer
shoul d undertake representation is nore conplicated. There are
several conpeting considerations. First, the client previously
represented by the former firm nust be reasonably assured that
the principle of loyalty to the client is not conprom sed.
Second, the Rule should not be so broadly cast as to preclude
ot her persons from having reasonable choice of |egal counsel
Third, the Rule should not wunreasonably hanper |awers from
form ng new associations and taking on new clients after having
| eft a previous association. In this connection, it should be
recogni zed that today many |awers practice in firms, that many

|awers to sone degree limt their practice to one field or
another, and that many nove from one association to another
several times in their careers. If the concept of inputation

were applied with unqualified rigor, the result would be radical
curtailment of the opportunity of Ilawers to nove from one
practice setting to another and of the opportunity of clients to
change counsel

[ 5] Paragraph (b) operates to disqualify the |awer only
when the |awyer involved has actual know edge of information
protected by Rules 1.6 and 1.9(c). Thus, if a lawer while with
one firm acquired no knowl edge or information relating to a
particular client of the firm and that |awer later joined
another firm neither the lawer individually nor the second
firm is disqualified from representing another client in the
sanme or a related matter even though the interests of the two
clients conflict. See Rule 1.10(b) for the restrictions on a
firmonce a | awer has term nated association with the firm

[6] Application of paragraph (b) depends on a situation's
particular facts, aided by inferences, deductions or working
presunptions that reasonably may be made about the way in which
| awyers work together. A |lawer nmay have general access to files
of all clients of a law firm and may regularly participate in
di scussions of their affairs; it should be inferred that such a
lawer in fact is privy to all information about all the firnis
clients. In contrast, another |awer nmay have access to the
files of only a limted nunber of clients and participate in
di scussions of the affairs of no other clients; in the absence
of information to the contrary, it should be inferred that such
a lawer in fact is privy to information about the clients
actually served but not those of other clients. In such an
inquiry, the burden of proof should rest upon the firm whose
di squalification is sought.

[ 7] I ndependent of the question of disqualification of a
firm a |lawyer changing professional association has a
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continuing duty to preserve confidentiality of information about
aclient fornerly represented. See Rules 1.6 and 1.9(c).

[ 8] Paragraph (c) provides that information acquired by the
lawer in the ~course of representing a «client nmay not
subsequently be used or revealed by the lawer to the
di sadvantage of the client. However, the fact that a |awer has
once served a client does not preclude the |awer from using
generally known information about that client when |ater
representing another client.

[9] The provisions of this Rule are for the protection of
former clients and can be waived if the client gives inforned
consent, which consent nust be confirmed in witing under
paragraphs (a) and (b). See Rule 1.0(e). Wth regard to the
effectiveness of an advance waiver, see Comment [22] to Rule
1.7. Wth regard to disqualification of a firm with which a
| awyer is or was fornerly associated, see Rule 1.10.

SCR 20:1.10 Inputed disqualification: general rule

(a) Wile lawers are associated in a firm none of them
shall knowingly represent a client when any one of them
practicing alone would be prohibited from doing so by SCR 20:1.7
or SCR 20: 1.9 unless:

(1) the prohibition is based on a personal interest of
the prohibited | awyer and does not present a significant risk of
materially limting the representation of the client by the
remai ning lawers in the firm or

(2) the prohibition arises under SCR 20:1.9, and

(1) the personally disqualified |awer perfornmed no
nmore than mnor and isolated services in the disqualifying
representation and did so only at a firmwith which the |awer
is no | onger associ at ed,;

(1i) the personally disqualified lawer is tinely
screened from any participation in the natter and is apportioned
no part of the fee therefrom and

(ti1) witten notice is pronptly given to any affected
former client to enable the affected client to ascertain
conpliance with the provisions of this rule.

(b) When a lawer has termnated an association with a
firm the firmis not prohibited from thereafter representing a
person with interests materially adverse to those of a client
represented by the fornerly associated |lawer and not currently
represented by the firm unless:

(1) the matter is the sanme or substantially related to
that in which the fornmerly associated |awer represented the
client; and

(2) any lawyer remaining in the firm has information
protected by SCR 20:1.6 and SCR 20:1.9(c) that is material to
the matter.
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(c) A disqualification prescribed by this rule nmay be
wai ved by the affected client under the conditions stated in SCR
20: 1. 7.

(d) The disqualification of |awers associated in a firm
with former or current governnent |awers is governed by SCR
20: 1. 11.

W sconsin Commi ttee Comrent

Paragraph (a) differs from the Mddel Rule in not inputing
conflicts of interest in Ilimted circunstances where the
personally disqualified lawer is tinely screened from the
matter.

ABA Comment

Definition of "Firnt

[ 1] For purposes of the Rules of Professional Conduct, the
term "firn denotes lawers in a |law partnership, professional
corporation, sole proprietorship or other association authorized
to practice law, or Jlawers enployed in a legal services
organi zation or the l|egal departnent of a corporation or other
organi zation. See Rule 1.0(c). Wether tw or nore |awers
constitute a firm within this definition can depend on the
specific facts. See Rule 1.0, Comrents [2]—+4].

Principles of Inputed Disqualification

[2] The Rule of imputed disqualification stated in
paragraph (a) gives effect to the principle of loyalty to the
client as it applies to lawers who practice in a law firm Such
situations can be considered from the premse that a firm of
|awers is essentially one |awer for purposes of the rules
governing loyalty to the client, or from the prem se that each
| awyer is vicariously bound by the obligation of |oyalty owed by
each lawer with whom the |awer is associated. Paragraph (a)
operates only anong the |lawers currently associated in a firm
Wen a |awer noves from one firmto another, the situation is
governed by Rules 1.9(b) and 1.10(b).

[3] The Rule in paragraph (a) does not pr ohi bi t
representation where neither questions of client loyalty nor
protection of confidential infornmation are presented. Where one
lawer in a firmcould not effectively represent a given client
because of strong political beliefs, for exanple, but that
lawer will do no work on the case and the personal beliefs of
the lawer wll not materially limt the representation by
others in the firm the firm should not be disqualified. On the
ot her hand, if an opposing party in a case was owned by a |awyer
in the law firm and others in the firm would be nmaterially
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limted in pursuing the matter because of loyalty to that
| awyer, the personal disqualification of the |awer would be
imputed to all others in the firm

[4] The Rule in paragraph (a) also does not prohibit
representation by others in the law firm where the person
prohi bited frominvolvenment in a matter is a nonlawer, such as
a paralegal or |egal secretary. Nor does paragraph (a) prohibit
representation if the lawer is prohibited from acting because
of events before the person becane a |awer, for exanple, work
that the person did while a |law student. Such persons, however,
ordinarily nust be screened from any personal participation in
the matter to avoid conmunication to others in the firm of
confidential information that both the nonlawers and the firm
have a legal duty to protect. See Rules 1.0(k) and 5. 3.

[5] Rule 1.10(b) operates to permt a law firm under
certain circunstances, to represent a person wth interests
directly adverse to those of a client represented by a |awer
who fornerly was associated with the firm The Rule applies
regardl ess of when the formerly associated |awer represented
the client. However, the law firm may not represent a person
with interests adverse to those of a present client of the firm
which would violate Rule 1.7. Mreover, the firm my not
represent the person where the nmatter is the same or
substantially related to that in which the fornmerly associated
| awyer represented the client and any other lawer currently in
the firm has material information protected by Rules 1.6 and
1.9(c).

[6] Rule 1.10(c) renoves inputation wth the infornmed
consent of the affected client or fornmer client wunder the
conditions stated in Rule 1.7. The conditions stated in Rule 1.7
require the lawer to determne that the representation is not
prohibited by Rule 1.7(b) and that each affected client or
former client has given inforned consent to the representation
confirmed in witing. In sone cases, the risk may be so severe
that the conflict may not be cured by client consent. For a
di scussion of the effectiveness of client waivers of conflicts
that might arise in the future, see Rule 1.7, Coment [22]. For
a definition of informed consent, see Rule 1.0(e).

[7] Where a |lawyer has joined a private firm after having
represented the government, inputation is governed by Rule
1.11(b) and (c), not this Rule. Under Rule 1.11(d), where a
| awyer represents the governnment after having served clients in
private practice, nongovernnental enploynent or in another
government agency, forner-client conflicts are not inputed to
government |awyers associated with the individually disqualified

| awyer.

[8] Where a lawyer is prohibited from engaging in certain
transactions under Rule 1.8, paragraph (k) of that Rule, and not
this Rule, determ nes whether that prohibition also applies to
other lawers associated in a firm wth the personally
prohi bited | awyer.
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SCR 20:1.11 Special conflicts of interest for former and
current governnent officers and enpl oyees

(a) Except as law may otherw se expressly permt, a |lawer
who has formerly served as a public officer or enployee of the
gover nnent :

(1) is subject to SCR 20:1.9(c); and

(2) shall not otherw se represent a client in connection
with a matter in which the |awer participated personally and
substantially as a public officer or enployee, unless the
appropriate governnent agency gives its informed consent,
confirmed in witing, to the representation.

(b) Wien a lawer is disqualified from representati on under
par. (a), no lawer in a firm with which that |awer is
associ ated may knowi ngly undertake or continue representation in
such a matter unless:

(1) the disqualified lawer is tinely screened from any
participation in the matter and is apportioned no part of the
fee therefrom and

(2) witten notice is pronptly given to the appropriate
government agency to enable it to ascertain conpliance with the
provi sions of this rule.

(c) Except as law may otherw se expressly permt, a |awer
having information that the |awer knows is confidential
government information about a person acquired when the |awer
was a public officer or enployee, nmay not represent a private
client whose interests are adverse to that person in a nmatter in
which the information could be used to the material disadvantage
of that person. As used in this rule, the term "confidential
government information” means information that has been obtai ned
under governmental authority and which, at the tinme this rule is
applied, the governnent is prohibited by law from disclosing to
the public or has a legal privilege not to disclose and which is
not otherwi se available to the public. A firm with which that
| awyer is associated nay undertake or continue representation in
the matter only if the disqualified lawer is tinely screened
from any participation in the matter and is apportioned no part
of the fee therefrom

(d) Except as law may otherw se expressly permt, a |lawer
currently serving as a public officer or enployee:

(1) is subject to SCR 20:1.7 and SCR 20:1.9; and
(2) shall not:

(i) participate in a matter in which the |awer
participated personally and substantially while 1in private
practice or nongovernnental enploynent, unless the appropriate
government agency gives its informed consent, confirned in
writing; or

(ii) negotiate for private enploynment with any person
who is involved as a party or as attorney for a party in a
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matter in which the lawer s participating personally and
substantially, except that a |awer serving as a law clerk to a
judge, other adjudicative officer or arbitrator may negotiate
for private enploynent as permtted by SCR 20:1.12(b) and
subject to the conditions stated in SCR 20:1.12(b).

(e) As used inthis rule, the term"mtter" includes:

(1) any judicial or other proceeding, appl i cati on,
request for a ruling or other determ nation, contract, claim
controversy, investigation, charge, accusation, arrest or other
particular matter involving a specific party or parties, and

(2) any other matter covered by the conflict of interest
rul es of the appropriate governnent agency.

(f) The conflicts of a lawer <currently serving as an
of ficer or enployee of the governnent are not inputed to the
other lawyers in the agency. However, where such a |awer has a
conflict that would lead to inputation in a nongovernnment
setting, the lawer shall be tinmely screened from any
participation in the matter to which the conflict applies.

W sconsin Commi ttee Comrent

Paragraph (f) has no counterpart in the Mdel Rules,
although it is based on statenments made in paragraph [2] of the
ABA Comment .

ABA Comment

[1] A lawer who has served or is currently serving as a
public officer or enployee is personally subject to the Rul es of
Pr of essi onal Conduct , i ncl udi ng t he prohi bition agai nst
concurrent conflicts of interest stated in Rule 1.7. I n
addition, such a I|awer nmy be subject to statutes and
government regulations regarding conflict of interest. Such
statutes and regulations nmay circunscribe the extent to which
t he governnent agency may give consent under this Rule. See Rule
1.0(e) for the definition of inforned consent.

[2] Paragraphs (a)(1), (a)(2), and (d)(1) restate the
obligations of an individual |awer who has served or is
currently serving as an officer or enployee of the governnent
toward a fornmer governnment or private client. Rule 1.10 is not
applicable to the conflicts of interest addressed by this Rule.
Rat her, paragraph (b) sets forth a special inputation rule for
former government |awers that provides for screening and
notice. Because of the special problens raised by inputation
within a governnent agency, paragraph (d) does not inpute the
conflicts of a lawer currently serving as an officer or
enpl oyee of the governnent to other associated governnent
officers or enployees, although ordinarily it will be prudent to
screen such | awyers.
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[ 3] Paragraphs (a)(2) and (d)(2) apply regardless of
whether a lawer is adverse to a fornmer client and are thus
designed not only to protect the former client, but also to
prevent a |awer from exploiting public office for the advantage
of another client. For exanple, a |lawer who has pursued a claim
on behalf of the governnent may not pursue the sane claim on
behalf of a later private client after the |awer has |eft
government service, except when authorized to do so by the
government agency under paragraph (a). Simlarly, a |awer who
has pursued a claimon behalf of a private client may not pursue
the claimon behalf of the governnment, except when authorized to
do so by paragraph (d). As with paragraphs (a)(1) and (d)(1)
Rule 1.10 is not applicable to the <conflicts of interest
addressed by these paragraphs.

[4] This Rule represents a balancing of interests. On the
one hand, where the successive clients are a government agency
and another client, public or private, the risk exists that
power or discretion vested in that agency m ght be used for the
speci al benefit of the other client. A lawer should not be in a
position where benefit to the other <client mght affect
performance of the |lawer's professional functions on behalf of
t he governnent. Al so, unfair advantage could accrue to the other
client by reason of access to confidential gover nient
i nformati on about the client's adversary obtai nable only through
the lawer's governnent service. On the other hand, the rules
governing |lawers presently or fornmerly enployed by a governnent
agency should not be so restrictive as to inhibit transfer of
enploynent to and from the governnment. The governnment has a
legitimate need to attract qualified lawers as well as to
mai ntai n high ethical standards. Thus a former governnent |awer
is disqualified only from particular matters in which the | awer
participated personally and substantially. The provisions for
screening and waiver in paragraph (b) are necessary to prevent
the disqualification rule from inposing too severe a deterrent
agai nst entering public servi ce. The [imtation of
disqualification in paragraphs (a)(2) and (d)(2) to natters
involving a specific party or parties, rather than extending
disqualification to all substantive issues on which the |awer
wor ked, serves a simlar function

[5] When a |awer has been enployed by one governnent
agency and then noves to a second government agency, it my be
appropriate to treat that second agency as another client for
purposes of this Rule, as when a lawer is enployed by a city
and subsequently is enployed by a federal agency. However,
because the conflict of interest is governed by paragraph (d),
the latter agency is not required to screen the |awer as
paragraph (b) requires a law firmto do. The question of whether
two governnent agencies should be regarded as the sanme or
different clients for conflict of interest purposes is beyond
the scope of these Rules. See Rule 1.13 Comment [9].

[ 6] Paragraphs (b) and (c) contenplate a screening
arrangenent . See FRule 1.0(k) (requirenents for screening
procedures). These paragraphs do not prohibit a lawer from
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receiving a salary or partnership share established by prior
i ndependent agr eenent, but that Iamyer may  not receive
conpensation directly relatlng the lawyer's conpensation to the
fee in the matter in which the lawer is disqualified.

[ 7] Noti ce, including a description of the screened
| awyer's prior representation and of the screening procedures
enpl oyed, generally should be given as soon as practicable after
t he need for screening becones apparent.

[ 8] Paragraph (c) operates only when the |awer in question
has know edge of the information, which neans actual know edge;
it does not operate with respect to information that nerely
could be inputed to the | awer.

[9] Paragraphs (a) and (d) do not prohibit a |awer from
jointly representing a private party and a governnment agency
when doing so is permtted by Rule 1.7 and is not otherw se
prohi bited by | aw

[ 10] For purposes of paragraph (e) of this Rule, a "matter”
may continue in another form In determning whether two
particular matters are the sanme, the |awer should consider the
extent to which the matters involve the same basic facts, the
sanme or related parties, and the tinme el apsed.

SCR 20:1.12 Former judge, arbitrator, nediator or other
3rd-party neutral

(a) Except as stated in par. (d), a lawer shall not
represent anyone in connection with a matter in which the |awer
participated personally and substantially as a judge or other
adj udi cative officer or law clerk to such a person or as an
arbitrator, nediator or other 3rd-party neutral.

(b) A lawer shall not negotiate for enployment with any
person who is involved as a party or as lawer for a party in a
matter in which the lawer s participating personally and
substantially as a judge or other adjudicative officer or as an
arbitrator, nediator or other 3rd-party neutral. A |awer
serving as a law clerk to a judge or other adjudicative officer
may negotiate for enploynent with a party or |awer involved in
a matter in which the clerk is participating personally and
substantially, but only after the lawer has notified the judge
or other adjudicative officer.

(c) If alawer is disqualified by par. (a), no lawer in a
firm with which that lawer is associated nmay know ngly
undertake or continue representation in the matter unless:

(1) the disqualified lawer is tinely screened from any
participation in the matter and is apportioned no part of the
fee therefrom and

(2) witten notice is pronptly given to the parties and
any appropriate tribunal to enable them to ascertain conpliance
with the provisions of this rule.
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(d) An arbitrator selected as a partisan of a party in a

mul ti menber arbitration panel is not pr ohi bi t ed from
subsequently representing that party in the matter, provided
that all parties to the proceeding give inforned consent,

confirmed in witing.

W sconsin Commi ttee Comrent

Paragraph (a) differs from the Mdel Rule in that the
conflict identified is not subject to waiver by consent of the
parties involved. As such, paragraph [2] of the ABA Comment
should be read with caution. Paragraph (d) differs in that
witten consent of the parties is required.

ABA Comment

[1] This Rule generally parallels Rule 1.11. The term
"personally and substantially" signifies that a judge who was a
menber of a multinmenber court, and thereafter left judicial
office to practice law, is not prohibited from representing a
client in a matter pending in the court, but in which the forner
judge did not participate. So also the fact that a fornmer judge
exercised admnistrative responsibility in a court does not
prevent the former judge from acting as a lawer in a matter
where the judge had previously exercised renote or incidental
adm nistrative responsibility that did not affect the nerits.
Conmpare the Comment to Rule 1.11. The term "adjudicative
officer” includes such officials as judges pro tenpore
ref er ees, speci al mast ers, heari ng of ficers and ot her
parajudicial officers, and also |lawers who serve as part-tine
j udges. Conpliance Canons A(2), B(2), and C of the Mdydel Code of
Judicial Conduct provide that a part-tinme judge, judge pro
tenpore or retired judge recalled to active service, my not
"act as a lawyer in any proceeding in which he served as a judge
or in any other proceeding related thereto." Al though phrased
differently fromthis Rule, those Rules correspond in neaning.

[2] Like fornmer judges, | awers who have served as
arbitrators, nediators or other third-party neutrals nay be
asked to represent a client in a matter in which the |awer
participated personally and substantially. This Rule forbids
such representation unless all of the parties to the proceedi ngs
give their infornmed consent, confirmed in witing. See Rule
1.0(e) and (b). Oher law or codes of ethics governing third-
party neutrals may inpose nore stringent standards of persona
or inputed disqualification. See Rule 2.4.

[3] Although |awers who serve as third-party neutrals do
not have information concerning the parties that is protected
under Rule 1.6, they typically owe the parties an obligation of
confidentiality under law or codes of ethics governing third-
party neutrals. Thus, paragraph (c) provides that conflicts of
the personally disqualified lawer wll be inputed to other
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lawers in a law firm unless the conditions of this paragraph
are met.

[4] Requirenents for screening procedures are stated in
Rule 1.0(k). Paragraph (c)(1) does not prohibit the screened
| awyer from receiving a salary or partnership share established
by prior independent agreenent, but that |awer may not receive
conpensation directly related to the matter in which the |awer
is disqualified.

[ 5] Noti ce, including a description of the screened
| awyer's prior representation and of the screening procedures
enpl oyed, generally should be given as soon as practicable after
t he need for screening beconmes apparent.

SCR 20:1.13 Organization as client

(a) A lawer enployed or retained by an organization
represents the organization acting through its duly authorized
constituents.

(b) If a lawer for an organization knows that an officer,
enpl oyee or other person associated with the organization is
engaged in action, intends to act or refuses to act in a matter
related to the representation that is a violation of a |egal
obligation to the organization, or a violation of |aw which
reasonably mght be inputed to the organization, and that 1is
likely to result in substantial injury to the organization, then
the | awer shall proceed as is reasonably necessary in the best
interest of the organization.

Unl ess the |awyer reasonably believes that it is not necessary
in the best interest of the organization to do so, the |awer
shall refer the matter to higher authority in the organization
including, if warranted by the circunstances, to the highest
authority that can act in behalf of the organization as
determ ned by applicable | aw.

(c) Except as provided in par. (d), if,

(1) despite the lawer's efforts in accordance wth par
(b) the highest authority that can act on behalf of the
organi zation insists upon or fails to address in a tinely and
appropriate manner an action or a refusal to act, that 1is
clearly a violation of |aw, and

(2) the | awyer reasonably believes that the violation is

reasonably certain to result in substantial injury to the
or gani zati on,
then the Ilawer may reveal information relating to the

representation whether or not SCR 20:1.6 permts such
di sclosure, but only if and to the extent the |awer reasonably

believes necessary to prevent substanti al infjury to the
or gani zati on.
(d) Paragraph (c) shal | not apply wth respect to

information relating to a Jlawer's representation of an
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organi zation to investigate an alleged violation of law, or to
defend the organization or an officer, enployee or other
constituent associated with the organization against a claim
arising out of an alleged violation of |aw

(e) A lawer who reasonably believes that he or she has
been di scharged because of the |lawer's actions taken pursuant
to pars. (b) or (c), or who wthdraws under circunstances that
require or permt the lawer to take action under either of
t hose paragraphs, shall proceed as the [|awer reasonably
beli eves necessary to assure that the organization's highest
authority is informed of the | awer's discharge or w thdrawal

(f) I'n dealing with an organization's directors, officers,
enpl oyees, nenbers, sharehol ders or other constituents, a |awer
shall explain the identity of the client when it is apparent
that the organization's interests are adverse to those of the
constituents with whomthe | awer is dealing.

(g) A Ilawer representing an organization my also
represent any of its directors, officers, enployees, nenbers,
sharehol ders or other constituents, subject to the provisions of
SCR 20:1.7. If the organization's consent to the dua
representation is required by SCR 20:1.7, the consent shall be
given by an appropriate official of the organization other than
the individual who is to be represented, or by the sharehol ders.

(h) Notwi thstanding other provisions of this rule, a |awer
shall conply with the disclosure requirenents of SCR 20:1.6(b).

W sconsin Commi ttee Comrent

Paragraph (h) differs from the Mdel Rule and calls
attention to the mandatory disclosure provisions contained in
W sconsin Suprene Court Rule 20:1.6(b).

ABA Comment

The Entity as the dient

[1] An organizational client is a legal entity, but it
cannot act except through its officers, directors, enployees,
sharehol ders and ot her constituents. Oficers, di rectors,
enpl oyees and sharehol ders are the constituents of the corporate
organi zational client. The duties defined in this Comment apply
equally to unincorporated associations. "Qher constituents" as
used in this Coment neans the positions equivalent to officers,
directors, enployees and sharehol ders held by persons acting for
organi zational clients that are not corporations.

[2] When one of the constituents of an organizational
client communicates wth the organization's lawer in that
person's organi zational capacity, the communication is protected
by Rule 1.6. Thus, by way of exanple, if an organizational
client requests its Jlawer to investigate allegations of

65



No. 04-07

wrongdoing, interviews made in the course of that investigation
between the Jlawer and the client's enployees or other
constituents are covered by Rule 1.6. This does not nmean,
however, that constituents of an organizational client are the
clients of the lawer. The |awer may not disclose to such
constituents information relating to the representation except
for disclosures explicitly or inpliedly authorized by the
organi zational client in order to carry out the representation
or as otherwise permtted by Rule 1.6.

[3] When constituents of the organization nmake decisions
for it, the decisions ordinarily nmust be accepted by the | awer
even if their utility or prudence is doubtful. Decisions
concerning policy and operations, including ones entailing
serious risk, are not as such in the |awer's province.
Par agraph (b) nakes clear, however, that when the |awer knows
that the organization is likely to be substantially injured by
action of an officer or other constituent that violates a |ega
obligation to the organization or is in violation of |aw that
m ght be inputed to the organization, the |lawer nust proceed as
is reasonably necessary in the Dbest i nt erest of t he
organi zation. As defined in Rule 1.0(f), know edge can be
inferred from circunstances, and a |awer cannot ignore the
obvi ous.

[4] In determining how to proceed under paragraph (b), the
| awyer should give due consideration to the seriousness of the
violation and its consequences, the responsibility in the
organi zati on and the apparent notivation of the person involved,
the policies of the organization concerning such matters, and
any other relevant considerations. Odinarily, referral to a

hi gher authority would be necessary. |In sonme circunstances,
however, it may be appropriate for the lawer to ask the
constituent to reconsider the nmatter; for exanmple, if the

ci rcunstances involve a constituent's innocent m sunderstanding
of law and subsequent acceptance of the lawer's advice, the
| awyer may reasonably conclude that the best interest of the
organi zation does not require that the matter be referred to
hi gher authority. If a constituent persists in conduct contrary
to the lawer's advice, it will be necessary for the |lawer to
take steps to have the matter reviewed by a higher authority in
the organization. If the matter is of sufficient seriousness and
i nportance or urgency to the organization, referral to higher
authority in the organization nay be necessary even if the
| awyer has not comrunicated with the constituent. Any neasures
taken should, to the extent practicable, mnimze the risk of
revealing information relating to the representation to persons
outside the organization. Even in circunstances where a |awer
is not obligated by Rule 1.13 to proceed, a |lawer may bring to
the attention of an organizational client, including its highest
authority, matters that the |awer reasonably believes to be of
sufficient inportance to warrant doing so in the best interest
of the organi zati on.

[5] Paragraph (b) also nakes clear that when it s
reasonably necessary to enable the organization to address the
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matter in a tinmely and appropriate nmanner, the |awer mnust refer
the matter to higher authority, including, if warranted by the
ci rcunst ances, the highest authority that can act on behalf of
the organization wunder applicable law. The organization's
hi ghest authority to whom a natter may be referred ordinarily
will be the board of directors or simlar governing body.
However, applicable law mmy prescribe that under certain
conditions the highest authority reposes el sewhere, for exanple,
in the independent directors of a corporation.

Rel ation to O her Rul es

[6] The authority and responsibility provided in this Rule
are concurrent with the authority and responsibility provided in
other Rules. In particular, this Rule does not limt or expand
the |lawer's responsibility under Rules 1.8, 1.16, 3.3 or 4.1.
Paragraph (c) of this Rule supplenments Rule 1.6(b) by providing
an additional basis upon which the |awer may reveal information
relating to the representation, but does not nodify, restrict,
or limt the provisions of Rule 1.6(b)(1)—€6). Under paragraph
(c) the lawer nmay reveal such information only when the
organi zation's highest authority insists wupon or fails to
address threatened or ongoing action that is clearly a violation
of law, and then only to the extent the |awer reasonably
beli eves necessary to prevent reasonably certain substanti al
infjury to the organization. It 1is not necessary that the
| awyer's services be used in furtherance of the violation, but
it is required that the matter be related to the I|awer's
representation of the organization. If the |awer's services are
bei ng used by an organization to further a crime or fraud by the
organi zation, Rules 1.6(b)(2) and 1.6(b)(3) my permt the
| awyer to di scl ose confidenti al i nformation. In such
circunstances Rule 1.2(d) my also be applicable, in which
event, withdrawal from the representation under Rule 1.16(a)(1)
may be required.

[ 7] Paragraph (d) nekes clear that the authority of a
| awer to disclose information relating to a representation in
ci rcunst ances described in paragraph (c) does not apply wth
respect to information relating to a |lawer's engagenent by an
organi zation to investigate an alleged violation of law or to
defend the organization or an officer, enployee or other person
associated with the organi zation against a claim arising out of
an alleged violation of law. This is necessary in order to
enabl e organi zational <clients to enjoy the full benefits of
legal counsel in conducting an investigation or defending
against a claim

[8] A lawer who reasonably believes that he or she has
been di scharged because of the |lawer's actions taken pursuant
to paragraph (b) or (c), or who withdraws in circunstances that
require or permt the lawer to take action under either of
t hese paragraphs, nust proceed as the |awer reasonably believes
necessary to assure that the organization's highest authority is
informed of the | awer's discharge or w thdrawal
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Gover nnent Agency

[9] The duty defined in this Rule applies to governnenta
organi zations. Defining precisely the identity of the client and
prescribing the resulting obligations of such |awers may be
nmore difficult in the government context and is a nmatter beyond
the scope of these Rules. See Scope [18]. Although in sone
circunstances the client nay be a specific agency, it my also
be a branch of governnment, such as the executive branch, or the
government as a whole. For exanple, if the action or failure to
act involves the head of a bureau, either the departnent of
which the bureau is a part or the relevant branch of governnent
may be the client for purposes of this Rule. Mreover, in a
matter involving the conduct of governnent officials, a
government |awer may have authority wunder applicable law to
guestion such conduct nore extensively than that of a |lawer for
a private organization in simlar circunstances. Thus, when the
client is a governnmental organization, a different bal ance nay
be appropriate between nmaintaining confidentiality and assuring
that the wongful act is prevented or rectified, for public
business is involved. In addition, duties of |awers enployed by
the governnment or lawers in mlitary service nmay be defined by
statutes and regulation. This Rule does not [|imt that
authority. See Scope.

Clarifying the Lawer's Role

[10] There are tines when the organization's interest may
be or beconme adverse to those of one or nore of its
constituents. In such circunstances the | awer should advise any
constituent, whose interest the |lawer finds adverse to that of
the organization of the conflict or potential conflict of
interest, that the | awyer cannot represent such constituent, and
that such person may wi sh to obtain independent representation
Care nust be taken to assure that the individual understands
that, when there is such adversity of interest, the |lawer for
the organization cannot provide |egal representation for that
constituent individual, and that discussions between the |awer
for the organization and the individual nmay not be privil eged.

[ 11] Whether such a warning should be given by the |awer
for the organization to any constituent individual may turn on
the facts of each case.

Dual Representation

[ 12] Paragraph (g) recognizes that a lawer for an
organi zation may also represent a principal officer or major
shar ehol der

Derivative Actions
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[ 13] Under generally prevailing law, the shareholders or
menbers of a corporation may bring suit to conpel the directors
to perform their legal obligations in the supervision of the
or gani zati on. Menbers  of uni ncorporated associations have
essentially the sanme right. Such an action may be brought
nom nally by the organization, but usually is, in fact, a |ega
controversy over managenent of the organization.

[14] The question can arise whether counsel for the
organi zati on may defend such an action. The proposition that the
organi zation is the lawer's client does not alone resolve the

i ssue. Most derivative actions are a normal incident of an
organi zation's affairs, to be defended by the organization's
| awer |ike any other suit. However, if the claim involves

serious charges of wongdoing by those in control of the
organi zation, a conflict may arise between the lawer's duty to
the organization and the |lawer's relationship with the board

In those circunstances, Rule 1.7 governs who should represent
the directors and the organization.

SCR 20:1.14 dient with dimnished capacity

(a) Wien a client's capacity to nake adequately considered
decisions in connection with a representation is dimnished,
whet her because of mnority, nental inpairnment or for sone other
reason, the Ilawer shall, as far as reasonably possible,
mai ntain a normal client-lawer relationship with the client.

(b) Wien the | awer reasonably believes that the client has
di m ni shed capacity, is at risk of substantial physical
financial or other harm unless action is taken and cannot
adequately act in the client's own interest, the |lawer nmay take
reasonably necessary protective action, including consulting
with individuals or entities that have the ability to take
action to protect the client and, in appropriate cases, seeking
t he appoi ntment of a guardian ad litem conservator or guardi an.

(c) Information relating to the representation of a client
wi th di mnished capacity is protected by SCR 20:1.6. Wen taking
protective action pursuant to par. (b), the lawer is inpliedly
aut hori zed under SCR 20:1.6(a) to reveal information about the
client, but only to the extent reasonably necessary to protect
the client's interests.

ABA Comment

[1] The normal client-lawer relationship is based on the
assunption that the client, when properly advised and assi sted,
i s capabl e of naking decisions about inportant matters. Wen the
client is a mnor or suffers froma dimnished nental capacity,
however, maintaining the ordinary client-lawer relationship may
not be possible in all respects. In particular, a severely
i ncapaci tated person nmay have no power to meke legally binding
deci sions. Nevertheless, a client with dimnished capacity often

69



No. 04-07

has the ability to wunderstand, deliberate wupon, and reach
concl usi ons about nmatters affecting the client's own well-being.
For exanple, children as young as five or six years of age, and
certainly those of ten or twelve, are regarded as having
opinions that are entitled to weight in l|egal proceedings
concerning their custody. So also, it is recognized that sone
persons of advanced age can be quite capable of handling routine
fi nanci al matters while needing special | egal protection
concerning maj or transactions.

[2] The fact that a client suffers a disability does not
dimnish the lawer's obligation to treat the «client wth

attention and respect. Even if the person has a |ega
representative, the |lawer should as far as possible accord the
represented person the status of «client, particularly in

mai nt ai ni ng comruni cati on.

[3] The client may wish to have famly nenbers or other
persons participate in discussions wth the lawer. Wen
necessary to assist in the representation, the presence of such
persons generally does not affect the applicability of the
attorney-client evidentiary privilege. Nevertheless, the |awer
must keep the <client's interests forenost and, except for
protective action authorized under paragraph (b), nust look to
the client, and not famly nenbers, to make decisions on the
client's behal f.

[4] If a legal representative has already been appointed
for the client, the Ilawer should ordinarily look to the
representative for decisions on behalf of the client. In nmatters
involving a mnor, whether the |awer should |ook to the parents
as natural guardians may depend on the type of proceeding or
matter in which the lawer is representing the mnor. If the
| awyer represents the guardian as distinct fromthe ward, and is
aware that the guardian is acting adversely to the ward's
interest, the lawer nay have an obligation to prevent or
rectify the guardian's m sconduct. See Rule 1.2(d).

Taki ng Protective Action

[5] If a lawer reasonably believes that a client is at
risk of substantial physical, financial or other harm unless
action is taken, and that a normal client-lawer relationship
cannot be maintained as provided in paragraph (a) because the
client lacks sufficient capacity to comrunicate or to nmake
adequately considered decisions in connection wth the
representation, then paragraph (b) permts the lawer to take
protective neasures deened necessary. Such neasures could
include: consulting with famly menbers, using a reconsideration
period to permit clarification or inprovenent of circunstances,
using voluntary surrogate decision-making tools such as durable
powers  of attorney or consulting wth support gr oups,

pr of essi onal servi ces, adult-protective agencies or other
individuals or entities that have the ability to protect the
client. In taking any protective action, the |lawer should be

gui ded by such factors as the wi shes and values of the client to

70



No. 04-07

the extent known, the client's best interests and the goals of
intruding into the client's decision-nmaking autonony to the
| east ext ent f easi bl e, maxi m zing client capacities and
respecting the client's famly and soci al connecti ons.

[6] In determining the extent of the client's dimnished
capacity, the lawer should consider and balance such factors
as: the client's ability to articulate reasoning leading to a
decision, variability of state of mnd and ability to appreciate
consequences of a decision; the substantive fairness of a
deci sion; and the consistency of a decision with the known | ong-
term conmmtnents and values of the client. In appropriate
ci rcunst ances, the |awer may seek guidance from an appropriate
di agnosti ci an.

[7] If a legal representative has not been appointed, the
| awyer should consider whether appointnment of a guardian ad
litem conservator or guardian is necessary to protect the
client's interests. Thus, if a client with dimnished capacity
has substantial property that should be sold for the client's
benefit, effective conpletion of the transaction nmay require
appointnment of a legal representative. In addition, rules of
procedure in litigation sonetines provide that mnors or persons
wi th dimnished capacity nust be represented by a guardian or
next friend if they do not have a general guardian. In many
ci rcunst ances, however, appointnent of a legal representative
may be nore expensive or traumatic for the client than
circunstances in fact require. Evaluation of such circunstances
is a matter entrusted to the professional judgnent of the
|awyer. In considering alternatives, however, the |awer should
be aware of any law that requires the |lawer to advocate the
| east restrictive action on behalf of the client.

Di scl osure of the dient's Condition

[8] Disclosure of the client's dimnished capacity could
adversely affect the client's interests. For exanple, raising
t he question of di m ni shed capacity coul d, in somne
ci rcunstances, l|lead to proceedings for involuntary conmtnment.
Information relating to the representation is protected by Rule
1.6. Therefore, unless authorized to do so, the |awer my not
di sclose such information. Wen taking protective action
pursuant to paragraph (b), the lawer is inpliedly authorized to
make the necessary disclosures, even when the client directs the
lawer to the <contrary. Nevertheless, given the risks of
di scl osure, paragraph (c) limts what the |awer may disclose in
consulting with other individuals or entities or seeking the
appointnment of a legal representative. At the very least, the
| awyer should determ ne whether it is likely that the person or
entity consulted with wll act adversely to the <client's
interests before discussing matters related to the client. The
| awyer's position in such cases is an unavoidably difficult one.

Enmer gency Legal Assi stance
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[9] In an energency where the health, safety or a financial
interest of a person with seriously dimnished capacity is
threatened with imm nent and irreparable harm a |awer may take
| egal action on behalf of such a person even though the person
is unable to establish a client-lawer relationship or to make
or express considered judgnents about the matter, when the
person or another acting in good faith on that person's behalf
has consulted with the lawer. Even in such an energency,
however, the |awer should not act unless the |awer reasonably
believes that the person has no other |awer, agent or other
representative available. The | awer should take |egal action on
behal f of the person only to the extent reasonably necessary to
maintain the status quo or otherwise avoid immnent and
irreparable harm A |lawer who undertakes to represent a person
in such an exigent situation has the same duties under these
Rul es as the |awer would with respect to a client.

[10] A lawer who acts on behalf of a person with seriously
di m ni shed capacity in an energency should keep the confidences
of the person as if dealing with a client, disclosing them only
to the extent necessary to acconplish the intended protective
action. The |lawyer should disclose to any tribunal involved and

to any other counsel involved the nature of his or her
relationship with the person. The |awer should take steps to
regularize the relationship or inplement other protective

solutions as soon as possible. Normally, a |awer would not seek
conpensation for such energency actions taken.

Note: SCR 20:1.15 (the "trust account” rule) was not reviewed by
the Wsconsin Ethics 2000 Coonmittee and was not revised by the
court. A separate petition to amend SCR 20:1.15 is currently
pending before the court. See Rules Petition 06-04, In re
Amendnents of SCR 20:1.15, Safekeeping Property; SCR 20:1.0,
Definitions; SCR 21.16, D scipline; and SCR 12.04, Wsconsin
Lawers' Fund for Cient protection, scheduled for public
heari ng on January 17, 2007.

SCR 20:1.15 Saf ekeeping property; trust accounts and
fiduciary accounts.

SCR 20: 1. 15(a) Definitions. SCR W t hdr awal

20:1.15(9) of fees from
trust
account .

SCR 20: 1. 15(b) Segregati on SCR Di shonor ed
of trust 20: 1. 15(h) i nstrument
property. notification:

(Overdraft
notices).
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SCR 20: 1. 15(c) Types of SCR Certification
trust 20:1.15(1) of
conpl i ance
Wi th trust
account rul es.

SCR 20: 1. 15(d) Pr onpt SCR Fi duci ary
notice and 20: 1. 15(j) property.
delivery

of property.

SCR 20: 1. 15(e) Oper at i onal SCR 20: 1. 15(k) Exceptions
requirenents to SCR
for trust 20: 1. 15.
accounts.

SCR 20: 1. 15(f) Recor dkeepi ng
requi renents
for trust.

(a) Definitions.
In this section:

(1) "Demand account"™ neans an account upon which funds are
di sbursed through a properly payable instrunent.

(2) "Fiduciary" nmeans an agent, attorney-in-fact,
conservat or, guar di an, per sonal representative, speci al
adm nistrator, trustee, or other position requiring the |awer
to safeguard the property of a 3rd party.

(3) "Fiduciary account” means an account in which the
| awyer deposits fiduciary property.

(4) "Fiduciary property" neans funds or property of a
client or 3rd party that is in the |awer's possession in a
fiduciary capacity that directly arises in the course of, or as

a result of, a lawer-client relationshinp. Fi duciary property
includes, but is not Ilimted to, property held as agent,
attorney-in-fact, conservat or, guar di an, per sona
representative, special admnistrator, or trustee.

(5) "Financial institution”™ means a bank, savings bank,

trust conpany, credit wunion, savings and |oan association, or
i nvestnent institution, including a brokerage house.

(6) "ImMmediate famly nenber" nmeans the |awyer's spouse,
child, stepchild, grandchild, sibling, parent, grandparent,
aunt, uncle, niece, or nephew.

(7) "Interest of Lawer Trust Account ("IOLTA") account™
means a pool ed, interest-bearing, demand account, separate from
the lawer's business and personal accounts, via which the
| awyer deposits, holds, and disburses funds received in trust on
behalf of a client or 3rd party, the interest on which does not
go to the client. Typical funds that would be placed in an

73



No. 04-07

| OLTA account include earnest nonies, |oan proceeds, settlenent
proceeds, collection proceeds, cost advances, and advance
paynents for fees that have not yet been earned. These accounts
are subject to the provisions of SCR Chapter 13, Interest on
Trust Accounts Program

(8) "Properly payable instrument” neans an instrunment that,
if presented in the normal course of business, is in a form
requiring paynment pursuant to the laws of this state.

(9) "Trust account"™ nmeans an account in which the |awer
deposits trust property.

(10) "Trust property"” neans funds or property of clients or
3rd parties that is in the |awer's possession in connection
with a representation.

(b) Segregation of trust property.

(1) Separate account. A |awyer shall hold in trust,
separate from the l|awer's own property, that property of
clients and 3rd parties that is in the lawer's possession in
connection with a representation. Al funds of clients and 3rd
parties paid to a lawer or law firm in connection with a
representation shall be deposited in one or nore identifiable
trust accounts.

(2) ldentification of account. Each trust account shall be
clearly designated as a "Cient Account,” a "Trust Account," or
words of simlar inport. The account shall be identified as
such on all account records, including signature cards, nonthly
statenents, checks, and deposit slips. An acronym such as
"IOLTA, " "IOTA," or "LTAB," wthout further elaboration, does
not clearly designate the account as a client account or trust
account .

(3) Lawyer funds. No funds belonging to the lawer or |aw
firm except funds reasonably sufficient to pay nonthly account
service charges, my be deposited or retained in a trust
account .

(4) Unearned fees and cost advances. Unearned fees and
advanced paynents of fees shall be held in trust until earned by
the lawer, and w thdrawn pursuant to SCR 20:1.15(g). Funds
advanced by a client or 3rd party for paynent of costs shall be
held in trust until the costs are incurred.

(5) Probate accounts. Trust property of a probate estate
shall be maintained in a separate account that is subject to the
requi renents of subs. (b) through (i).

(6) Trust property other than funds. Unless the client
otherwise directs in witing, a |awer shall keep securities in
bearer form in a safe deposit box at a financial institution

authorized to do business in Wsconsin. The safe deposit box
shall be clearly designated as a "Client Account™ or "Trust
Account . " The |awyer shall clearly identify and appropriately

saf eguard other property of a client or 3rd party.
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(7) Multijurisdictional practice. If a |lawer also licensed
in another state is entrusted wth funds or property in
connection wth a representation in the other state, the
provisions of this rule shall not supersede the trust account
rules of the other state.

(c) Types of trust accounts.

(1) 1OLTA accounts. A lawer who receives client funds
shall maintain a pooled interest-bearing, demand account for
deposit of client or 3rd-party funds that are:

a. nomnal in anpbunt or expected to be held for a short
period of time; or

b. not deposited in an account or investnent under SCR
20:1.15(c)(2); or

c. not eligible for an account or investnent under SCR
20:1.15(c)(2), because the client is a corporation or
organi zation not permtted by law to maintain such an account or
the ternms of the account are not consistent with a need to nmake
funds avail abl e w t hout del ay.

(1m The interest accruing on an account under par. (1),
| ess any transaction costs, shall be paid to the Wsconsin Trust
Account  Foundati on, Inc., which shall be considered the
beneficial owner of the accrued interest, pursuant to SCR
Chapter 13, Interest on Trust Accounts Program A lawer may
notify the client of the intended use of these funds.

(2) Oher <client accounts. A |lawer shall deposit all
client funds in an account specified in par. (1) unless the
funds are deposited in any of the foll ow ng:

a. a separate interest-bearing trust account for the
particular client or <client's matter, the interest on which
shall be paid to the client, |less any transaction costs;

b. a pooled interest-bearing trust account wth sub-
accounting by the financial institution, the lawer, or the |aw
firm that wll provide for conputation of interest earned by
each client's funds and the paynment of the interest to the
client, less any transaction costs;

C. an inconme-generating investnent vehicle selected by
the client and designated in specific witten instructions from
the client or authorized by a court or other tribunal, on which
income shall be paid to the client or as directed by the court
or other tribunal, |ess any transaction costs;

d. an income-generating investnent vehicle selected by
the | awyer and approved by a court for guardianship funds if the
| awyer serves as guardian for a ward under chs. 880 and 881,
stats.;

e. an inconme-generating investnent vehicle selected by
the lawer to protect and maximze the return on funds in a
bankruptcy estate, which investnent vehicle is approved by the
trustee in bankruptcy and by a bankruptcy ~court order,
consistent wth 11 U S. C. 345; or
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f. a demand deposit or other non-interest-bearing account
for funds that are neither nom nal in anbunt nor expected to be
held for a short term if the client specifically so approves.

(3) Selection of account. In deciding whether to use the
account specified in par. (1) or an account or investnent
vehicle specified in par. (2), a lawer shall determne, at the
time of the deposit, whether the client funds could be utilized
to provide a positive net return to the client by taking into
consideration all of the follow ng:

a. the anount of incone that the funds would earn during
the period the funds are expected to be on deposit;

b. the cost of establishing and admnistering the
account, including the cost of the lawer's services and the
cost of preparing any tax reports required for income accruing
to aclient's benefit; and

c. the capability of financial institutions to calculate
and pay interest or other inconme to individual clients.

(4) Professional judgnent. The determ nation whether funds
to be invested could be utilized to provide a positive net
return to the client rests in the sound judgnent of the |awyer
or law firm If a lawer acts in good faith in making this
determ nation, the lawer 1is not subject to any charge of
ethical inpropriety or other breach of the rules of professional
conduct .

(5) WSsTAF. For accounts created under par. (1), the |awer
or law firm shall direct the financial institution to remt to
the Wsconsin Trust Account Foundation, Inc., also known as
"WSsTAF," at least quarterly, all of the follow ng:

a. the interest or dividends, |ess any service charges or
fees, on the average nonthly balance in the account or as
ot herwi se conputed in accordance with an institution' s standard
accounting practice; and

b. a statenent showi ng the name of the |awer or law firm
for whose account the remttance is sent, the rate of interest
applied, the amount of service charges deducted, if any, and the
account balance for the period for which the report is nmade. A
copy of the statenent shall be provided to the |lawer or |aw
firm

(d) Pronpt notice and delivery of property.

(1) Notice and disbursenent. Upon receiving funds or other
property in which a client has an interest, or in which the
| awyer has received notice that a 3rd party has an interest
identified by a lien, court order, judgnent, or contract, the
| awyer shall pronptly notify the client or 3rd party in witing.
Except as stated in this rule or otherwise pernmtted by [aw or
by agreenent with the client, the |lawer shall pronptly deliver
to the client or 3rd party any funds or other property that the
client or 3rd party is entitled to receive.
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(2) Accounting. Upon final di stribution of any trust
property or upon request by the client or a 3rd party having an
ownership interest in the property, the |awer shall pronptly
render a full witten accounting regarding the property.

(3) Disputes regarding trust property. Wen the |awer and
anot her person or the client and another person claim ownership
interest in trust property identified by a lien, court order,
judgment, or contract, the lawer shall hold that property in
trust wuntil there 1is an accounting and severance of the
i nterests. If a dispute arises regarding the division of the
property, the lawer shall hold the disputed portion in trust
until the dispute is resolved. D sputes between the |awer and
a client are subject to the provisions of sub. (g)(2).

(e) Operational requirenments for trust accounts.

(1) Location. Each trust account shall be namintained in a
financial institution that is authorized by federal or state |aw
to do business in Wsconsin and that is located in Wsconsin or
has a branch office located in Wsconsin, and which agrees to
conply with the overdraft notice requirenments of sub. (h).

(2) Insurance requirenments. Each trust account shall be
maintained at a financial institution that is insured by the
federal deposit insurance corporation, the national credit union
share insurance fund, the Wsconsin <credit union savings

i nsurance corporation, the securities investor protection
corporation, or any other investnment institution financial
guaranty i nsurance.

(3) Interest requi renents. An i nt erest-bearing trust

account shall bear interest at a rate of not |less than that
applicable to individual accounts of the same type, size, and
duration and in which withdrawals or transfers can be nade
wi thout delay when funds are required, subject only to any
notice period that the depository institution is required to
observe by | aw.

(4) Prohibited transactions.

a. Cash. No disbursenment of cash shall be made from a
trust account or froma deposit to a trust account, and no check
shal |l be made payable to "Cash.™

b. Tel ephone transfers. No deposits or disbursenents
shall be made to or froma trust account by a tel ephone transfer
of funds. This section does not prohibit wire transfers.

c. Internet transactions. A |awer shal | not make
deposits to or disbursenments from a trust account by way of an
| nt ernet transaction.

d. Electronic transfers by 3rd parties. A lawer shall
not authorize a 3rd party to electronically withdraw funds from
a trust account.

e. Credit card transactions. A |awer shall not authorize
transactions by way of credit card to or from a trust account.
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However, earned fees nay be deposited by way of credit card to a
| awyer's business account.

f. Debit card transactions. A lawer shall not use a
debit card to nake deposits to or disbursements from a trust
account .

g. Exception: Collection trust accounts. Upon
denonstrating to the office of Iawer regulation that a
transaction prohibited by sub. (e)(4)c., e., or f. constitutes
an integral part of the lawer's practice, a |awer my petition
that office for a separate, witten agreenent, permtting the
|awer to continue to engage in the prohibited transaction,
provided the lawer identifies the excepted account, provides
adequate account security, and conplies with specific record-
keepi ng and production requirenents.

(5) Availability of funds for disbursenent.

a. Standard for trust account transactions. A |awer
shall not disburse funds from any trust account unless the
deposit from which those funds will be disbursed has cleared
and the funds are avail able for disbursenent.

b. Exception: real estate transactions. In closing a real
estate transaction, a |awer's disbursenent of closing proceeds
from funds that are received on the date of the closing, but
that have not yet cleared, shall not violate sub. (e)(5a. if
those proceeds are deposited no later than the first business
day following the closing and are conprised of the follow ng
types of funds:

1. a certified check;

2. a cashier's check, teller's check, bank noney
order, official bank check or electronic transfer of funds,
issued or transferred by a financial institution insured by the
federal deposit insurance corporation or a conparable agency of
the federal or state governnent;

3. a check drawn on the trust account of any |awer or
real estate broker licensed under the | aws of any state;

4. a check issued by the state of Wsconsin, the
United States, or a political subdivision of the state of
W sconsin or the United States;

5. a check drawn on the account of or issued by a
| ender approved by the federal departnment of housing and urban
devel opnment as either a supervised or a nonsupervised nortgagee
as defined in 24 CF. R 202.2;

6. a check froma title insurance conpany licensed in
Wsconsin, or from a title insurance agent of the title
i nsurance conpany, if the title insurance conpany has guaranteed
the funds of that title insurance agent;

7. a non-profit organization check in an anount not
exceedi ng $5000 per closing if the |lawer has reasonable and
prudent grounds to believe that the deposit will be irrevocably
credited to the trust account; and
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8. a personal check or checks in an aggregate anount
not exceedi ng $5000 per closing if the |awer has reasonabl e and
prudent grounds to believe that the deposit will be irrevocably
credited to the trust account.

bm Wthout I[imting the rights of the | awer against any
person, it shall be the responsibility of the disbursing |awer
to reinburse the trust account for any funds described in sub.
(e)(5)b. that are not collected and for any fees, charges, and
i nterest assessed by the financial institution on account of the
funds being disbursed before the related deposit has cleared and
the funds are available for disbursenent. The |awer shall
mai ntain a subsidiary |edger for funds of the |awer that are
deposited in the trust account to reinburse the account for
uncol l ected funds and to accommbdate any fees, charges, and
i nterest.

c. Exception: collection trust accounts. Wien handling
collection work for a client and maintaining a separate trust
account to hold funds collected on behalf of that client, a
| awyer's disbursenent to the client of collection proceeds that
have not yet cleared, does not violate sub. (e)(5) a. so long as
those collection proceeds have been deposited prior to the
di sbur senent .

(6) Record retention. A lawer shall mintain conplete
records of trust account funds and other trust property and
shal | preserve those records for at least 6 years after the date
of term nation of the representation.

(7) Production of records. Al trust account records have
public aspects related to a lawer's fitness to practice. Upon
request of the office of |awer regulation, or upon direction of
the suprene court, the records shall be submtted to the office
of lawer regulation for its inspection, audit, use, and
evidence under any conditions to protect the privilege of
clients that the court may provide. The records, or an audit of
the records, shall be produced at any disciplinary proceeding
involving the | awer, whenever nmaterial. Failure to produce the
records constitutes wunprofessional conduct and grounds for
di sci plinary action.

(8) Business account. Each |awer who receives trust funds
shall maintain at |east one demand account, other than the trust
account, for funds received and disbursed other than in the
| awyer's trust capacity, which shall be entitled "Business
Account,” "Ofice Account," "QOperating Account,” or words of
simlar inport.

(f) Record-keeping requirenments for trust accounts.

(1) Demand accounts. Conplete records of a trust account
that is a demand account shall include a transaction register;
individual client |ledgers; a |Iledger for account fees and
charges, if law firm funds are held in the account pursuant to
sub. (b)(3); deposit records; disbursement records; nonthly
statenents; and reconciliation reports, subject to all of the
fol | ow ng:
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a. Transaction register. The transaction register shall
contain a chronol ogical record of all account transactions, and
shall include all of the follow ng:

1. the date, source, and anount of all deposits;

2. the date, check or transaction nunber, payee and
anount of all disbursenents, whether by check, wire transfer, or
ot her neans;

3. the date and anount of every other deposit or
deduction of whatever nature;

4. the identity of the client for whom funds were
deposited or disbursed; and

5. the balance in the account after each transacti on.

b. Individual client |edgers. A subsidiary |edger shal
be nmaintained for each client or matter for which the |awer
receives trust funds, and the |lawer shall record each receipt
and disbursement of that <client's funds and the balance
foll owi ng each transaction. A lawer shall not disburse funds
fromthe trust account that would create a negative balance with
respect to any individual client or matter.

c. Ledger for account fees and charges. A subsidiary
| edger shall be maintained for funds of the |lawer deposited in
the trust account to acconmopdate nonthly service charges. Each
deposit and expenditure of the lawer's funds in the account and
the balance followi ng each transaction shall be identified in
t he | edger.

d. Deposit records. Deposit slips shall identify the nane

of the lawer or law firm and the nanme of the account. The
deposit slip shall identify the amount of each deposit item the
client or matter associated with each deposit item and the date
of the deposit. The lawyer shall nmaintain a copy or duplicate
of each deposit slip. Al'l deposits shall be made intact. No
cash, or other form of disbursenment, shall be deducted from a
deposi t. Deposits of wred funds shall be docunmented in the

account's nonthly statenent.
e. Disbursenment records.

1. Checks. Checks shall be pre-printed and pre-
nunber ed. The nanme and address of the lawer or law firm and
the nane of the account shall be printed in the upper |left
corner of the check. Trust account checks shall include the
words "Client Account,"” or "Trust Account,” or words of simlar
import in the account nanme. Each check disbursed fromthe trust
account shall identify the client matter and the reason for the
di sbursenent on the neno |ine.

2. Cancel ed checks. Cancel ed checks shall be obtained
from the financial i nstitution. | raged checks nmay be
substituted for cancel ed checks.

3. Imaged checks. Imaged checks shall be acceptable if
they provide both the front and reverse of the check and conply
with the requirements of this paragraph. The information
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contai ned on the reverse side of the imged checks shall include
any endorsenent signatures or stanps, account nunbers, and
transaction dates that appear on the original. | mmged checks

shall be of sufficient size to be readable w thout magnification
and as close as possible to the size of the original check.

4. Wre transfers. Wre transfers shall be docunented
by a witten w thdrawal authorization or other docunentation,
such as a nonthly statenment of the account that indicates the
date of the transfer, the payee, and the anount.

f. Monthly statenment. The nonthly statenment provided to
the lawer or law firm by the financial institution shal
identify the nanme and address of the lawer or law firm and the
nane of the account.

g. Reconciliation reports. For each trust account, the
| awyer shall prepare and retain a printed reconciliation report
on a regular and periodic basis not |less frequently than every
30 days. Each reconciliation report shall show all of the
foll owi ng bal ances and verify that they are identical:

(1) the balance that appears in the transaction
regi ster as of the reporting date;

(2) the total of all subsidiary |edger balances for
| OLTA accounts and other pooled accounts, determ ned by Ilisting
and totaling the balances in the individual client |edgers and
the |edger for account fees and charges, as of the reporting
date; and

(3) the adjusted bal ance, determined by adding
out standing deposits and other credits to the balance in the
fi nanci al institution's nonthly statenent and subtracting
out standi ng checks and other deductions from the balance in the
nmont hl y st at enment .

(2) Non-demand accounts. Conplete records of a trust
account that is a non-demand account shall include all of the
fol | ow ng:

a. all nonthly or other periodic statenents provided by
the financial institution to the lawer or law firm and

b. all transaction records, including passbooks, records
of electronic fund transactions, duplicates of any instrunment
issued by the financial institution from funds held in the
account, duplicate deposit slips identifying the source of any
deposit, and duplicate withdrawal slips identifying the purpose
of any w t hdrawal .

(3) Trust property other than funds.
a. Property ledger. A lawer who receives trust property

other than funds shall maintain a property |edger that
identifies the property, date of receipt, owner, client or
matter, and location of the property. The | edger shall also

identify the disposition of all of the trust property received
by the | awyer.
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b. Receipt upon taking custody. Upon taking custody of
any trust property described in sub. (f)(3)a., the |lawer shal
provide to the previous custodian a signed receipt, wth a
description of the property and the date of receipt.

c. Dispositional receipt. Upon disposition of any trust
property described in sub. (f)(3)a., the lawer shall obtain a
signed receipt, with a description of the property and the date
of disposition, fromthe recipient.

(4) Electronic record retention.

a. Back-up of records. A lawer who nmaintains trust
account records by conputer shall wmintain the transaction
register, client |edgers, and reconciliation reports in a form
that can be reproduced to printed hard copy. Electronic records
nmust be regularly backed up by an appropriate storage devi ce.

b. IOLTA account records. In addition to the requirenents
of sub. (f)(4)a., the transaction register, the subsidiary
| edger, and the reconciliation report shall be printed every 30
days for the I OLTA account. The printed copy shall be retained
for at least 6 years, as required under sub. (e)(6).

(g) Wthdrawal of fees fromtrust account.

(1) Notice to client. At least 5 business days before the
date on which a disbursenent is nmade from a trust account for
the purpose of paying fees, with the exception of contingent
fees, the lawer shall deliver to the client in witing all of
t he foll ow ng:

a. an itemzed bill or other accounting showing the
servi ces rendered;

b. notice of the ambunt owed and the anticipated date of
the withdrawal ; and

c. a statenent of the balance of the client's funds in
the | awyer trust account after the w thdrawal.

(2) njection to disbursenent. If a client objects to the
di sbursenent described in sub. (g)(1), the funds shall remain in
the trust account until the dispute is resolved. If the client
objects after the funds have been wthdrawn, the disputed
portion shall be returned to the trust account.

(h) D shonored i nstrument notification; (Overdraft
notices).

Al'l demand trust accounts and demand fiduciary accounts are
subject to the following provisions on dishonored instrunent
notification:

(1) Overdraft reporting agreenent. A lawer shall nmaintain
demand trust accounts only in a financial institution that has
agreed to provide an overdraft report to the office of |awer
regul ati on under SCR 20:1.15(h)(3).

(2) ldentification of accounts subject to SCR 20:1.15(h).
A lawer or law firm shall notify the financial institution at
the time a trust account or fiduciary account is established
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that the account is subject to SCR 20:1.15(h) and shall provide
the financial institution with a list of all existing accounts
at that institution that are subject to SCR 20: 1. 15(h).

(3) Overdraft report. In the event any properly payable
i nstrument is presented against a lawyer trust account
containing insufficient funds, whether or not the instrunment is
honored, the financial institution shall report the overdraft to
the office of |awer regul ation.

(4) Content of report. All reports made by a financial
institution under SCR 20:1.15(h) shall be substantially in the
following form

a. In the case of a dishonored instrunent, the report
shall be identical to an overdraft notice customarily forwarded
to the depositor or investor, acconpanied by the dishonored
instrunment, if a copy is normally provided to the depositor or
i nvestor.

b. In the case of instrunents that are presented agai nst
insufficient funds and are honored, the report shall identify
the financial institution involved, the lawer or law firm the
account nunber, the date on which the instrument is paid, and
t he amount of overdraft created by the paynent.

(5) Timng of report. A report made under this subsection
shall be nade sinultaneously with the overdraft notice given to
t he depositor or investor.

(6) Confidentiality of report. A report made by a financi al
institution under SCR 20:1.15(h) shall be subject to SCR 22.40,
Confidentiality.

(7) Wthdrawal of report by financial institution. The
of fice of |lawyer regulation shall hold each overdraft report for
10 business days to enable the financial institution to w thdraw
a report provided by inadvertence or m stake. The deposit of
additional funds by the lawer or law firm shall not constitute
reason for withdrawi ng an overdraft report.

(8) Lawyer conpliance. Every |awer practicing or admtted
to practice in Wsconsin shall conply with the reporting and
production requirenents of SCR 20:1.15(h).

(9) Service charges. A financial institution my charge a
|awer or law firm for the reasonable costs of producing the
reports and records required by this rule.

(10) Imunity of financial institution. SCR 20:1.15(h) does
not create a claim against a financial institution or its
officers, directors, enployees, or agents for failure to provide
a trust account overdraft report or for conpliance with SCR
20: 1. 15(h).

(1) Certification of conpliance with trust account rul es.

(1) Annual requirenment. A nenber of the state bar of
Wsconsin shall file with the state bar of Wsconsin annually,
with paynent of the menber's state bar dues or upon any other
date approved by the suprene court, a certificate stating
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whether the nenber is engaged in the practice of law in
W sconsi n. If the nenber is practicing law, the menber shal
state the account nunber of any trust account, and the name of
each financial institution in which the nmenber maintains a trust
account, a safe deposit box, or both, as required by SCR
20: 1. 15. The state bar shall supply to each nenber, with the
annual dues statenent, or at any other time directed by the
suprene court, a formon which the certification nust be made.

(2) Trust account record conpliance. Each state bar nenber
shall explicitly certify on the state bar certificate described
in sub. (i)(1) that the menber has conplied with each of the
record-keeping requirenments set forth in subs. (f) and (j)(5).

(3) Certification by law firm A law firm shall file one
certificate on behalf of the lawers in the firm who are
required to file a certificate under SCR 20:1.15(i)(1). The |aw
firmshall give a copy of the certificate to each lawer in the
firm

(4) Suspension for non-conpliance. The failure of a state
bar nmenber to file the certificate is grounds for automatic
suspension of the nenber's nmenbership in the state bar in the
same manner provided in SCR 10.03(6) for nonpaynment of dues.
The filing of a false certificate is unprofessional conduct and
is grounds for disciplinary action.

(j) Fiduciary property.

(1) Separate account. A |awer shall hold in trust,
separate fromthe |awer's own funds or property, those funds or
that property of clients or 3rd parties that are in the |lawer's
possession when acting in a fiduciary capacity that directly
arises in the course of or as a result of a |awer-client
rel ati onship. Wen a lawer is in possession of fiduciary
property of a probate estate, the l|awer shall mintain the
property in a separate account subject to the requirenments of
SCR 20:1.15(j).

(2) Location. Each fiduciary account shall be maintained in
a financial institution in the state where the lawer's office
is situated, or el sewhere as provided by the witten
authorization of the client, the governing trust agreenent,
organi zati onal by-laws, or an order of a court.

(3) Prohibited transacti ons.

a. Cash. No disbursenment of cash shall be made from a
fiduciary account or from a deposit to a fiduciary account, and
no check shall be nade payable to "Cash."

b. Internet transactions. A |awer shal | not make
deposits to or disbursenents from a fiduciary account by way of
an Internet transaction.

c. Credit card transactions. A |awer shall not authorize
transactions by way of credit card to or from a fiduciary
account .
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d. Debit card transactions. A lawer shall not wuse a
debit card to nake deposits to or disbursenents froma fiduciary
account .

(4) Availability of funds for disbursenent. A |awer shal
not disburse funds from a fiduciary account unless the deposit
from which those funds will be disbursed has cleared, and the
funds are available for disbursenent. However, the exception
for real estate transactions under sub. (e)(5)b. shall apply to
fiduciary accounts.

(5) Records. For each fiduciary account, the |awer shall
retain records of receipts and disbursenents as necessary to
docunent the transactions. The lawer shall maintain all of the
fol | ow ng:

a. all nonthly or other periodic statenents provided by
the financial institution to the lawer or law firm and

b. all transaction records, including canceled or inmged
checks, passbooks, records of electronic fund transactions,
duplicates of any instrunent issued by the financial institution
from funds held in the account, duplicate deposit slips
identifying the source of any deposit, and duplicate w thdrawa
slips identifying the purpose of any wthdrawal .

(6) Record retention. A lawer shall mintain conplete
records of fiduciary accounts and other fiduciary property
during the course of the fiduciary relationship. A |lawer shal
maintain a conplete record of the fiduciary account for the 6
nost recent years of the account's existence and shall maintain,
at a mninum a summary accounting of the fiduciary account for
prior years of the account's existence. After the term nation
of the fiduciary relationship, the Ilawer shall preserve
conplete records for at |east 6 years.

(7) Production of records. Al fiduciary account records
have public aspects related to a lawer's fitness to practice.
Upon request of the office of lawer regulation, or upon
direction of the suprene court, the records shall be submtted
to the office of lawer regulation for its inspection, audit,
use, and evidence under any conditions to protect the privilege
of clients that the court may provide. The records, or an audit
of the records, shall be produced at any disciplinary proceeding
involving the | awer, whenever nmaterial. Failure to produce the
records constitutes wunprofessional conduct and grounds for
di sci plinary action.

(8) Fiduciary property other than funds.

a. Property ledger. A lawer who receives fiduciary
property other than funds shall maintain a property |edger that
identifies the property, date of receipt, owner, and |ocation of
the property. The ledger shall also identify the disposition of
all fiduciary property received by the |awer.

b. Receipt upon taking custody. Upon taking custody of
any fiduciary property described in sub. (j)(8)a., the |awer
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shall provide to the previous custodian a signed receipt, with a
description of the property, and the date of receipt.

c. Dispositional recei pt. Upon di sposition of any
fiduciary property described in sub. (j)(8)a., the |lawer shal
obtain a signed receipt, with a description of the property and
the date of disposition, fromthe recipient.

(9) Dishonored instrunent notification or alternative
protection. A |awer who holds fiduciary property in a demand
account shall take one of the foll ow ng actions:

a. conply wth the requirements of SCR 20:1.15(h)
Di shonored instrunment notification (Overdraft notices); or

b. have the account independently audited by a certified
public accountant on at |east an annual basis; or

c. hold the funds in a demand account, which requires the
approving signature of a co-trustee, co-agent, co-guardian, or
co-personal representative before funds nay be disbursed from
t he account.

(10) Certification requirenents. Funds held by a lawer in
a fiduciary account shall comply with the certification
requi renents of SCR 20:1.15(i).

(k) Exceptions to SCR 20:1.15.

This rule does not apply in any of the follow ng instances
in which a lawer is acting in a fiduciary capacity:

(1) the lawer is serving as a bankruptcy trustee, subject
to the oversight and accounting requirenents of the bankruptcy
court;

(2) the property held by the |awer when acting in a
fiduciary capacity 1s property held for the benefit of an
"imediate famly nmenber” of the |awer; or

(3) the lawer is serving in a fiduciary capacity for a
civic, fraternal, or non-profit organization that is not a
client and has other officers or directors participating in the
governance of the organization

Comment

A lawer must hold the property of others with the care
required of a professional fiduciary. Al property that is the
property of clients or 3rd parties nust be kept separate from
the |awer's business and personal property and, if nonies, in
one or nore trust or fiduciary accounts.

SCR 20: 1. 15(b)(4) Advances for fees and costs.

Lawers often receive funds from 3rd parties from which the
lawer's fee will be paid. |If there is risk that the client nmay
divert the funds wthout paying the fee, the lawer is not
required to remit the portion fromwhich the fee is to be paid.
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However, a lawer may not hold funds to coerce a client into
accepting the |lawer's contention. The disputed portion of the
funds should be kept in trust, and the |awer should suggest
means for pronpt resolution of the dispute, such as arbitration.
The undisputed portion of the funds shall be pronptly
di stri but ed.

Lawers also receive cost advances from clients or 3rd
parties. Since January 1, 1987, the suprenme court has required
cost advances to be held in trust. Prior to that date, the
applicable trust account rule SCR 20.50(1), specifically
excluded such advances from the funds that the suprene court
required lawers to hold in trust accounts. However, by order
dated March 21, 1986, the suprene court anended SCR 20.50(1) as
follows: Al funds of clients paid to a lawer or law firm-

, shall be deposited
in one or nore identifiable banrk trust accounts as provided in
sub. (3) maintained in the state in which the Taw office 1Is
situated and no funds belonging to the lawer or law firm may be
deposited in such an account except as follows . .o

Thi s requi r enent is specifically addressed in SCR
20: 1. 15(b) (4).

SCR 20:1.15(b)(5) Probate accounts.

Wth respect to probate matters, a lawer's role may be to
represent the estate's personal representative, to serve as the
per sonal representative, or to act as bot h per sonal
representative and attorney for an estate. SCR 20:1.15(b)(5)
identifies the rules that apply when a I|awer holds trust
property as the attorney for a client/personal representative
Those rules, SCR 20:1.15 (b)—i), also apply when the |awer
serves as both the attorney and personal representative for an
est at e. However, if the lawer serves solely as an estate's
personal representative, the |lawer acts as a fiduciary and nust
maintain the fiduciary property in a separate account that is
subject to the requirenments of SCR 20: 1. 15(j).

SCR 20:1.15(d) Interest of 3rd parties.

Third parties, such as a client's creditors, nmay have just
claims agai nst funds or other property in a |awer's custody. A
| awer nmay have a duty wunder applicable law, including SCR
20:1.15(d), to protect such 3rd-party clains against wongful
interference by the client, and accordingly, may refuse to
surrender the property to the client. However, a |lawer should
not wunilaterally assune to arbitrate a dispute between the
client and the 3rd party.

If a lawyer holds property belonging to one person and a
second person has a contractual or simlar claim against that
person but does not claimto own the property or have a security
interest in it, the lawer is free to deliver the property to
the person to whomit bel ongs.
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SCR 20:1.15(e)(2) Insurance requirenents.

Pursuant to SCR 20:1.15(e)(2), trust funds are required to
be held in accounts that are insured by the Federal Deposit
| nsurance Corporation, the National Credit Union Share |nsurance
Fund, the Wsconsin Credit Union Savings |nsurance Corporation
the Securities Investor Protection Corporation or any other
investnment institution financial guaranty insurance. However,
since federal law limts the anmpbunt of the insurance coverage,
funds in excess of the |[imt are not insured. Consequently, the
purpose of the insurance requirenent is not to guarantee that
all funds are adequately insured. Rather, it is to assure that
trust funds are held in reputable financial institutions.

SCR 20:1.15(e)(4)g. Exception: Collection trust accounts.

This exception was adopted in response to concerns raised
by nmenbers of the collection bar who presently rely on certain
el ectroni ¢ banking practices that were not expressly prohibited
prior to the adoption of this rule. The court acknow edges that
el ectronic banking practices are increasingly used in the
practice of law. However, the court also acknow edges that such
transactions will require new approaches to alleviate legitimte
concerns about the potential for fraud and risk of conversion
with respect to their usage in connection with trust accounts.
Collection | awers nay be able to satisfy these concerns because
of security nmeasures inherent in their practice. This exception
is i nt ended as a tenporary nmeasur e, pendi ng further
consideration of the issue and eventual adoption of a rule that
will permit electronic banking procedures in additional practice
areas, conditioned wupon the inplenmentation of appropriate
saf eguar ds. The agreenent referenced in the exception is
avai lable fromthe office of |awer regul ation.

SCR 20:1.15(e)(5)b. Real estate transactions.

SCR 20:1.15(e)(5)b. establishes an exception to the
requi renent that a |lawyer only disburse funds that are avail able
for disbursenent, i.e., funds that have been credited to the
account. This exception was created in recognition of the fact
t hat r eal estate transactions in Wsconsin require a
si mul taneous exchange of funds. However, even under this
exception, the funds from which a | awer disburses the proceeds
of the real estate transaction, i.e., the lender's check, draft,
wire transfer, etc., nust be deposited no later than the first
busi ness day following the date of the closing. I n refinancing
transactions, the lender's funds nust be deposited as soon as
possible, but no later than the first business day after the
| oan proceeds are distributed. Proceeds are generally
distributed three days after the closing date.
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SCR 20:1.15(e)(7) Inspection of records.

The duty of the lawer to produce client trust account
records for inspection under SCR 20:1.15(e)(7) is a specific
exception to the lawer's responsibility to mintain the
confidentiality of the client's information as required by SCR
20: 1. 6.

SCR 20:1.15(i) and SCR 20:1.15(j)(10) Certification of
conpl i ance.

The current rule is intended to inplenent the court's order

of April 11, 2001; certification is required for "all trust
accounts and safe deposit boxes in which the |awer deposits
clients' funds or property held in connection wth a

representation or held in a fiduciary capacity that directly
arises in the course of or as a result of a |awer-client
relati onship."

SCR 20:1.15(j) Lawyer as professional fiduciary.

A lawer must hold the property of others with the care
required of a professional fiduciary. Al property which is the
property of clients or 3rd parties nust be kept separate from
the |awyer's business and personal property and, if nonies, in
one or nore segregated accounts. SCR 20:1.15(j) identifies the
requi renents and responsibilities of a lawer wth respect to
t he managenent of fiduciary property.

SCR 20:1.15(j)(1) Separate account.

Wth respect to probate matters, a lawer's role nay be to
represent the estate's personal representative, to serve as the
per sonal representative, or to act as bot h per sonal
representative and attorney for an estate. SCR 20:1.15(j) (1)
states that "(when a lawer is in possession of fiduciary
property of a probate estate, the l|awer shall mintain the
property in a separate fiduciary account subject to the
requi renents of SCR 20:1.15(j)." SCR 20:1.15(j) applies only
when the |lawer serves solely as an estate's personal
representative. If the lawer represents a client/personal
representative, or when the |awer serves as both personal
representative and attorney for the estate, the lawer is
responsible for trust property and is subject to the
requi renents of SCR 20:1.15(b)—i).

SCR 20:1.16 Declining or termnating representation

(a) Except as stated in par. (c), a lawer shall not
represent a client or, where representation has conmenced, shal
wi thdraw fromthe representation of a client if:

(1) the representation will result in violation of the
Rul es of Professional Conduct or other |aw

89



No. 04-07

(2) the lawer's physical or nental condition materially
inpairs the lawer's ability to represent the client; or

(3) the lawer is discharged.

(b) Except as stated in par. (c), a lawer may wthdraw
fromrepresenting a client if:

(1) withdrawal can be acconplished wthout naterial
adverse effect on the interests of the client;

(2) the client persists in a course of action involving
the lawer's services that the |awer reasonably believes is
crimnal or fraudul ent;

(3) the <client has wused the Ilawer's services to
perpetrate a crine or fraud;

(4) the client insists upon taking action that the | awer
considers repugnant or with which the |awer has a fundanental
di sagr eenent ;

(5) the client fails substantially to fulfill an
obligation to the |awer regarding the |awer's services and has
been given reasonable warning that the lawer wll wthdraw
unl ess the obligation is fulfilled;

(6) the representation will result in an unreasonable
financial burden on the |lawer or has been rendered unreasonably
difficult by the client; or

(7) other good cause for w thdrawal exists.

(c) A lawer must conply wth applicable law requiring
notice to or permssion of a tribunal when termnating a
representation. Wien ordered to do so by a tribunal, a |awer
shall continue representation notw thstanding good cause for
term nating the representation.

(d) Upon term nation of representation, a |awer shall take
steps to the extent reasonably practicable to protect a client's
interests, such as giving reasonable notice to the client,
allowing tine for enployment of other counsel, surrendering
papers and property to which the client is entitled and
refundi ng any advance paynent of fee or expense that has not
been earned or incurred. The |lawer may retain papers relating
tothe client to the extent permtted by other |aw.

W sconsin Conmi ttee Comrent

Wth respect to the last sentence of paragraph (d), it
should be noted that a state bar ethics opinion suggests that
| awyers in Wsconsin do not have a retaining lien with respect
to client papers. See State Bar of Ws. Comm on Prof'l Ethics,
Formal Op. E-95-4 (1995).

ABA Comment
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[1] A lawyer should not accept representation in a matter
unless it can be perforned conpetently, pronptly, wthout
i mproper conflict of interest and to conpletion. Odinarily, a
representation in a matter is conpleted when the agreed-upon
assi stance has been concluded. See Rules 1.2(c) and 6.5. See
also Rule 1.3, Comment [4].

Mandat ory Wt hdr awal

[2] A lawer ordinarily nust decline or wthdraw from
representation if the client demands that the |awer engage in
conduct that is illegal or violates the Rules of Professional
Conduct or other law. The lawer is not obliged to decline or
wi t hdraw sinply because the client suggests such a course of
conduct; a client may make such a suggestion in the hope that a
| awyer will not be constrained by a professional obligation.

[3] When a | awer has been appointed to represent a client,
wi thdrawal ordinarily requires approval of the appointing
authority. See also Rule 6.2. Simlarly, court approval or
notice to the court is often required by applicable |aw before a
| awer wthdraws from pending litigation. D fficulty my be
encountered if withdrawal is based on the client's demand that
the |awer engage in wunprofessional conduct. The court nmay
request an explanation for the withdrawal, while the |awer nay
be bound to keep confidential the facts that would constitute
such an explanation. The |awer's statenment that professional
considerations require termnation of the representation
ordinarily should be accepted as sufficient. Lawers should be
m ndful of their obligations to both clients and the court under
Rules 1.6 and 3. 3.

D schar ge

[4] Aclient has a right to discharge a |awer at any tine,
with or without cause, subject to liability for paynent for the
| awyer's services. Wiere future dispute about the w thdrawal nay
be anticipated, it nay be advisable to prepare a witten
statenent reciting the circunstances.

[5] Whether a client can discharge appointed counsel may
depend on applicable law. A client seeking to do so should be
given a full explanation of the consequences. These consequences
may include a decision by the appointing authority that
appoi ntment of successor counsel is unjustified, thus requiring
self-representation by the client.

[6] If the client has severely dimnished capacity, the
client may lack the legal capacity to discharge the |awer, and
in any event the discharge may be seriously adverse to the
client's interests. The |awer should make special effort to
help the <client <consider the consequences and nay take
reasonably necessary protective action as provided in Rule 1.14.
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Opti onal Wt hdr awal

[7] A lawer nmay wthdraw from representation in sone
ci rcunstances. The |lawyer has the option to withdraw if it can
be acconplished without nmaterial adverse effect on the client's
interests. Wthdrawal is also justified if the client persists
in a course of action that the |awer reasonably believes is
crimnal or fraudulent, for a lawer is not required to be
associated with such conduct even if the |awer does not further
it. Wthdrawal is also permtted if the lawer's services were
m sused in the past even if that would materially prejudice the
client. The lawer may also withdraw where the client insists on
taking action that the |awer considers repugnant or wth which
the | awyer has a fundanental disagreenent.

[8] A lawer may withdraw if the client refuses to abide by
the terms of an agreenent relating to the representation, such
as an agreenent concerning fees or court costs or an agreement
limting the objectives of the representation.

Assisting the dient upon Wt hdrawa

[9] Even if the |awer has been unfairly discharged by the
client, a lawer nust take all reasonable steps to mtigate the
consequences to the client. The lawer nmay retain papers as
security for a fee only to the extent permtted by law. See Rule
1.15.

SCR 20:1.17 Sale of |law practice

A lawer or a law firmmy sell or purchase a | aw practice
or an area of practice, including good will, if the follow ng
conditions are satisfied:

(a) The seller ceases to engage in the private practice of
law, or in the area of practice that has been sold, in the
geographic area or in the jurisdiction in which the practice has
been conduct ed;

(b) The entire practice, or the entire area of practice, is
sold to one or nore |awers or |law firns;

(c) The seller gives witten notice to each of the seller's
affected clients regarding:

(1) the proposed sal e;

(2) the client's right to retain other counsel or to take
possession of the file; and

(3) the fact that the client's consent to the transfer of
the client's files will be presuned if the client does not take
any action or does not otherw se object within ninety (90) days
of receipt of the notice.

If a client cannot be given notice, the representation of
that client may be transferred to the purchaser only upon entry
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of an order so authorizing by a court having jurisdiction. The
seller may disclose to the court in camera information relating
to the representation only to the extent necessary to obtain an
order authorizing the transfer of a file.

(d) The fees charged clients shall not be increased by
reason of the sale.

W sconsin Commi ttee Comrent

Paragraph (c) requires notice only to "affected" clients
which is a limtation not contained in the Mdel Rule.

ABA Comment

[1] The practice of law is a profession, not nerely a
business. Cients are not comobdities that can be purchased and
sold at will. Pursuant to this Rule, when a |lawer or an entire
firm ceases to practice, or ceases to practice in an area of
law, and other lawers or firms take over the representation,
the selling lawer or firm my obtain conpensation for the
reasonabl e value of the practice as nmay w thdraw ng partners of
law firns. See Rules 5.4 and 5. 6.

Term nation of Practice by the Seller

[2] The requirenment that all of the private practice, or
all of an area of practice, be sold is satisfied if the seller
in good faith nakes the entire practice, or the area of
practice, available for sale to the purchasers. The fact that a
nunber of the seller's clients decide not to be represented by
the purchasers but take their matters el sewhere, therefore, does
not result in a violation. Return to private practice as a
result of an wunanticipated change in circunstances does not
necessarily result in a violation. For exanple, a |lawer who has
sold the practice to accept an appointnment to judicial office
does not violate the requirenent that the sale be attendant to
cessation of practice if the lawer later resunes private
practice wupon being defeated in a contested or a retention
el ection for the office or resigns froma judiciary position.

[3] The requirenent that the seller cease to engage in the
private practice of |aw does not prohibit enploynent as a | awer
on the staff of a public agency or a legal services entity that
provi des | egal services to the poor, or as in-house counsel to a
busi ness.

[4] The Rule permts a sale of an entire practice attendant
upon retirement from the private practice of law within the
jurisdiction. Its provisions, therefore, accommobdate the |awer
who sells the practice on the occasion of noving to another
state. Sone states are so large that a nove from one |ocale
therein to another is tantanount to leaving the jurisdiction in
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which the lawer has engaged in the practice of law. To also
accomobdate |awers so situated, states may permt the sale of
the practice when the |lawer |eaves the geographical area rather
than the jurisdiction. The alternative desired should be
indicated by selecting one of the two provided for in Rule
1.17(a).

[5] This Rule also permts a lawer or law firmto sell an
area of practice. If an area of practice is sold and the |awer
remains in the active practice of law, the |awer nust cease
accepting any matters in the area of practice that has been
sold, either as counsel or co-counsel or by assumng joint
responsibility for a matter in connection with the division of a
fee with another |awer as would otherwi se be permtted by Rule
1.5(e). For exanmple, a lawer wth a substantial nunber of
estate planning matters and a substantial nunber of probate
adm ni stration cases may sell the estate planning portion of the
practice but remain in the practice of law by concentrating on
probate admnistration; however, that practitioner nay not
thereafter accept any estate planning matters. Although a | awyer
who | eaves a jurisdiction or geographical area typically would
sell the entire practice, this Rule permts the lawer to [imt
the sale to one or nore areas of the practice, thereby
preserving the lawer's right to continue practice in the areas
of the practice that were not sold.

Sale of Entire Practice or Entire Area of Practice

[6] The Rule requires that the seller's entire practice, or
an entire area of practice, be sold. The prohibition against
sale of less than an entire practice area protects those clients
whose matters are less lucrative and who mght find it difficult

to secure other counsel if a sale could be limted to
substantial fee-generating matters. The purchasers are required
to undertake all <client matters in the practice or practice

area, subject to client consent. This requirenent is satisfied,
however, even if a purchaser is unable to undertake a particul ar
client matter because of a conflict of interest.

Cient Confidences, Consent and Notice

[ 7] Negotiations between seller and prospective purchaser
prior to disclosure of information relating to a specific
representation of an identifiable client no nore violate the
confidentiality provisions of Mddel Rule 1.6 than do prelimnary
di scussions concerning the possible association of another
| awyer or nergers between firms, with respect to which client
consent is not required. Providing the purchaser access to
client-specific information relating to the representation and
to the file, however, requires client consent. The Rule provides
that before such information can be disclosed by the seller to
the purchaser the client nmust be given actual witten notice of
the contenplated sale, including the identity of the purchaser,
and nust be told that the decision to consent or make other
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arrangenents nust be made within 90 days. If nothing is heard
from the client wthin that time, consent to the sale is
presuned.

[8] A lawer or law firm ceasing to practice cannot be
required to remain in practice because sone clients cannot be
given actual notice of the proposed purchase. Since these
clients cannot thenselves consent to the purchase or direct any
ot her disposition of their files, the Rule requires an order
from a court having jurisdiction authorizing their transfer or
other disposition. The court can be expected to determne
whet her reasonable efforts to locate the client have been
exhausted, and whether the absent client's legitimate interests
will be served by authorizing the transfer of the file so that
the purchaser may continue the representation. Preservation of
client confidences requires that the petition for a court order
be considered in camera. (A procedure by which such an order can
be obtained needs to be established in jurisdictions in which it
presently does not exist).

[9] AIl elenents of client autonony, including the client's
absolute right to discharge a lawer and transfer the
representation to another, survive the sale of the practice or
area of practice.

Fee Arrangenents Between Cient and Purchaser

[10] The sale may not be financed by increases in fees
charged the clients of +the practice. Existing arrangenents
between the seller and the client as to fees and the scope of
t he work nust be honored by the purchaser.

O her Applicable Ethical Standards

[11] Lawyers participating in the sale of a |aw practice or
a practice area are subject to the ethical standards applicable
to involving another lawer in the representation of a client.
These include, for exanple, the seller's obligation to exercise
conpetence in identifying a purchaser qualified to assunme the
practice and the purchaser's obligation to undertake the
representation conpetently (see Rule 1.1); the obligation to
avoid disqualifying conflicts, and to secure the <client's
i nformed consent for those conflicts that can be agreed to (see
Rule 1.7 regarding conflicts and Rule 1.0(e) for the definition
of informed consent); and the obligation to protect information
relating to the representation (see Rules 1.6 and 1.9).

[12] I f approval of the substitution of the purchasing
| awer for the selling lawer is required by the rules of any
tribunal in which a matter is pending, such approval nust be
obt ai ned before the matter can be included in the sale (see Rule
1.16).

Applicability of the Rule
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[13] This Rule applies to the sale of a law practice of a
deceased, disabled or disappeared |lawer. Thus, the seller nay
be represented by a non-lawer representative not subject to
these Rules. Since, however, no |lawer may participate in a sale
of a law practice which does not conformto the requirenments of
this Rule, the representatives of the seller as well as the
purchasing |awer can be expected to see to it that they are
met .

[14] Adm ssion to or retirenent from a |aw partnership or
pr of essi onal associ ati on, retirement pl ans and simlar
arrangenents, and a sale of tangible assets of a |law practice
do not constitute a sale or purchase governed by this Rule.

[15] This Rule does not apply to the transfers of |egal
representation between |awers when such transfers are unrel ated
to the sale of a practice or an area of practi ce.

SCR 20:1.18 Duties to prospective client

(a) A person who discusses with a |awer the possibility of
formng a client-lawer relationship with respect to a matter is
a prospective client.

(b) Even when no client-lawer relationship ensues, a
| awyer who has had discussions with a prospective client shall
not use or reveal information learned in the consultation,
except as SCR 20:1.9 would permit with respect to information of
a former client.

(c) A lawer subject to par. (b) shall not represent a
client. with interests materially adverse to those of a
prospective client in the same or a substantially related matter
if the lawer received information from the prospective client
that could be significantly harnful to that person in the
matter, except as provided in par. (d). If a lawer 1is
disqualified fromrepresentation under this paragraph, no |awer
in a firm with which that |awer is associated nmay know ngly
undertake or continue representation in such a natter, except as
provided in par. (d).

(d) Wien the lawyer has received disqualifying information
as defined in par. (c), representation is permssible if:

(1) both the affected client and the prospective client
have gi ven infornmed consent, confirmed in witing, or

(2) the Jlawer who received the information took
reasonable neasures to avoid exposure to nore disqualifying
information than was reasonably necessary to determ ne whether
to represent the prospective client; and

(i) the disqualified lawer is tinmely screened from
any participation in the matter and is apportioned no part of
the fee therefrom and

(i) witten notice is pronptly given to the
prospective client.
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ABA Comment

[ 1] Prospective clients, like clients, may  di scl ose
information to a |awer, place docunents or other property in
the | awer's custody, or rely on the |awer's advice. A |lawer's
di scussions with a prospective client wusually are |limted in
time and depth and |eave both the prospective client and the
| awer free (and sonetinmes required) to proceed no further.
Hence, prospective clients should receive sone but not all of
the protection afforded clients.

[2] Not all persons who comrunicate information to a | awer
are entitled to protection wunder this Rule. A person who
communi cates information unilaterally to a |awer, wthout any
reasonabl e expectation that the lawer is wlling to discuss the
possibility of formng a client-lawer relationship, is not a
"prospective client" within the neaning of paragraph (a).

[3] It is often necessary for a prospective client to
reveal information to the |lawyer during an initial consultation
prior to the decision about formation of a «client-|lawer
rel ati onship. The lawer often nust learn such information to
determne whether there is a conflict of interest with an
existing client and whether the matter is one that the [awer is
willing to undertake. Paragraph (b) prohibits the |awer from
using or revealing that information, except as permtted by Rule
1.9, even if the client or |awer decides not to proceed wth
the representation. The duty exists regardless of how brief the
initial conference may be.

[4] In order to avoid acquiring disqualifying information
from a prospective client, a |awer considering whether or not
to undertake a new matter should limt the initial interview to
only such information as reasonably appears necessary for that
purpose. Were the information indicates that a conflict of
interest or other reason for non-representation exists, the
| awyer should so inform the prospective client or decline the
representation. If the prospective client wishes to retain the
|awer, and if consent is possible under Rule 1.7, then consent
from all affected present or former clients nust be obtained
bef ore accepting the representation.

[5] A lawer may condition conversations with a prospective
client on the person's informed consent that no information

di scl osed during the consultation will prohibit the |awer from
representing a different client in the matter. See Rule 1.0(e)
for the definition of informed consent. |If the agreenent

expressly so provides, the prospective client may also consent
to the lawer's subsequent use of information received from the
prospective client.

[6] Even in the absence of an agreenent, under paragraph
(c), the lawer is not prohibited from representing a client
with interests adverse to those of the prospective client in the
same or a substantially related matter unless the |awer has
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received from the prospective client information that could be
significantly harnful if used in the matter.

[ 7] Under paragraph (c), the prohibition in this Rule is
imputed to other lawers as provided in Rule 1.10, but, under
paragraph (d)(1), inputation may be avoided if the [|awer
obtains the informed consent, confirnmed in witing, of both the
prospective and affected clients. In the alternative, inputation
may be avoided if the conditions of paragraph (d)(2) are net and
all disqualified |lawers are tinely screened and witten notice
is pronptly given to the prospective client. See Rule 1.0(k)
(requirenments for screening procedures). Paragraph (d)(2)(i)
does not prohibit the screened |lawer fromreceiving a salary or
partnership share established by prior independent agreenent,
but that |awyer nay not receive conpensation directly related to
the matter in which the lawer is disqualified.

[8] Notice, including a general description of the subject
matter about which the |awer was consulted, and of the
screeni ng procedures enployed, generally should be given as soon
as practicable after the need for screening becones apparent.

[9] For the duty of conpetence of a I|awer who gives
assistance on the nerits of a matter to a prospective client
see Rule 1.1. For a lawer's duties when a prospective client
entrusts valuables or papers to the lawer's care, see Rule
1.15.

COUNSELOR

SCR 20: 2.1 Advi sor

In representing a client, a |lawyer shall exerci se
i ndependent professional judgnment and render candid advice. In
rendering advice, a lawer may refer not only to law but to
other considerations such as noral, economc, social, and
political factors that my be relevant to the client's
si tuation.

ABA Comment

Scope of Advice

[1] A client is entitled to straightforward advice
expressing the lawer's honest assessnent. Legal advice often
i nvol ves unpleasant facts and alternatives that a client may be
disinclined to confront. In presenting advice, a |lawer
endeavors to sustain the client's norale and may put advice in
as acceptable a form as honesty permts. However, a |awer
shoul d not be deterred from giving candid advice by the prospect
that the advice will be unpalatable to the client.

[2] Advice couched in narrow legal ternms may be of little
value to a client, especially where practical considerations,
such as cost or effects on other people, are predom nant. Purely
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technical |egal advice, therefore, can sonetinmes be inadequate.
It is proper for a lawer to refer to relevant noral and ethical
considerations in giving advice. Although a lawer is not a
noral advisor as such, noral and ethical considerations inpinge
upon nost |egal questions and may decisively influence how the
law wi I | be appli ed.

[3] A client may expressly or inpliedly ask the |awer for
purely technical advice. Wien such a request is nmade by a client
experienced in legal matters, the |lawer my accept it at face
val ue. When such a request is made by a client inexperienced in
legal matters, however, the lawer's responsibility as advisor
may include indicating that nore nay be involved than strictly
| egal considerations.

[4] Matters that go beyond strictly legal questions may
also be in the domain of another profession. Family matters can
involve problens wthin the professional conpetence  of
psychiatry, clinical psychology or social work; business matters
can involve problenms within the conpetence of the accounting
prof ession or of financial specialists. Were consultation wth
a professional in another field is itself something a conpetent
| awyer would reconmend, the Jlawer should nake such a
recommendation. At the sanme tinme, a lawer's advice at its best
often consists of recommending a course of action in the face of
conflicting reconmendati ons of experts.

O fering Advice

[5] In general, a lawer is not expected to give advice
until asked by the client. However, when a |awer knows that a
client proposes a course of action that is likely to result in
substantial adverse |egal consequences to the «client, the
|awyer's duty to the client under Rule 1.4 may require that the
| awyer offer advice if the client's course of action is related
to the representation. Simlarly, when a mtter is likely to
involve litigation, it may be necessary under Rule 1.4 to inform
the client of fornms of dispute resolution that m ght constitute
reasonable alternatives to litigation. A lawer ordinarily has
no duty to initiate investigation of a client's affairs or to
give advice that the client has indicated is unwanted, but a
lawer may initiate advice to a client when doing so appears to
be in the client's interest.

SCR 20: 2. 2 Omtted.

SCR 20:2.3 Evaluation for use by 3rd persons

(a) A lawer my provide an evaluation of a mtter
affecting a client for the use of sonmeone other than the client
if the |lawyer reasonably believes that naking the evaluation is
conpatible with other aspects of the lawer's relationship with
the client.
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(b) Wen the |awer knows or reasonably should know that
the evaluation is |ikely to affect the client's interests
materially and adversely, the Ilawer shall not provide the
eval uation unless the client gives infornmed consent.

(c) Except as disclosure is authorized in connection with a
report of an evaluation, information relating to the evaluation
is otherw se protected by SCR 20: 1. 6.

ABA Conment

Definition

[1] An evaluation my be performed at the «client's
direction or when inpliedly authorized in order to carry out the
representation. See Rule 1.2. Such an evaluation nay be for the
primary purpose of establishing information for the benefit of
third parties; for exanple, an opinion concerning the title of
property rendered at the behest of a vendor for the information
of a prospective purchaser, or at the behest of a borrower for
the information of a prospective lender. In sone situations, the
eval uation may be required by a governnent agency; for exanple,
an opinion concerning the legality of the securities registered
for sale under the securities laws. In other instances, the

evaluation nmay be required by a third person, such as a
pur chaser of a busi ness.

[2] A legal evaluation should be distinguished from an
investigation of a person with whom the |awer does not have a
client-lawer relationship. For exanple, a |awer retained by a
purchaser to analyze a vendor's title to property does not have
a client-lawer relationship with the wvendor. So also, an
investigation into a person's affairs by a governnent |awer, or
by special counsel by a governnent |awer, or by special counsel
enpl oyed by the governnent, is not an evaluation as that termis
used in this Rule. The question is whether the |awer 1is
retained by the person whose affairs are being exam ned. Wen
the lawer 1is retained by that person, the general rules
concerning loyalty to client and preservation of confidences
apply, which is not the case if the lawer is retained by
soneone else. For this reason, it is essential to identify the
person by whom the |awer is retained. This should be made cl ear
not only to the person under exam nation, but also to others to
whom the results are to be nmade avail abl e.

Duties Onmed to Third Person and dient

[3] When the evaluation is intended for the information or
use of a third person, a legal duty to that person nay or nay
not arise. That l|legal question is beyond the scope of this Rule.
However, since such an evaluation involves a departure from the
normal client-lawer relationship, careful analysis of the
situation is required. The |lawer nust be satisfied as a matter
of pr of essi onal j udgnment  t hat making the evaluation is
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conpatible with other functions undertaken in behalf of the
client. For exanple, if the lawer is acting as advocate in
defending the client against charges of fraud, it would nornmally
be inconpatible with that responsibility for the |awer to
perform an evaluation for others concerning the sane or a
related transaction. Assuming no such inpedinent is apparent,
however, the |awer should advise the client of the inplications
of the evaluation, particularly the lawer's responsibilities to
third persons and the duty to dissem nate the findings.

Access to and Di scl osure of |Information

[4] The quality of an evaluation depends on the freedom and
extent of the investigation upon which it is based. Odinarily a
| awyer should have whatever Jlatitude of investigation seens
necessary as a matter of professional judgnment. Under sone
ci rcunst ances, however, the ternms of the evaluation nay be
[imted. For exanple, ~certain issues or sources nmay be
categorically excluded, or the scope of search may be limted by
time constraints or the noncooperation of persons having
relevant information. Any such limtations that are nmaterial to
the evaluation should be described in the report. If after a
| awyer has comrenced an eval uation, the client refuses to conply
with the ternms upon which it was understood the evaluation was
to have been made, the |lawyer's obligations are determ ned by
| aw, having reference to the terns of the client's agreenent and
the surrounding circunstances. In no circunstances is the |awer
permtted to knowingly nmake a false statenment of material fact
or law in providing an evaluation under this Rule. See Rule 4. 1.

otaining Cient's Informed Consent

[5] Information relating to an evaluation is protected by
Rule 1.6. In nmany situations, providing an evaluation to a third
party poses no significant risk to the client; thus, the |awer
may be inpliedly authorized to disclose information to carry out
the representation. See Rule 1.6(a). Were, however, it 1is
reasonably likely that providing the evaluation will affect the
client's interests materially and adversely, the |awer nust
first obtain the client's consent after the client has been
adequately infornmed concerning the inportant possible effects on
the client's interests. See Rules 1.6(a) and 1.0(e).

Fi nanci al Auditors' Requests for Information

[6] When a question concerning the legal situation of a
client arises at the instance of the client's financial auditor
and the question is referred to the l|awer, the Ilawer's
response may be nade in accordance with procedures recognized in
the legal profession. Such a procedure is set forth in the
Anerican Bar Association Statenment of Policy Regarding Lawers
Responses to Auditors' Requests for Information, adopted in
1975.
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SCR 20:2.4 Lawyer serving as 3rd-party neutral

(a) A lawer serves as a 3rd-party neutral when the |awer
assists two or nore persons who are not clients of the |lawer to
reach a resolution of a dispute or other nmatter that has arisen
between them Service as a 3rd-party neutral may include service
as an arbitrator, a nmediator or in such other capacity as wll
enable the | awer to assist the parties to resolve the matter.

(b) A lawer serving as a 3rd-party neutral shall inform
unrepresented parties that the lawer is not representing them
Wen the |awer knows or reasonably should know that a party
does not understand the lawer's role in the matter, the |awer
shall explain the difference between the lawer's role as a 3rd-
party neutral and a lawer's role as one who represents a
client.

ABA Comment

[1] Alternative dispute resolution has becone a substantia
part of the «civil justice system Aside from representing
clients in dispute-resolution processes, |lawers often serve as
third-party neutrals. A third-party neutral is a person, such as
a mediator, arbitrator, conciliator or evaluator, who assists
the parties, represented or unrepresented, in the resolution of
a dispute or in the arrangenent of a transaction. Wether a
third-party neutral serves primarily as a facilitator, eval uator
or decision maker depends on the particular process that is
either selected by the parties or mandated by a court.

[2] The role of a third-party neutral is not wunique to

| awyers, al t hough, in some court-connected contexts, only
| awers are allowed to serve in this role or to handle certain
types of cases. In performing this role, the |awer may be

subject to court rules or other law that apply either to third-
party neutrals generally or to |lawers serving as third-party
neutrals. Lawyer-neutrals may also be subject to various codes
of ethics, such as the Code of Ethics for Arbitration in
Comrercial Disputes prepared by a joint committee of the
Ameri can Bar Associ ati on and t he Ameri can Arbitration
Association or the Mdel Standards of Conduct for Mediators
jointly prepared by the Anerican Bar Association, the Anerican
Arbitration Association and the Society of Professionals in
D spute Resol ution.

[3] Unlike nonlawers who serve as third-party neutrals,
| awers serving in this role may experience unique problens as a
result of differences between the role of a third-party neutra
and a lawer's service as a client representative. The potenti al
for confusion is significant when the parties are unrepresented
in the process. Thus, paragraph (b) requires a lawer-neutral to
i nform unrepresented parties that the |lawer is not representing
them For sone parties, particularly parties who frequently use
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di sput e-resol ution processes, this i nformation will be
sufficient. For others, particularly those who are using the
process for the first tinme, nore information will be required

Were appropriate, the Ilawer should inform unrepresented
parties of the inportant differences between the |awer's role
as third-party neutral and a lawer's role as a client
representative, including the inapplicability of the attorney-
client evidentiary privilege. The extent of disclosure required
under this paragraph wll depend on the particular parties
involved and the subject matter of the proceeding, as well as
the particular features of the dispute-resolution process
sel ect ed.

[4] A |awyer who serves as a third-party neutra
subsequently nay be asked to serve as a |awer representing a
client in the sane matter. The conflicts of interest that arise
for both the individual lawer and the lawer's law firm are
addressed in Rule 1.12.

[5] Lawers who represent clients in alternative dispute-
resolution processes are governed by the Rules of Professional
Conduct. When the dispute-resolution process takes place before
a tribunal, as in binding arbitration (see Rule 1.0(m), the
| awyer's duty of candor is governed by Rule 3.3. OQherw se, the
| awyer's duty of candor toward both the third-party neutral and
ot her parties is governed by Rule 4. 1.

ADVOCATE

SCR 20:3.1 Meritorious clains and contentions
(a) In representing a client, a |lawer shall not:

(1) knowingly advance a <claim or defense that s
unwarranted under existing law, except that the |awer my
advance such claim or defense if it can be supported by good
faith argunent for an extension, nodification or reversal of
exi sting | aw,

(2) knowi ngly advance a factual position unless there is
a basis for doing so that is not frivol ous; or

(3) file a suit, assert a position, conduct a defense,
delay a trial or take other action on behalf of the client when
the | awer knows or when it is obvious that such an action would
serve nerely to harass or maliciously injure another.

(b) A lawer for the defendant in a crimnal proceeding, or
the respondent in a proceeding that could result in deprivation
of liberty, may nevertheless so defend the proceeding as to
require that every elenment of the case be established.

W sconsin Commi ttee Comment
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This Wsconsin Suprene Court Rule differs from the Model
Rule in expressly establishing a subjective test for an ethica
vi ol ati on.

ABA Comment

[1] The advocate has a duty to use l|legal procedure for the
full est benefit of the client's cause, but also a duty not to
abuse | egal procedure. The law, both procedural and substantive,

establishes the limts within which an advocate may proceed.
However, the law is not always clear and never is static.
Accordingly, in determning the proper scope of advocacy,

account mnust be taken of the law s anbiguities and potential for
change.

[2] The filing of an action or defense or simlar action
taken for a client is not frivolous nerely because the facts
have not first been fully substantiated or because the |awer
expects to develop vital evidence only by discovery. Wat is
required of |awers, however, is that they inform thenselves
about the facts of their clients' cases and the applicable |aw
and determ ne that they can nmake good faith argunents in support
of their clients' positions. Such action is not frivolous even
t hough the | awer believes that the client's position ultimtely
will not prevail. The action is frivolous, however, if the
| awer is unable either to make a good faith argunent on the
merits of the action taken or to support the action taken by a
good faith argunment for an extension, nodification or reversa
of existing | aw

[ 3] The | awyer's obl i gati ons under this Rul e are
subordinate to federal or state constitutional |law that entitles
a defendant in a crimnal matter to the assistance of counsel in
presenting a claim or contention that otherwise wuld be
prohi bited by this Rule.

SCR 20:3.2 Expediting litigation

A lawer shall make reasonable efforts to expedite
[itigation consistent wwth the interests of the client.

ABA Comment

[1] Dilatory practices bring the adm nistration of justice
into disrepute. Although there will be occasions when a |awer
may properly seek a postponenent for personal reasons, it is not
proper for a lawer to routinely fail to expedite litigation
solely for the convenience of the advocates. Nor will a failure
to expedite be reasonable if done for the purpose of frustrating
an opposing party's attenpt to obtain rightful redress or
repose. It is not a justification that simlar conduct is often
tolerated by the bench and bar. The question is whether a
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conpetent |awer acting in good faith would regard the course of
action as having sonme substantial purpose other than delay.
Realizing financial or other benefit from otherw se inproper
delay in litigation is not a legitimate interest of the client.

SCR 20: 3.3 Candor toward the tribuna
(a) A lawyer shall not know ngly:

(1) make a false statenent of fact or law to a tribuna
or fail to correct a false statenment of material fact or |aw
previously made to the tribunal by the |awer;

(2) fail to disclose to the tribunal legal authority in
the controlling jurisdiction knowmm to the lawer to be directly
adverse to the position of the client and not disclosed by
opposi ng counsel ; or

(3) offer evidence that the |lawer knows to be false. If
a lawer, the lawer's client, or a wtness called by the
| awyer, has offered material evidence and the |awer conmes to
know of its falsity, the lawer shall take reasonable renedial
nmeasures, including, if necessary, disclosure to the tribunal. A
| awyer may refuse to offer evidence, other than the testinony of
a defendant in a crimnal matter that the |awer reasonably
bel i eves is fal se.

(b) A lawer who represents a client in an adjudicative
proceeding and who knows that a person intends to engage, is
engaging, or has engaged in crimnal or fraudulent conduct
related to the proceeding shall take reasonable renedi al
measures, including, if necessary, disclosure to the tribunal.

(c) The duties stated in pars. (a) and (b) apply even if

conpl i ance requires di scl osure of i nformation ot herw se
protected by SCR 20: 1. 6.
(d) I'n an ex parte proceeding, a lawer shall inform the

tribunal of all material facts known to the |awer that wll
enable the tribunal to nmke an i nforned deci sion, whether or not
the facts are adverse.

W sconsin Commi ttee Comrent

Unlike its Mdel Rule counterpart, paragraph (c) does not
specify when the duties expire. For this reason, ABA Comment
[13] is inapplicable.

ABA Comment

[1] This Rule governs the conduct of a lawer who is
representing a client in the proceedings of a tribunal. See Rule
1.0(m for the definition of "tribunal." It also applies when
the lawer is representing a client in an ancillary proceeding
conducted pursuant to the tribunal's adjudicative authority,
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such as a deposition. Thus, for exanple, paragraph (a)(3)
requires a lawer to take reasonable renedial neasures if the
| awyer cones to know that a client who is testifying in a
deposition has offered evidence that is fal se.

[2] This Rule sets forth the special duties of |awers as
officers of the court to avoid conduct that wunderm nes the
integrity of the adjudicative process. A lawer acting as an
advocate in an adjudicative proceeding has an obligation to
present the client's case with persuasive force. Performance of
that duty while nmaintaining confidences of the client, however,
is qualified by the advocate's duty of candor to the tribunal
Consequently, although a lawer in an adversary proceeding is
not required to present an inpartial exposition of the law or to
vouch for the evidence submtted in a cause, the |awer nust not
allow the tribunal to be msled by false statenents of |aw or
fact or evidence that the | awer knows to be fal se.

Representations by a Lawyer

[3] An advocate is responsible for pleadings and other
docunents prepared for litigation, but is usually not required
to have personal know edge of matters asserted therein, for
l[itigation docunents ordinarily present assertions by the
client, or by soneone on the client's behalf, and not assertions
by the |awyer. Conpare Rule 3.1. However, an assertion
purporting to be on the lawer's own knowl edge, as in an
affidavit by the lawer or in a statement in open court, nmay
properly be made only when the |awer knows the assertion is
true or believes it to be true on the basis of a reasonably
diligent inquiry. There are circunstances where failure to nmake
a di scl osure is t he equi val ent of an affirmative
m srepresentation. The obligation prescribed in Rule 1.2(d) not
to counsel a client to conmt or assist the client in commtting
a fraud applies in litigation. Regarding conpliance with Rule
1.2(d), see the Comment to that Rule. See also the Comrent to
Rul e 8.4(b).

Legal Argunent

[ 4] Legal ar gunment based on a knowi ngly fal se
representation of law constitutes dishonesty toward the
tribunal. A lawer is not required to nake a disinterested

exposition of the law, but nust recognize the existence of
pertinent |legal authorities. Furthernore, as stated in paragraph
(a)(2), an advocate has a duty to disclose directly adverse
authority in the controlling jurisdiction that has not been
di scl osed by the opposing party. The underlying concept is that
| egal argunment is a discussion seeking to determne the |egal
prem ses properly applicable to the case.

O fering Evidence
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[5] Paragraph (a)(3) requires that the lawer refuse to
of fer evidence that the |lawer knows to be false, regardless of
the client's wshes. This duty is premsed on the |awer's
obligation as an officer of the court to prevent the trier of
fact from being msled by false evidence. A |awer does not
violate this Rule if the lawer offers the evidence for the
pur pose of establishing its falsity.

[6] If a lawer knows that the client intends to testify
falsely or wants the lawer to introduce false evidence, the
| awyer should seek to persuade the client that the evidence
shoul d not be offered. If the persuasion is ineffective and the
| awyer continues to represent the client, the |lawer nust refuse
to offer the false evidence. If only a portion of a witness's
testimony will be false, the lawer my call the wtness to
testify but may not elicit or otherwise permt the witness to
present the testinony that the | awyer knows is fal se.

[7] The duties stated in paragraphs (a) and (b) apply to
all lawyers, including defense counsel in crimnal cases. In
some jurisdictions, however, courts have required counsel to
present the accused as a wtness or to give a narrative
statement if the accused so desires, even if counsel knows that
the testinony or statenment will be false. The obligation of the
advocate under the Rules of Professional Conduct is subordinate
to such requirenents. See also Corment [9].

[8] The prohibition against offering false evidence only
applies if the lawer knows that the evidence is false. A
| awyer's reasonable belief that evidence is false does not
preclude its presentation to the trier of fact. A lawer's
knowl edge that evidence is false, however, can be inferred from
the circunstances. See Rule 1.0(f). Thus, although a |awer
shoul d resolve doubts about the veracity of testinony or other
evidence in favor of the client, the lawer cannot ignore an
obvi ous fal sehood.

[9] Although paragraph (a)(3) only prohibits a |lawer from
of fering evidence the |lawer knows to be false, it permts the
|awer to refuse to offer testinmony or other proof that the
| awyer reasonably believes is false. Ofering such proof may
reflect adversely on the lawer's ability to discrimnate in the
quality of evidence and thus inpair the lawer's effectiveness
as an advocate. Because of the special protections historically
provi ded crim nal defendants, however, this Rule does not permt
a lawer to refuse to offer the testinony of such a client where
the lawer reasonably believes but does not know that the
testimony will be false. Unless the |lawer knows the testinony
will be false, the lawer nust honor the client's decision to
testify. See also Corment [7].

Renedi al Measures

[ 10] Having offered material evidence in the belief that it
was true, a |awer nmay subsequently cone to know that the
evidence is false. O, a lawer may be surprised when the
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| awyer's client, or another witness called by the |awer, offers
testinmony the lawer knows to be false, either during the
| awyer's direct exam nation or in response to cross-exan nation
by the opposing lawer. In such situations or if the |awer
knows of the falsity of testinony elicited from the client
during a deposition, the |awer nust take reasonable renedial
measures. In such situations, the advocate's proper course is to
remonstrate with the client confidentially, advise the client of
the lawer's duty of candor to the tribunal and seek the
client's cooperation wth respect to the wthdrawal or
correction of the false statements or evidence. If that fails,
the advocate nust take further renedial action. |If wthdrawa

from the representation is not permtted or will not undo the
effect of the false evidence, the advocate nust nmake such
di sclosure to the tribunal as is reasonably necessary to renedy
the situation, even if doing so requires the lawer to revea

information that otherwi se would be protected by Rule 1.6. It is
for the tribunal then to determ ne what should be done—saking a
statenent about the nmatter to the trier of fact, ordering a
m strial or perhaps not hing.

[11] The disclosure of a client's false testinobny can
result in grave consequences to the client, including not only a
sense of betrayal but also loss of the case and perhaps a
prosecution for perjury. But the alternative is that the |awer
cooperate in deceiving the court, thereby subverting the truth-
finding process which the adversary system is designed to
inmplenent. See Rule 1.2(d). Furthernmore, unless it is clearly
understood that the lawer wll act upon the duty to disclose
the existence of false evidence, the client can sinply reject
the lawer's advice to reveal the fal se evidence and insist that
the |lawer keep silent. Thus the client could in effect coerce
the lawer into being a party to fraud on the court.

Preserving Integrity of Adjudicative Process

[12] Lawyers have a special obligation to protect a
tribunal against crimnal or fraudulent conduct that underm nes
the integrity of the adjudicative process, such as bribing,
intimdating or otherwise wunlawfully comunicating wth a
witness, juror, court official or other participant in the
proceedi ng, unlawfully destroying or concealing docunents or
other evidence or failing to disclose information to the
tribunal when required by law to do so. Thus, paragraph (b)
requires a l|lawer to take reasonable renedial nmeasur es,
including disclosure if necessary, whenever the |awer knows
that a person, including the lawer's client, intends to engage,
is engaging or has engaged in crimnal or fraudulent conduct
related to the proceeding.

Duration of Qbligation

[13] A practical tine limt on the obligation to rectify
fal se evidence or false statenents of law and fact has to be
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established. The conclusion of the proceeding is a reasonably
definite point for +the termnation of +the obligation. A
proceedi ng has concluded within the nmeaning of this Rule when a
final judgnment in the proceeding has been affirmed on appeal or
the tinme for review has passed.

Ex Parte Proceedi ngs

[14] Ordinarily, an advocate has the limted responsibility
of presenting one side of the matters that a tribunal should
consider in reaching a decision; the conflicting position is
expected to be presented by the opposing party. However, in any
ex parte proceeding, such as an application for a tenporary
restraining order, there is no balance of presentation by
opposi ng advocates. The object of an ex parte proceeding is
nevertheless to yield a substantially just result. The judge has
an affirmative responsibility to accord the absent party just
consideration. The lawer for the represented party has the
correlative duty to nmake disclosures of material facts known to
the lawer and that the |awer reasonably believes are necessary
to an informed deci sion.

W t hdr awal

[15] Normally, a lawer's conpliance with the duty of
candor inposed by this Rule does not require that the |awer
withdraw from the representation of a client whose interests
will be or have been adversely affected by the |awer's
di scl osure. The |l awer nmay, however, be required by Rule 1.16(a)
to seek permission of the tribunal to withdraw if the |awer's
conpliance with this Rule's duty of candor results in such an
extrene deterioration of the client-lawer relationship that the
| awyer can no |onger conpetently represent the client. Al so see

Rule 1.16(b) for the circunstances in which a lawer wll be
permtted to seek a tribunal's permssion to wthdraw. In
connection with a request for permssion to withdraw that is
premsed on a client's msconduct, a |lawer nmay reveal

information relating to the representation only to the extent
reasonably necessary to conply with this Rule or as otherw se
permtted by Rule 1.6.

SCR 20:3.4 Fairness to opposing party and counsel
A lawer shall not:

(a) unlawfully obstruct another party's access to evidence
or unlawfully alter, destroy or conceal a docunent or other
mat eri al having potential evidentiary value. A lawer shall not
counsel or assist another person to do any such act;

(b) falsify evidence, counsel or assist a wtness to
testify falsely, or offer an inducenent to a witness that is
prohi bited by | aw,
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(c) knowingly disobey an obligation under the rules of a
tribunal, except for an open refusal based on an assertion that
no valid obligation exists;

(d) in pretrial procedure, mke a frivolous discovery
request or fail to nake reasonably diligent effort to conply
with a legally proper discovery request by an opposing party;

(e) intrial, allude to any matter that the | awer does not
reasonably believe is relevant or that will not be supported by
adm ssi bl e evidence, assert personal know edge of facts in issue
except when testifying as a witness, or state a personal opinion
as to the justness of a cause, the credibility of a witness, the
culpability of a civil litigant or the guilt or innocence of an
accused; or

(f) request a person other than a client to refrain from
voluntarily giving relevant information to another party unl ess:

(1) the person is a relative or an enployee or other
agent of a client; and

(2) the lawer reasonably believes that the person's
interests will not be adversely affected by refraining from
gi ving such information.

ABA Comment

[1] The procedure of the adversary system contenpl ates that
the evidence in a case is to be marshalled conpetitively by the
contending parties. Fair conpetition in the adversary systemis
secured by prohibitions against destruction or conceal nent of
evi dence, inproperly influencing w tnesses, obstructive tactics
in discovery procedure, and the |ike.

[2] Docunments and other itens of evidence are often
essenti al to establish a <claim or defense. Subject to
evidentiary privileges, the right of an opposing party,
including the governnent, to obtain evidence through discovery
or subpoena is an inportant procedural right. The exercise of
that right can be frustrated if relevant material is altered
conceal ed or destroyed. Applicable law in many jurisdictions
makes it an offense to destroy material for purpose of inpairing
its availability in a pending proceeding or one whose
commencenent can be foreseen. Falsifying evidence is also
generally a crimnal of f ense. Paragraph (a) applies to
evi dentiary mat eri al general l vy, i ncl udi ng conputeri zed
information. Applicable law nmay permt a lawer to take
tenporary possession of physical evidence of client crines for
the purpose of conducting a limted examnation that wll not
alter or destroy material characteristics of the evidence. In
such a case, applicable law nmay require the lawer to turn the
evidence over to the police or other prosecuting authority,
dependi ng on the circunstances.
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[3] Wth regard to paragraph (b), it is not inproper to pay
a wWitness's expenses or to conpensate an expert wtness on terns
permtted by law. The conmmon-law rule in nost jurisdictions is
that it is inproper to pay an occurrence witness any fee for
testifying and that it is inproper to pay an expert wtness a
contingent fee.

[ 4] Paragraph (f) permts a |awer to advise enployees of a
client to refrain from giving information to another party, for
the enployees may identify their interests with those of the
client. See also Rule 4.2.

SCR 20:3.5 Inpartiality and decorum of the tribuna
A | awer shall not:

(a) seek to influence a judge, juror, prospective juror or
other official by means prohibited by | aw

(b) comunicate ex parte with such a person during the
proceedi ng unless authorized to do so by law or court order or

for scheduling purposes if permtted by the court. | f
communi cati on between a |awer and judge has occurred in order
to schedule the matter, the Ilawer involved shall pronptly

notify the lawer for the other party or the other party, if
unrepresented, of such communicati on;

(c) communicate with a juror or prospective juror after
di scharge of the jury if:
(1) the comunication is prohibited by law or court
order;

(2) the juror has nmade known to the |awer a desire not
to communi cate; or

~ (3) the conmmuni cati on i nvol ves m srepresentation,
coercion, duress or harassnent; or

(d) engage in conduct intended to disrupt a tribunal.

W sconsin Comm ttee Comment

Paragraph (b) differs from the Mdel Rule in that it
expressly inposes a duty pronptly to notify other parties in the
event of an ex parte comunication with a judge concerning
schedul i ng.

ABA Comment

[1] Many fornms of inproper influence upon a tribunal are
proscribed by crimnal law. Qhers are specified in the ABA
Mbdel Code of Judicial Conduct, with which an advocate shoul d be
famliar. A lawer is required to avoid contributing to a
vi ol ati on of such provisions.
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[2] During a proceeding a |lawer may not conmunicate ex
parte wth persons serving in an official capacity in the
proceedi ng, such as judges, masters or jurors, unless authorized
to do so by law or court order.

[3] A lawer may on occasion want to comunicate with a
juror or prospective juror after the jury has been discharged.
The lawer may do so unless the conmunication is prohibited by
law or a court order but nust respect the desire of the juror
not to talk with the lawer. The lawer nay not engage in
i mproper conduct during the comunicati on.

[4] The advocate's function is to present evidence and
argunment so that the cause may be decided according to |aw
Refraining from abusive or obstreperous conduct is a corollary
of the advocate's right to speak on behalf of litigants. A
| awyer may stand firm agai nst abuse by a judge but should avoid
reciprocation; the judge's default is no justification for
simlar dereliction by an advocate. An advocate can present the
cause, protect the record for subsequent review and preserve
professional integrity by patient firmess no less effectively
than by belligerence or theatrics.

[5] The duty to refrain from disruptive conduct applies to
any proceeding of a tribunal, including a deposition. See Rule

1.0(m .

SCR 20:3.6 Trial publicity
(a) A lawer who is participating or has participated in

the investigation or litigation of a matter shall not make an
extrajudicial statenment that the |awer knows or reasonably
should know will be dissemnated by nmeans of public
conmuni cation and wll have a substanti al i kelihood of

mat erially prejudicing an adjudi cative proceeding in the matter.

(b) A statenent referred to in par. (a) ordinarily is
likely to have such an effect when it refers to a civil matter
triable to a jury, a crimnal matter, or any other proceeding
that could result in deprivation of liberty, and the statenent
relates to:

(1) the character, credibility, reputation or crimnal
record of a party, suspect in a crimnal investigation or
witness, or the identity of a witness, or the expected testinony
of a party or wtness;

(2) in a crimnal case or proceeding that could result in
deprivation of liberty, the possibility of a plea of guilty to
the offense or the existence or contents of any confession,
adm ssion, or statement given by a defendant or suspect or that
person's refusal or failure to nake a statenent;

(3) the performance or results of any exam nation or test
or the refusal or failure of a person to submt to an
exam nation or test, or the identity or nature of physical
evi dence expected to be presented;
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(4) any opinion as to the guilt or innocence of a
def endant or suspect in a crimnal case or proceeding that could
result in deprivation of |iberty;

(5) information the |awer knows or reasonably should
know is likely to be inadm ssible as evidence in a trial and
would if disclosed create a substantial risk of prejudicing an
inmpartial trial; or

(6) the fact that a defendant has been charged with a
crinme, unless there is included therein a statenent explaining
that the charge is nerely an accusation and that the defendant
is presunmed innocent until and unless proven guilty.

(c) Notwithstanding pars. (a) and (b)(1) through (5), a
| awyer may state:

(1) the claim offense or defense involved and, except
when prohibited by law, the identity of the persons involved;

(2) information contained in a public record;
(3) that an investigation of a matter is in progress;
(4) the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and
i nformati on necessary thereto;

(6) a warning of danger concerning the behavior of a
person involved, when there is reason to believe that there
exi sts the likelihood of substantial harmto an individual or to
the public interest; and

(7) in a crimnal case, in addition to subs. (1) through
(6):
(i) the identity, residence, occupation and famly
status of the accused;

(ri) if the accused has not been apprehended,
i nformation necessary to aid in apprehension of that person;

(tii) the fact, tine and place of arrest; and

(iv) the identity of investigating and arresting
of ficers or agencies and the length of the investigation.

(d) Notwithstanding par. (a), a |lawer may make a statenent
that a reasonable |awer would believe is required to protect a
client from the substantial |ikelihood of undue prejudicial
effect of recent publicity not initiated by the lawer or the
lawer's client. A statenment nmde pursuant to this paragraph
shall be limted to such information as is necessary to mtigate
the recent adverse publicity.

(e) No lawer associated in a firm or government agency
with a lawer subject to par. (a) shall nmke a statenent
prohi bited by par. (a).

W sconsin Conmi ttee Comrent
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Paragraph (b) contains provisions found in ABA Comment [5]
but not contained in the Mddel Rule. Because of the addition of
paragraph (b), this rule and the Mdel Rule have differing
nunbering, so that care should be used in consulting the ABA
Comment .

ABA Comment

[1] It is difficult to strike a bal ance between protecting
the right to a fair trial and safeguarding the right of free
expression. Preserving the right to a fair trial necessarily
entails sone curtailment of the information that my be
di ssem nated about a party prior to trial, particularly where
trial by jury is involved. If there were no such limts, the
result would be the practical nullification of the protective
effect of the rules of forensic decorum and the exclusionary
rules of evidence. On the other hand, there are vital social
interests served by the free dissem nation of information about
events having |egal consequences and about |egal proceedings
t hensel ves. The public has a right to know about threats to its
safety and neasures aimed at assuring its security. It also has
a legitinmate interest in the conduct of judicial proceedings,
particularly in matters of general public concern. Furthernore,
the subject matter of |l|egal proceedings is often of direct
significance in debate and deliberation over questions of public

policy.
[2] Special rules of confidentiality nmay validly govern
pr oceedi ngs in juvenile, donmestic relations and nental

di sability proceedings, and perhaps other types of litigation
Rul e 3.4(c) requires conpliance with such rul es.

[3] The Rule sets forth a basic general prohibition agai nst
a lawer's making statenents that the |awer knows or should
know will have a substanti al i kel i hood of materially
prejudicing an adjudicative proceeding. Recognizing that the
public value of infornmed comentary is great and the I|ikelihood
of prejudice to a proceeding by the commentary of a |awer who
is not involved in the proceeding is small, the Rule applies
only to lawers who are, or who have been involved in the
investigation or litigation of a case, and their associ ates.

[ 4] Paragraph (b) identifies specific matters about which a
| awer's statements would not ordinarily be considered to
present a substantial |ikelihood of material prejudice, and
should not in any event be considered prohibited by the genera
prohi bition of paragraph (a). Paragraph (b) is not intended to
be an exhaustive listing of the subjects upon which a |lawer nay
make a statenent, but statenments on other matters may be subject
to paragraph (a).

[5] There are, on the other hand, certain subjects that are
nore likely than not to have a material prejudicial effect on a
proceedi ng, particularly when they refer to a civil matter
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triable to a jury, a crimnal matter, or any other proceeding
that could result in incarceration. These subjects relate to:

(1) the character, credibility, reputation or crimnal
record of a party, suspect in a crimnal investigation or
witness, or the identity of a witness, or the expected testinony
of a party or wtness;

(2) in a crimnal case or proceeding that could result in
incarceration, the possibility of a plea of guilty to the
offense or the &existence or contents of any confession
adm ssion, or statement given by a defendant or suspect or that
person's refusal or failure to nake a statenent;

(3) the performance or results of any exam nation or test
or the refusal or failure of a person to submt to an
exam nation or test, or the identity or nature of physical
evi dence expected to be presented;

(4) any opinion as to the guilt or innocence of a
def endant or suspect in a crimnal case or proceeding that could
result in incarceration

(5) information that the |awer knows or reasonably
should know is likely to be inadm ssible as evidence in a trial
and that would, if disclosed, create a substantial risk of
prejudicing an inpartial trial; or

(6) the fact that a defendant has been charged with a
crinme, unless there is included therein a statenent explaining
that the charge is nerely an accusation and that the defendant
is presunmed innocent until and unless proven guilty.

[6] Another relevant factor in determning prejudice is the
nature of the proceeding involved. Crimnal jury trials will be
nost sensitive to extrajudicial speech. Cvil trials nay be |ess
sensitive. Non-jury hearings and arbitration proceedings may be
even less affected. The Rule will still place limtations on
prejudicial coments in these cases, but the |ikelihood of
prejudi ce may be different depending on the type of proceeding.

[7] Finally, extrajudicial statenments that m ght otherw se
raise a question under this Rule may be perm ssible when they
are nmade in response to statenents made publicly by another
party, another party's lawer, or third persons, where a
reasonabl e | awyer would believe a public response is required in
order to avoid prejudice to the lawer's client. When
prejudicial statenents have been publicly mde by others,
responsi ve statenents may have the salutary effect of |essening
any resulting adverse inpact on the adjudicative proceeding.
Such responsive statenents should be limted to contain only
such information as is necessary to mtigate undue prejudice
created by the statenments made by ot hers.

[8] See Rule 3.8(f) for additional duties of prosecutors in
connecti on W th extraj udi ci al statenent s about crim nal
pr oceedi ngs.
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SCR 20:3.7 Lawyer as w tness

(a) A lawer shall not act as advocate at a trial in which
the lawer is likely to be a necessary w tness unl ess:

(1) the testinony relates to an uncontested issue;

(2) the testinony relates to the nature and value of
| egal services rendered in the case; or

(3) disqualification of the |awer would work substanti al
hardship on the client.

(b) A lawer my act as advocate in a trial in which
another lawer in the lawer's firmis likely to be called as a
wi tness unless precluded from doing so by SCR 20:1.7 or SCR
20: 1. 9.

ABA Comment

[1] Combining the roles of advocate and wtness can
prejudice the tribunal and the opposing party and can also
involve a conflict of interest between the |awer and client.

Advocat e-Wtness Rul e

[2] The tribunal has proper objection when the trier of
fact may be confused or msled by a lawer serving as both
advocate and wtness. The opposing party has proper objection
where the conbination of roles may prejudice that party's rights
inthe litigation. Awtness is required to testify on the basis
of personal know edge, while an advocate is expected to explain
and comment on evidence given by others. It nmay not be clear
whet her a statenent by an advocate-wi tness should be taken as
proof or as an analysis of the proof.

[3] To protect the tribunal, paragraph (a) prohibits a
| awer from sinultaneously serving as advocate and necessary
W tness except in those circunstances specified in paragraphs
(a)(1) through (a)(3). Paragraph (a)(1l) recognizes that if the
testinmony wll be uncontested, the anbiguities in the dual role
are purely theoretical. Paragraph (a)(2) recognizes that where
the testinony concerns the extent and value of |egal services
rendered in the action in which the testinony is offered,
permtting the lawers to testify avoids the need for a second
trial with new counsel to resolve that issue. Moreover, in such
a situation the judge has firsthand know edge of the matter in
i ssue; hence, there is |less dependence on the adversary process
to test the credibility of the testinony.

[4] Apart from these two exceptions, paragraph (a)(3)
recogni zes that a balancing is required between the interests of
the client and those of the tribunal and the opposing party.
VWhether the tribunal is likely to be msled or the opposing
party is likely to suffer prejudice depends on the nature of the
case, the inportance and probable tenor of the Ilawer's
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testinmony, and the probability that the |lawer's testinony wll
conflict with that of other wtnesses. Even if there is risk of
such prejudice, in determning whether the |awer should be
disqualified, due regard nust be given to the effect of
disqualification on the lawer's client. It is relevant that one
or both parties could reasonably foresee that the |awer would
probably be a wtness. The conflict of interest principles
stated in Rules 1.7, 1.9, and 1.10 have no application to this
aspect of the problem

[ 5] Because the tribunal is not likely to be msled when a
| awyer acts as advocate in a trial in which another lawer in
the lawer's firmwll testify as a necessary w tness, paragraph

(b) permits the lawer to do so except in situations involving a
conflict of interest.

Conflict of Interest
[6] In determining if it is permssible to act as advocate

in atrial in which the lawer will be a necessary wtness, the
| awyer nust also consider that the dual role may give rise to a
conflict of interest that will require conpliance with Rules 1.7
or 1.9. For example, if there is likely to be substantial

conflict between the testinmony of the client and that of the
| awyer the representation involves a conflict of interest that
requires conpliance with Rule 1.7. This would be true even
t hough the |awer mght not be prohibited by paragraph (a) from
simultaneously serving as advocate and wtness because the
| awyer's disqualification would work a substantial hardship on
the client. Simlarly, a lawer who mght be permtted to
simul t aneously serve as an advocate and a w tness by paragraph
(a)(3) mght be precluded fromdoing so by Rule 1.9. The probl em
can arise whether the lawer is called as a witness on behal f of
the client or is called by the opposing party. Determ ning
whether or not such a conflict exists is primarily the
responsibility of the |awer involved. If there is a conflict of
interest, the |awer nust secure the client's informed consent,
confirmed in witing. In some cases, the lawer wll be
precluded from seeking the client's consent. See Rule 1.7. See
Rule 1.0(b) for the definition of "confirmed in witing" and
Rule 1.0(e) for the definition of "informed consent.”

[ 7] Paragraph (b) provi des that a |awyer i's not
disqualified from serving as an advocate because a |lawer wth
whom the |awer is associated in a firmis precluded from doing
so by paragraph (a). If, however, the testifying |awer would
also be disqualified by Rule 1.7 or Rule 1.9 from representing
the client in the mtter, other lawers in the firm will be
precluded from representing the client by Rule 1.10 unless the
client gives informed consent under the conditions stated in
Rule 1.7.

SCR 20:3.8 Special responsibilities of a prosecutor

117



No. 04-07

(a) A prosecutor in a crimnal case or a proceeding that
could result in deprivation of liberty shall not prosecute a
charge that the prosecutor knows is not supported by probable
cause.

(b) When conmunicating with an unrepresented person in the
context of an investigation or proceeding, a prosecutor shall
inform the person of the prosecutor's role and interest in the
matter.

(c) Waen conmmuni cating with an unrepresented person who has
a constitutional or statutory right to counsel, the prosecutor
shall inform the person of the right to counsel and the
procedures to obtain counsel and shall give that person a
reasonabl e opportunity to obtain counsel.

(d) When communicating wWth an unrepresented person a
prosecutor nmay discuss the matter, provide information regarding
settlenment, and negotiate a resolution which may include a
wai ver of constitutional and statutory rights, but a prosecutor,
ot her than a nunici pal prosecutor, shall not:

(1) otherwise provide |egal advice to the person,

including, but not limted to whether to obtain counsel, whether
to accept or reject a settlenment offer, whether to waive
i mportant procedural rights or how the tribunal is likely to

rule in the case, or

(2) assist the person in the conpletion of (i) guilty
plea forns (ii) fornms for the waiver of a prelimnary hearing or
(tii) fornms for the waiver of a jury trial.

(e) A prosecutor shall not subpoena a lawer in a grand
jury or other proceeding to present evidence about a past or
present client unless the prosecutor reasonably believes:

(1) the information sought is not protected from
di scl osure by any applicable privilege;

(2) the evidence sought is essential to the successful
conpl eti on of an ongoi ng investigation or prosecution; and

(3) there is no other feasible alternative to obtain the
i nformati on.

(f) A prosecutor, other than a nmunicipal prosecutor, in a
crimnal case or a proceeding that could result in deprivation
of liberty shall:

(1) make tinely disclosure to the defense of all evidence
or information known to the prosecutor that tends to negate the
guilt of the accused or mtigates the offense, and, in
connection with sentencing, disclose to the defense and to the
tribunal all wunprivileged mtigating information known to the
prosecutor, except when the prosecutor is relieved of this
responsibility by a protective order of the tribunal; and

(2) exercise reasonable care to prevent investigators,
| aw enforcenent personnel, enployees or other persons assisting
or associated with the prosecutor in a crimnal case from nmaking
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an extrajudicial statenent that the prosecutor would be
prohi bited from maki ng under SCR 20: 3. 6.

W sconsi n Conment

The Wsconsin Supreme Court Rule differs from the Model
Rule in several respects: (1) paragraph (b) adds the reference
to "in the context of an investigation or proceeding”; (2)
paragraphs (c) and (d) expand the rule by deleting a reference
to communications occurring only "after the commencenent of
litigation"; (3) paragraphs (d) and (f) exenpt nunicipal
prosecutors from certain requirenents of the rule. Care should
be used in consulting the ABA Comrent.

ABA Comment

[1] A prosecutor has the responsibility of a mnister of
justice and not sinply that of an advocate. This responsibility
carries with it specific obligations to see that the defendant
is accorded procedural justice and that guilt is decided upon
the basis of sufficient evidence. Precisely how far the
prosecutor is required to go in this direction is a mtter of
debate and varies in different jurisdictions. Many jurisdictions
have adopted the ABA Standards of Crimnal Justice Relating to
the Prosecution Function, which in turn are the product of
prol onged and careful deliberation by |awers experienced in
both crimnal prosecution and defense. Applicable Ilaw nay
require other nmeasures by the prosecutor and know ng disregard
of those obligations or a systematic abuse of prosecutorial
di scretion could constitute a violation of Rule 8. 4.

[2] In some jurisdictions, a defendant my waive a
prelimnary hearing and thereby |ose a valuable opportunity to
chal | enge probable cause. Accordingly, prosecutors should not
seek to obtain waivers of prelimnary hearings or other
inmportant pretrial rights from unrepresented accused persons.
Paragraph (c) does not apply, however, to an accused appearing
pro se with the approval of the tribunal. Nor does it forbid the
| awful questioning of an uncharged suspect who has know ngly
wai ved the rights to counsel and sil ence.

[3] The exception in paragraph (d) recognizes that a
prosecutor nay seek an appropriate protective order from the
tribunal if disclosure of information to the defense could
result in substantial harm to an individual or to the public
i nterest.

[4] Paragraph (e) is intended to limt the issuance of
| awyer subpoenas in grand jury and other crimnal proceedings to
those situations in which there is a genuine need to intrude
into the client-lawer relationship.
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[ 5] Paragraph (f) supplenents Rule 3.6, which prohibits
extrajudicial statenments that have a substantial |ikelihood of
prejudicing an adjudicatory proceeding. In the context of a
crimnal prosecution, a prosecutor's extrajudicial statenment can
create the additional problem of increasing public condemation
of the accused. Although the announcenent of an indictnment, for
exanple, wll necessarily have severe consequences for the
accused, a prosecutor can, and should, avoid comrents which have
no legitinmate |aw enforcenent purpose and have a substanti al
likelihood of increasing public opprobrium of the accused.
Nothing in this Comment is intended to restrict the statenents
which a prosecutor nmay make which conply with Rule 3.6(b) or
3.6(c).

[6] Like other |awers, prosecutors are subject to Rules
5.1 and 5.3, which relate to responsibilities regarding |awers
and nonl awers who work for or are associated with the |awer's
of fice. Paragraph (f) rem nds the prosecutor of the inportance
of these obligations in connection with the unique dangers of
i nproper extrajudicial statements in a crimnal case. In
addition, paragraph (f) requires a prosecutor to exercise
reasonable care to prevent persons assisting or associated with
the prosecutor from nmaking inproper extrajudicial statenents,
even when such persons are not under the direct supervision of
the prosecutor. Ordinarily, the reasonable care standard will be
satisfied if the prosecutor issues the appropriate cautions to
| aw- enf orcenent personnel and ot her rel evant individuals.

SCR 20:3.9 Advocate in nonadjudicative proceedi ngs

A lawer representing a client before a |legislative body of
adm nistrative agency in a nonadjudicative proceeding shal
di scl ose that the appearance is in a representative capacity and
shall conform to the provisions of SCR 20:3.3(a) through (c)
SCR 20: 3.4(a) through (c), and SCR 20: 3. 5.

ABA Comment

~[1] I'n representation before bodies such as |egislatures,
muni ci pal councils, and executive and adm nistrative agencies

acting in a rule-making or policy-mking capacity, |awers
present facts, fornulate issues and advance argunent in the
matters wunder consideration. The decision-nmaking body, like a

court, should be able to rely on the integrity of the
subm ssions nmade to it. A lawer appearing before such a body
must deal with it honestly and in conformty wth applicable
rules of procedure. See Rules 3.3(a) through (c), 3.4(a) through
(c) and 3.5.

[2] Lawers have no exclusive right to appear Dbefore
nonadj udi cative bodi es, as they do before a court. The
requirenents of this Rule therefore may subject lawers to
regul ations inapplicable to advocates who are not |[|awers.
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However, legislatures and adm nistrative agencies have a right
to expect |awers to deal with themas they deal with courts.

[3] This Rule only applies when a |awer represents a
client in connection with an official hearing or neeting of a
governmental agency or a legislative body to which the | awer or
the lawer's client is presenting evidence or argunent. It does
not apply to representation of a client in a negotiation or
other bilateral transaction with a governnental agency or in
connection with an application for a license or other privilege
or the client's conpliance with generally applicable reporting
requi renents, such as the filing of income-tax returns. Nor does
it apply to the representation of a client in connection with an
investigation or examnation of the client's affairs conducted
by governnent investigators or exam ners. Representation in such
matters is governed by Rules 4.1 through 4. 4.

SCR 20: 3. 10 Omntted
TRANSACTI ONS W TH PERSONS OTHER THAN CLI ENTS

SCR 20:4.1 Truthfulness in statenents to others

(a) I'n the course of representing a client a |awer shall
not know ngly:

(1) make a false statenent of a material fact or lawto a
3rd person; or

(2) fail to disclose a material fact to a 3rd person when
disclosure 1is necessary to avoid assisting a crimnal or
fraudulent act by a client, unless disclosure is prohibited by
SCR 20: 1. 6.

(b) Notwithstanding par. (a), SCR 20:5.3(c)(1), and SCR
20:8.4, a lawer may advise or supervise others with respect to
| awful investigative activities.

W sconsin Commi ttee Comrent

Paragraph (b) has no counterpart in the Mdel Rule. As a
general nmatter, a lawer may advise a client concerning whether
proposed conduct is lawful. See SCR 20:1.2(d). This is allowed
even in circunstances in which the conduct involves sonme form of
deception, for exanple the wuse of testers to investigate
unl awful discrimnation or the use of undercover detectives to
investigate theft in the workplace. Wen the |awer personally
participates in the deception, however, serious questions arise.
See SCR 20:8.4(c). Paragraph (b) recognizes that, where the |aw
expressly permts it, lawers may have limted involvenent in
certain investigative activities involving deception.

Lawful investigative activity may involve a |lawer as an
advisor or supervisor only when the lawer in good faith
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believes there is a reasonable possibility that unlaw ul
activity has taken place, is taking place or will take place in
the foreseeable future.

ABA Comment

M srepresentation

[1] A lawer is required to be truthful when dealing wth
others on a client's behalf, but generally has no affirmative
duty to inform an opposing party of relevant facts. A
m srepresentation can occur if the |awer incorporates or
affirnms a statenent of another person that the |awer knows is
false. Msrepresentations can also occur by partially true but
m sl eadi ng statenments or omssions that are the equivalent of
affirmative false statenments. For dishonest conduct that does
not anmount to a false statenment or for msrepresentations by a
| awer other than in the course of representing a client, see
Rul e 8. 4.

St at enent s of Fact

[2] This Rule refers to statenments of fact. Wether a
particul ar statenent should be regarded as one of fact can
depend on t he ci rcunst ances. Under general ly accept ed
conventions in negotiation, certain types of statenents
ordinarily are not taken as statenments of material fact.
Estimates of price or value placed on the subject of a
transaction and a party's intentions as to an acceptable
settlenment of a claimare ordinarily in this category, and so is
the existence of an undi scl osed principal except wher e
nondi scl osure of the principal would constitute fraud. Lawers
should be mndful of their obligations under applicable law to
avoid crimnal and tortious m srepresentation.

Crinme or Fraud by dient

[3] Under Rule 1.2(d), a lawer is prohibited from
counseling or assisting a client in conduct that the |awer
knows is crimnal or fraudulent. Paragraph (b) states a specific
application of the principle set forth in Rule 1.2(d) and
addresses the situation where a client's crine or fraud takes
the formof a lie or msrepresentation. Odinarily, a |lawer can
avoid assisting a client's crinme or fraud by withdrawing from
the representation. Sonetinmes it may be necessary for the | awyer
to give notice of the fact of wthdrawal and to disaffirm an
opi nion, docunent, affirmation or the like. In extrene cases,
substantive law may require a lawer to disclose information
relating to the representation to avoid being deenmed to have
assisted the client's crine or fraud. If the |awer can avoid
assisting a client's crime or fraud only by disclosing this
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i nformation, then under paragraph (b) the lawer is required to
do so, unless the disclosure is prohibited by Rule 1.6.

SCR 20:4.2 Communi cation wth person represented by
counsel

In representing a client, a lawer shall not comrunicate
about the subject of the representation with a person the |awer
knows to be represented by another lawer in the matter, unless
the | awyer has the consent of the other |awer or is authorized
to do so by law or a court order.

ABA Comment

[1] This Rule contributes to the proper functioning of the
| egal system by protecting a person who has chosen to be

represented by a [|awer in a mtter agai nst possi bl e
overreaching by other lawers who are participating in the
matter, interference by those lawers with the client-Iawer

relationship and the wuncounselled disclosure of information
relating to the representation.

[2] This Rule applies to conmunications with any person who
is represented by counsel concerning the matter to which the
communi cation rel ates.

[3] The Rule applies even though the represented person
initiates or consents to the comunication. A |awer nust
imedi ately termnate comunication with a person if, after
comenci ng commruni cation, the |lawer |earns that the person is
one wi th whom conmuni cation is not permtted by this Rule.

[4] This Rule does not prohibit communication wth a
represented person, or an enployee or agent of such a person,
concerning matters outside the representation. For exanple, the
exi stence of a controversy between a governnent agency and a
private party, or between two organi zations, does not prohibit a
| awyer for ei t her from communi cati ng W th nonl awyer
representatives of the other regarding a separate matter. Nor
does this Rule preclude comrunication with a represented person
who is seeking advice from a lawer who is not otherw se
representing a client in the matter. A lawer may not neke a
communi cation prohibited by this Rule through the acts of
another. See Rule 8.4(a). Parties to a matter nmay conmunicate
directly with each other, and a lawer is not prohibited from
advising a client concerning a communication that the client is
legally entitled to make. Also, a |awer having i ndependent
justification or |legal authorization for comunicating wth a
represented person is permtted to do so.

[ 5] Conmuni cati ons aut hori zed by | aw may i ncl ude
communi cations by a lawer on behalf of a client who is
exercising a constitutional or other legal right to comrunicate
with the governnent. Comrunications authorized by law may al so

123



No. 04-07

include investigative activities of | awers representing
governmental entities, directly or through investigative agents,
prior to the comencenent of crimnal or civil enforcenent

proceedi ngs. When conmunicating with the accused in a crimnal
matter, a governnment |awer nust conply with this Rule in
addition to honoring the constitutional rights of the accused.
The fact that a communication does not violate a state or
federal constitutional right is insufficient to establish that
t he communi cation is perm ssible under this Rule.

[6] A lawer who is uncertain whether a comunication with
a represented person is permssible nay seek a court order. A
| awyer may also seek a court order in exceptional circunstances
to authorize a comrunication that would otherw se be prohibited
by this Rule, for exanple, where conmunication with a person
represented by counsel is necessary to avoid reasonably certain
injury.

[7] In the case of a represented organization, this Rule
prohi bits comunications with a constituent of the organi zation
who  supervi ses, directs or regularly consults wth the
organi zation's | awer concerning the matter or has authority to
obligate the organization with respect to the nmatter or whose
act or omssion in connection with the natter nmay be inputed to
the organization for purposes of civil or crimmnal liability.
Consent of the organization's lawer is not required for
conmuni cation with a forner constituent. If a constituent of the
organi zation is represented in the matter by his or her own
counsel, the consent by that counsel to a conmunication will be
sufficient for purposes of this Rule. Conpare Rule 3.4(f). In
communicating with a current or former constituent of an
organi zation, a lawer nust not use nethods of obtaining
evidence that violate the legal rights of the organization. See
Rul e 4. 4.

[8] The prohibition on comrunications with a represented
person only applies in circunstances where the |awer knows that
the person is in fact represented in the matter to be discussed.
This neans that the |awer has actual know edge of the fact of
the representation; but such actual know edge may be inferred
fromthe circunstances. See Rule 1.0(f). Thus, the |awer cannot
evade the requirenent of obtaining the consent of counsel by
cl osing eyes to the obvious.

[9] In the event the person wth whom the |awer
communicates is not known to be represented by counsel in t
matter, the lawer's comruni cations are subject to Rule 4. 3.

SCR 20:4.3 Dealing with unrepresented person

In dealing on behalf of a client with a person who is not
represented by counsel, a |awer shall inform such person of the
lawer's role in the matter. Wien the | awer knows or reasonably
should know that the unrepresented person m sunderstands the
lawer's role in the matter, the lawer shall nmake reasonable
efforts to correct the m sunderstanding. The |awer shall not
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give legal advice to an unrepresented person, other than the
advice to secure counsel, if the lawer knows or reasonably
should know that the interests of such a person are or have a
reasonabl e possibility of being in conflict with the interests
of the client.

W sconsi n Comnment

A nuni ci pal prosecutor's obligations under this rule should
be read in conjunction with SCR 20:3.8(d) and (f).

W sconsin Commi ttee Comment

This Wsconsin Suprene Court Rule differs from the Model
Rule in requiring |lawers to inform unrepresented persons of the
lawer's role in the natter, whereas the Mdel Rule requires
only that the lawer not state or inply that the |awer is
disinterested. A simlar obligation to clarify the lawer's role
is expressed in SCR 20:1.13(f), SCR 20:2.4, SCR 20:3.8(b), and
SCR 20: 4. 1.

ABA Comment

[1] An unr epr esent ed per son, particularly one not
experienced in dealing with legal matters, mght assune that a
lawer is disinterested in loyalties or is a disinterested
authority on the law even when the |awer represents a client.
In order to avoid a msunderstanding, a lawer wll typically
need to identify the lawer's client and, where necessary,
explain that the client has interests opposed to those of the
unr epresented person. For m sunderstandings that sonetinmes arise
when a lawer for an organization deals with an unrepresented
constituent, see Rule 1.13(f).

[2] The Rule distinguishes between situations involving
unr epresented persons whose interests nmay be adverse to those of
the lawer's client and those in which the person's interests
are not in conflict with the client's. In the forner situation
t he possibility t hat t he | awyer wil | conprom se t he
unrepresented person's interests is so great that the Rule
prohibits the giving of any advice, apart from the advice to
obtain counsel. Wiether a lawer is giving inpermssible advice
may depend on the experience and sophistication of the
unrepresented person, as well as the setting in which the
behavior and coments occur. This Rule does not prohibit a
| awyer from negotiating the terms of a transaction or settling a
di spute with an unrepresented person. So long as the |awer has
expl ained that the |lawer represents an adverse party and is not
representing the person, the lawer nmay informthe person of the
terms on which the lawer's client will enter into an agreenent
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or settle a matter, prepare docunents that require the person's
signature and explain the lawer's own view of the neaning of
the docunent or the lawer's view of the wunderlying |Iegal
obl i gati ons.

SCR 20:4.4 Respect for rights of 3rd persons

(a) In representing a client, a |awer shall not use neans
that have no substantial purpose other than to enbarrass, del ay,
or burden a 3rd person, or use nethods of obtaining evidence
that violate the legal rights of such a person

(b) A lawer who receives a docunent relating to the
representation of the lawer's client and knows or reasonably
should know that the docunent was inadvertently sent shal
pronptly notify the sender.

ABA Comment

[1] Responsibility to a <client requires a lawer to
subordinate the interests of others to those of the client, but
that responsibility does not inply that a |lawer may disregard
the rights of third persons. It is inpractical to catal ogue al
such rights, but they include legal restrictions on nethods of
obtai ning evidence fromthird persons and unwarranted intrusions
into privileged relationships, such as the «client-Ilawer
rel ati onship.

[ 2] Paragraph (b) recognizes that |awers sonetinmes receive
docunents that were mstakenly sent or produced by opposing
parties or their lawers. If a |awer knows or reasonably should
know that such a docunent was sent inadvertently, then this Rule
requires the lawer to pronptly notify the sender in order to
permt that person to take protective neasures. Wether the
lawer is required to take additional steps, such as returning
the original docunent, is a matter of |aw beyond the scope of
these Rules, as is the question of whether the privileged status
of a docunent has been waived. Simlarly, this Rule does not
address the legal duties of a lawer who receives a docunent
that the |awer knows or reasonably should know nmay have been
wrongfully obtained by the sending person. For purposes of this
Rul e, "document” includes e-mail or other electronic nodes of
transm ssion subject to being read or put into readable form

[3] Sone |awyers nay choose to return a docunent unread,
for exanple, when the I|awer Ilearns before receiving the
docunent that it was inadvertently sent to the wong address.
Where a lawer is not required by applicable law to do so, the
decision to voluntarily return such a docunent is a nmatter of
prof essional judgnent ordinarily reserved to the |awer. See
Rules 1.2 and 1. 4.

SCR 20:4.5 Cuardians ad litem
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A lawyer appointed to act as a guardian ad litem or as an
attorney for the best interests of an individual represents, and
shall act in, the individual's best interests, even if doing so
is contrary to the individual's w shes. A |lawer so appointed
shall comply with the Rules of Professional Conduct that are
consistent with the lawer's role in representing the best
interests of the individual rather than the individual
personal |l y.

W sconsi n Comment

The Mdel Rules do not contain a counterpart provision.
This rule reflects established case law that a guardian ad litem
in Wsconsin is a |lawer who represents the best interests of an
i ndi vidual, not the individual personally. See Paige K B. .
Mol epske, 219 Ws. 2d 418, 580 N.W2d 289 (1998); In re Steveon
R A, 196 Ws. 2d 171, 537 N.W2d 142 (Ct. App. 1995). Suprene
Court Rules, Chapters 35-36, govern eligibility for appointnent
as guardian ad litemin certain situations.

This rule expressly recognizes that a | awer who represents
the best interests of the individual does not have a client in
the traditional sense but nust conply wth the Rules of
Prof essi onal Conduct to the extent the rules apply.

LAW FI RM5 AND ASSOCI ATI ONS

SCR 20:5.1 Responsi bilities of partners, managers, and
supervisory | awers

(a) A partner in a law firm and a |lawer who individually
or together with other |awers possesses conparable nanageri al
authority in a law firm shall make reasonable efforts to ensure
that the firmhas in effect neasures giving reasonabl e assurance
that all lawers in the firm conform to the Rules of
Pr of essi onal Conduct.

(b) A lawer having direct supervisory authority over
anot her | awer shall nake reasonable efforts to ensure that the
ot her lawer conforns to the Rules of Professional Conduct.

(c) A lawer shall be responsible for another |awer's
viol ation of the Rules of Professional Conduct if:

(1) the lawer orders or, with know edge of the specific
conduct, ratifies the conduct involved; or

(2) the lawer is a partner or has conparabl e manageri al
authority in the law firm in which the other |awer practices,
or has direct supervisory authority over the other |awer, and
knows of the conduct at a tine when its consequences can be
avoided or mtigated but fails to take reasonable renedial
action.
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ABA Comment

[1] Paragraph (a) applies to |lawers who have manageri al
authority over the professional work of a firm See Rule 1.0(c).
This includes nenbers of a partnership, the shareholders in a
law firm organi zed as a professional corporation, and nenbers of
ot her associations authorized to practice |aw, |awers having
conparabl e managerial authority in a |egal services organization
or a |law departnent of an enterprise or governnment agency; and
| awyers who have internediate managerial responsibilities in a
firm Paragraph (b) applies to |lawers who have supervisory
authority over the work of other lawers in a firm

[ 2] Paragraph (a) requires | awyers W th manageri al
authority within a firmto nmake reasonable efforts to establish
internal policies and procedures designed to provide reasonable
assurance that all lawers in the firmwll conformto the Rules
of Professional Conduct. Such policies and procedures include
those designed to detect and resolve conflicts of interest,
identify dates by which actions mnust be taken in pending
matters, account for client funds and property and ensure that
i nexperienced | awers are properly supervised.

[3] O her neasures that nay be required to fulfill the
responsibility prescribed in paragraph (a) can depend on the
firms structure and the nature of its practice. In a small firm
of experienced | awers, informal supervision and periodic review
of conpliance with the required systens ordinarily wll suffice.
In a large firm or in practice situations in which difficult
ethical problens frequently arise, nore elaborate neasures may
be necessary. Sone firnms, for exanple, have a procedure whereby
junior lawers can nmake confidential referral of ethical
problenms directly to a designated senior partner or special
commttee. See Rule 5.2. Firms, whether large or small, may al so
rely on continuing l|egal education in professional ethics. In
any event, the ethical atnosphere of a firm can influence the

conduct of all its nenbers and the partners may not assune that
all lawyers associated with the firmwll inevitably conformto
t he Rul es.

[ 4] Paragraph (c) expresses a general principle of personal
responsibility for acts of another. See also Rule 8.4(a).

[ 5] Paragraph (c)(2) defines the duty of a partner or other
| awyer having conparabl e managerial authority in a law firm as
well as a lawer who has direct supervisory authority over
performance of specific legal work by another |awer. Wether a
| awyer has supervisory authority in particular circunstances is
a question of fact. Partners and lawers wth conparable
authority have at least indirect responsibility for all work
being done by the firm while a partner or manager in charge of
a particul ar mat t er ordinarily al so has supervi sory
responsibility for the work of other firmlawers engaged in the
matter. Appropriate renedial action by a partner or managing
| awer would depend on the imediacy of that [|awer's
i nvol venent and the seriousness of the msconduct. A supervisor
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is required to intervene to prevent avoidable consequences of
m sconduct if the supervisor knows that the m sconduct occurred.
Thus, if a supervising lawer knows that a subordinate
m srepresented a nmatter to an opposing party in negotiation, the
supervisor as well as the subordinate has a duty to correct the
resul ti ng m sapprehensi on.

[ 6] Professional msconduct by a |awer under supervision
could reveal a violation of paragraph (b) on the part of the
supervi sory |lawer even though it does not entail a violation of
paragraph (c) because there was no direction, ratification or
know edge of the violation.

[7] Apart fromthis Rule and Rule 8.4(a), a |awer does not
have disciplinary Iliability for the conduct of a partner,
associ ate or subordinate. Whether a lawer nmay be liable civilly
or crimnally for another |lawer's conduct is a question of |aw
beyond t he scope of these Rules.

[8] The duties inposed by this Rule on nanaging and
supervising lawers do not alter the personal duty of each
lawer in a firmto abide by the Rules of Professional Conduct.
See Rule 5.2(a).

SCR 20:5.2 Responsibilities of a subordinate |awer

(a) A lawer is bound by the Rules of Professional Conduct
notwi thstanding that the |lawer acted at the direction of
anot her person.

(b) A subordinate |awer does not violate the Rules of
Prof essional Conduct if that |awer acts in accordance with a
supervisory lawer's reasonable resolution of an arguable
guestion of professional duty.

ABA Comment

[1] Although a lawer is not relieved of responsibility for
a violation by the fact that the lawer acted at the direction
of a supervisor, that fact may be relevant in determning
whet her a |awer had the know edge required to render conduct a
violation of the Rules. For exanple, if a subordinate filed a
frivolous pleading at the direction of a supervisor, the
subordinate would not be guilty of a professional violation
unless the subordinate knew of the docunent's frivolous
character.

[2] When |awyers in a supervisor-subordinate relationship
encounter a matter involving professional judgnment as to ethical
duty, the supervisor may assunme responsibility for making the
judgnment. Qtherwise a consistent course of action or position
could not be taken. If the question can reasonably be answered
only one way, the duty of both lawers is clear and they are
equally responsible for fulfilling it. However, if the question
i's reasonably arguabl e, sonmeone has to decide upon the course of
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action. That authority ordinarily reposes in the supervisor, and
a subordinate may be guided accordingly. For exanple, if a
guestion arises whether the interests of two clients conflict
under Rule 1.7, the supervisor's reasonable resolution of the
guestion should protect the subordinate professionally if the
resolution is subsequently chall enged.

SCR 20:5.3 Responsibilities regardi ng nonl awer assistants

Wth respect to a nonlawer enployed or retained by or
associated with a | awer:

(a) a partner, and a lawer who individually or together
with other |awers possesses conparable nanagerial authority in
a law firm shall make reasonable efforts to ensure that the firm
has in effect neasures giving reasonable assurance that the
person's conduct is conpatible with the professional obligations
of the | awer;

(b) a lawer having direct supervisory authority over the
nonl awyer shall make reasonable efforts to ensure that the
person's conduct is conpatible with the professional obligations
of the | awer; and

(c) a lawer shall be responsible for conduct of such a
person that would be a violation of the Rules of Professional
Conduct if engaged in by a | awer if:

(1) the lawyer orders or, wth the know edge of the
specific conduct, ratifies the conduct involved; or

(2) the lawer is a partner or has conparabl e nanageri al
authority in the law firm in which the person is enployed, or
has direct supervisory authority over the person, and knows of
the conduct at a tinme when its consequences can be avoided or
mtigated but fails to take reasonabl e renedi al action.

ABA Comment

[1] Lawyers generally enploy assistants in their practice,
including secretaries, investigators, |aw student interns, and
par apr of essi onal s. Such  assistants, whet her enpl oyees  or
i ndependent contractors, act for the lawer in rendition of the
| awyer's professional services. A lawer nust give such
assistants appropriate instruction and supervision concerning
the ethical aspects of their enploynent, particularly regarding
the obligation not to disclose information relating to
representation of the client, and should be responsible for
their work product. The mneasures enployed in supervising
nonl awyers shoul d take account of the fact that they do not have
| egal training and are not subject to professional discipline.

[ 2] Paragraph (a) requires | awyers W th manageri al
authority within a law firm to make reasonable efforts to
establish internal policies and procedures designed to provide
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reasonabl e assurance that nonlawers in the firmwll act in a
way conpatible with the Rules of Professional Conduct. See
Comment [1] to Rule 5.1. Paragraph (b) applies to |awers who
have supervisory authority over the work of a nonlawer.
Paragraph (c) specifies the circunmstances in which a |awer is
responsi bl e for conduct of a nonlawer that would be a violation
of the Rules of Professional Conduct if engaged in by a | awyer.

SCR 20:5.4 Professional independence of a | awer

(a) A lawer or law firm shall not share legal fees with a
nonl awyer, except that:

(1) an agreenment by a lawer wth the lawer's firm
partner, or associate nmay provide for the paynent of noney, over
a reasonable period of tinme after the lawer's death, to the
| awyer's estate or to one or nore specified persons;

(2) a lawer who purchases the practice of a deceased
di sabl ed, or disappeared |awer may, pursuant to the provisions
of SCR 20:1.17, pay to the estate or other representative of
that | awyer the agreed-upon purchase price;

(3) a lawer or law firm may include nonlawer enployees
in a conpensation or retirement plan, even though the plan is
based in whole or in part on a profit-sharing arrangenent; and

(4) a lawer may share court-awarded legal fees with a
nonprofit organization that enployed, retained or recomrended
enpl oynment of the lawer in the matter.

(b) A lawer shall not form a partnership with a nonlawer
if any of the activities of the partnership consist of the
practice of |aw

(c) A lawer shall not permt a person who reconmends,
enpl oys, or pays the lawer to render |egal services for another
to direct or regulate the |lawer's professional judgnment in
renderi ng such | egal services.

(d) A lawyer shall not practice with or in the form of a
prof essional corporation or association authorized to practice
law for a profit, if:

(1) a nonlawer owns any interest therein, except that a
fiduciary representative of the estate of a lawer may hold the
stock or interest of the lawer for a reasonable tinme during
adm ni stration;

(2) a nonlawer is a corporate director or officer
thereof or occupies the position of simlar responsibility in
any form of association other than a corporation; or

(3) a nonlawer has the right to direct or control the
prof essi onal judgnment of a | awyer.

ABA Comment
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[1] The provisions of this Rule express traditional
limtations on sharing fees. These limtations are to protect
the Ilawer's professional i ndependence of judgnment. \ere
sonmeone other than the client pays the lawer's fee or salary,
or recommends enploynent of the |awer, that arrangenent does
not nmodify the lawer's obligation to the client. As stated in
paragraph (c), such arrangenents should not interfere with the
| awyer's professional judgnent.

[2] This Rule also expresses traditional limtations on
permtting a third party to direct or regulate the |awer's
prof essional judgnent in rendering |egal services to another.
See also Rule 1.8(f) (lawer nay accept conpensation from a
third party as long as there is no interference with the
| awyer's independent professional judgnment and the client gives
i nformed consent).

SCR 20: 5.5 Unauthorized practice of |aw
A | awyer shall not:

(a) practice law in a jurisdiction where doing so violates
the regulation of the legal profession in that jurisdiction; or

(b) assist a person who is not a nenber of the bar in the
performance of activity that <constitutes the unauthorized
practice of |aw

W sconsin Commi ttee Comrent

This Wsconsin Suprene Court Rule does not include the
extensive provisions concerning multijurisdictional practice
that are contained in the Mdel Rule. For this reason, the ABA
Comment is not included. The follow ng paragraph was included in
the old ABA comment:

The definition of the practice of law is
established by |aw and varies fromone jurisdiction to
anot her . VWhat ever the definition, l[imting the
practice of law to nenbers of the bar protects the
public against rendition of | egal services by
unqual i fied persons. Paragraph (b) does not prohibit a
| awyer from enpl oyi ng t he services of

par aprof essionals and del egating functions to them so
long as the |awyer supervises the delegated work and
retains responsibility for their work. See Rule 5.3
Li kew se, it does not prohibit [awers from providing
professional advice and instruction to nonlawers
whose enploynent requires knowl edge of Ilaw, for
exanple, clains adjusters, enployees of financial or
commercial institutions, social workers, accountants
and persons enployed 1in governnent agencies. I n
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addition, a lawer may counsel nonlawers who wish to
proceed pro se.

SCR 20:5.6 Restrictions on right to practice
A | awyer shall not participate in offering or making:

(a) a partnership, shareholders, operating, enploynent, or
other simlar type of agreenent that restricts the right of a
| awyer to practice after term nation of the rel ationship, except
an agreenent concerning benefits upon retirement; or

(b) an agreenent in which a restriction on the |awer's
right to practice is part of the settlement of a client
controver sy.

ABA Comment

[1] An agreenent restricting the right of lawers to
practice after leaving a firmnot only limts their professiona

autonony but also limts the freedom of clients to choose a
| awyer. Paragraph (a) prohibits such agreenents except for
restrictions incident to provisions concerning retirenent

benefits for service with the firm

[ 2] Paragraph (b) prohibits a |awer from agreeing not to
represent other persons in connection with settling a claim on
behal f of a client.

[3] This Rule does not apply to prohibit restrictions that
may be included in the ternms of the sale of a law practice
pursuant to Rule 1.17.

SCR 20:5.7 Limted liability legal practice

(a)(1) A lawer may be a nenber of a law firm that is
organized as a limted liability organization solely to render
prof essional legal services under the laws of this state,
including chs. 178 and 183 and subch. X X of ch. 180. The
| awyer may practice in or as a limted liability organization if
the lawer is otherwise licensed to practice law in this state
and the organi zation is registered under sub. (b).

(2) Nothing in this rule or the laws under which the
lawer or law firm is organized shall relieve a l|lawer from
personal liability for any acts, errors or omssions of the
| awyer arising out of the performance of professional services.

(b) A lawer or law firm that is organized as a |limted
liability organization shall file an annual registration wth
the state bar of Wsconsin in a formand with a filing fee that

shall be determned by the state bar. The annual registration
shall be signed by a |lawer who is licensed to practice law in
this state and who holds an ownership interest in the
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organi zation seeking to register under this rule. The annual
regi stration shall include all of the follow ng:

(1) The nanme and address of the organization.

(2) The nanes, resi dence addr esses, states or
jurisdictions where |licensed to practice law, and attorney

registration nunbers of the lawers in the organization and
their ownership interest in the organization.

(3) A representation that at the time of the filing each
| awyer in the organization is in good standing in this state or,
if licensed to practice law elsewhere, in the states or
jurisdictions in which he or she is |icensed.

(4) A certificate of insurance issued by an insurance
carrier certifying that it has issued to the organization a
professional liability policy to the organization as provided in
sub. (bm.

(5) Such other information as may be required from tine
to time by the state bar of W sconsin.

(bm The professional liability policy under sub. (b)(4)

shall identify the nanme of the professional liability carrier,
the policy nunber, the expiration date and the limts and
deductible. Such professional liability insurance shall provide

not less than the following limts of liability:

(1) For a firm conposed of 1 to 3 lawers, $100,000 of
conbined indemity and defense cost coverage per claim wth a
$300, 000 aggregate conbined indemity and defense cost coverage
anount per policy period.

(2) For a firm conposed of 4 to 6 l|lawers, $250,000 of
conbined indemity and defense cost coverage per claim wth
$750, 000 aggregate conbined indemity and defense cost coverage
anount per policy period.

(3) For a firm conposed of 7 to 14 |awers, $500,000 of
conbined indemity and defense cost coverage per claim wth
$1, 000,000 aggregate conbined indemity and defense cost
coverage anount per policy period.

(4) For a firm conposed of 15 to 30 |awers, $1, 000, 000
of conbined indemity and defense cost coverage per claim wth
$2, 000,000 aggregate conmbined indemity and defense cost
coverage anount per policy period.

(5) For a firm conposed of 31 to 50 |awers, $4, 000,000
of conbined indemity and defense cost coverage per claim wth
$4, 000,000 aggregate conmbined indemity and defense cost
coverage anount per policy period.

(6) For a firm conposed of 51 or nore |awers,
$10, 000, 000 of conbined indemity and defense cost coverage per
claim wth $10, 000, 000 aggregate conbined indemity and defense
cost coverage anmount per policy period.

(c) Nothing in this rule or the laws under which a |awer
or law firmis organized shall dimnish a lawer's or law firnis
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obligations or responsibilities under any provisions of this
chapter.

(d) A law firm that is organized as a limted liability
organi zation under the laws of any other state or jurisdiction
or of the United States solely for the purpose of rendering
prof essional |egal services that is authorized to do business in
Wsconsin and that has a |least one lawer licensed to practice
law in Wsconsin may register under this rule by conplying with
t he provisions of sub. (b).

(e) A lawer or law firm that is organized as a |limted
liability organization shall do all of the follow ng:

(1) Include a witten designation of the Ilimted
l[iability structure as part of its nane.

(2) Provide to clients and potential clients in witing a
pl ain-English summary of the features of the limted liability
| aw under which it is organized and the applicable provisions of
this chapter.

W sconsin Commi ttee Comrent

This Wsconsin Suprene Court Rule has no counterpart in the
Model Rules. Mddel Rule 5.7, concerning lawrelated services, is
not part of these rules.

PUBLI C SERVI CE

SCR 20: 6.1 Voluntary pro bono publico service

Every |awer has a professional responsibility to provide
| egal services to those unable to pay. A |awer should aspire to
render at |east 50 hours of pro bono publico |egal services per
year. In fulfilling this responsibility the | awer shoul d:

(a) provide a substantial majority of the 50 hours of | egal
services without fee or expectation of fee to:

(1) persons of limted neans or

(2) charitable, religious, civic, comunity, governnent al
and educational organizations in matters that are designed
primarily to address the needs of persons of |limted neans; and

(b) provide any additional services through:

(1) delivery of legal services at no fee or substantially
reduced fee to individuals, groups or organizations seeking to
secure or protect civil rights, «civil |liberties or public
rights, or charitable, religious, civic, conmunity, governnental
and educational organizations in matters in furtherance of their
organi zati onal purposes, where the paynent of standard | ega
fees would significantly deplete the organization's economc
resources or woul d be otherw se inappropriate;
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(2) delivery of legal services at a substantially reduced
fee to persons of limted neans; or

(3) participation in activities for inproving the |aw,
the I egal systemor the |egal profession.

In addition, a |awer should voluntarily contribute financial
support to organizations that provide |egal services to persons
of limted neans.

ABA Comment

[1] Every lawyer, regardless of professional prom nence or
professional work |oad, has a responsibility to provide |Iegal
services to those unable to pay, and personal involvenent in the
probl enms of the disadvantaged can be one of the nobst rewarding
experiences in the |life of a Ilawer. The Anerican Bar
Association urges all lawers to provide a mninmm of 50 hours
of pro bono services annually. States, however, nay decide to
choose a higher or I|ower nunber of hours of annual service
(which my be expressed as a percentage of a Ilawer's
pr of essi onal tinme) depending upon | ocal needs and |oca
conditions. It is recognized that in sonme years a |awer nmay
render greater or fewer hours than the annual standard
specified, but during the course of his or her |egal career,
each |awer should render on average per year, the nunber of
hours set forth in this Rule. Services can be perforned in civil
matters or in crimnal or quasi—erimnal matters for which there
is no government obligation to provide funds for |egal
representation, such as post—onviction death penalty appeal
cases.

[ 2] Paragraphs (a)(1l) and (2) recognize the critical need
for legal services that exists anong persons of |imted neans by
providing that a substantial mjority of the Ilegal services
rendered annually to the disadvantaged be furnished w thout fee
or expectation of fee. Legal services under these paragraphs
consist of a full range of activities, including individual and
cl ass representation, the provision of |egal advice, |egislative
| obbyi ng, adm nistrative rule making and the provision of free
training or nentoring to those who represent persons of limted
means. The variety of these activities should facilitate
participation by governnent |awers, even when restrictions
exi st on their engaging in the outside practice of |aw

[3] Persons eligible for |egal services under paragraphs
(a)(1) and (2) are those who qualify for participation in
prograns funded by the Legal Services Corporation and those
whose inconmes and financial resources are slightly above the
guidelines utilized by such prograns but nevertheless, cannot
afford counsel. Legal services can be rendered to individuals or
to organizations such as honeless shelters, battered wonen's
centers and food pantries that serve those of limted neans. The
term "governnental organizations" includes, but is not limted
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to, public protection prograns and sections of governnental or
publ i c sector agencies.

[ 4] Because service nmust be provided wthout fee or
expectation of fee, the intent of the lawer to render free
|l egal services is essential for the work performed to fall
within the meaning of paragraphs (a)(1l) and (2). Accordingly,
services rendered cannot be considered pro bono if an
anticipated fee is wuncollected, but the award of statutory
attorneys' fees in a case originally accepted as pro bono would
not disqualify such services from inclusion under this section
Lawyers who do receive fees in such cases are encouraged to
contribute an appropriate portion of such fees to organizations
or projects that benefit persons of |imted neans.

[5] While it is possible for a lawer to fulfill the annua
responsibility to perform pro bono services exclusively through
activities described in paragraphs (a)(1) and (2), to the extent
that any hours of service remained unfulfilled, the remaining
commtment can be nmet in a variety of ways as set forth in
par agr aph (b). Constitutional, statutory or regul atory
restrictions may prohibit or inpede governnent and public sector
| awers and judges from performing the pro bono services
outlined in paragraphs (a)(1) and (2). Accordingly, where those
restrictions apply, government and public sector |awers and
judges may fulfill their pro bono responsibility by perform ng
services outlined in paragraph (b).

[ 6] Paragraph (b)(1l) includes the provision of certain
types of legal services to those whose inconmes and financial
resources place them above limted neans. It also permts the
pro bono lawer to accept a substantially reduced fee for
services. Exanples of the types of issues that may be addressed
under this paragraph include First Anmendment clainms, Title VII
clainms and environnental protection clains. Additionally, a wde
range of organizations may be represented, including social
service, medical research, cultural and religious groups.

[ 7] Paragraph (b)(2) covers instances in which |awers
agree to and receive a nodest fee for furnishing |egal services
to persons of limted neans. Participation in judicare prograns
and acceptance of court appointnments in which the fee is
substantially below a lawer's usual rate are encouraged under
this section.

[ 8] Paragraph (b)(3) recognizes the value of |awers
engaging in activities that inprove the law, the | egal system or
the legal profession. Serving on bar association commttees,
serving on boards of pro bono or |egal services prograns, taking
part in Law Day activities, acting as a continuing |egal
education instructor, a nediator or an arbitrator and engagi ng
in legislative |obbying to inprove the law, the |egal system or
the profession are a few exanples of the many activities that
fall within this paragraph.

[9] Because the provision of pro bono services is a
pr of essi onal responsibility, it is the individual ethica
comm tment of each | awyer. Neverthel ess, there nmay be tines when
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it is not feasible for a |lawer to engage in pro bono services.
At such tinmes a |awer may discharge the pro bono responsibility
by providing financial support to organizations providing free

|l egal services to persons of Ilimted neans. Such financial
support should be reasonably equivalent to the value of the
hours of service that would have otherw se been provided. In

addition, at times it nmay be nore feasible to satisfy the pro
bono responsibility collectively, as by a firms aggregate pro
bono activities.

[ 10] Because the efforts of individual |awers are not
enough to neet the need for free legal services that exists
anong persons of limted neans, the governnment and the

prof ession have instituted additional prograns to provide those
services. Every |awer should financially support such prograns,
in addition to either providing direct pro bono services or
making financial contributions when pro bono service is not
feasi bl e.

[11] Law firnms should act reasonably to enable and
encourage all lawers in the firmto provide the pro bono |ega
services called for by this Rule.

[12] The responsibility set forth in this Rule is not
i ntended to be enforced through disciplinary process.

SCR 20: 6.2 Accepting appointnents

A lawer shall not seek to avoid appointnment by a tribuna
to represent a person except for good cause, such as:

(a) representing the «client is likely to result in
viol ation of the Rules of Professional Conduct or other |aw,
(b) representing the client is likely to result in an

unr easonabl e financial burden on the | awer; or

(c) the client or the cause is so repugnant to the |awer
as to be likely to inpair the client—+awer relationship or the
| awer's ability to represent the client.

ABA Comment

[1] A lawer ordinarily is not obliged to accept a client
whose character or cause the |awer regards as repugnant. The
| awyer's freedom to select clients is, however, qualified. Al
| awyers have a responsibility to assist in providing pro bono
publico service. See Rule 6.1. An individual Iawer fulfills
this responsibility by accepting a fair share of unpopular
matters or indigent or unpopular clients. A |lawer my also be
subject to appointnent by a court to serve unpopular clients or
persons unable to afford | egal services.

Appoi nt ed Counsel
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[2] For good cause a lawer my seek to decline an
appointnment to represent a person who cannot afford to retain
counsel or whose cause is unpopular. Good cause exists if the
| awyer could not handle the matter conpetently, see Rule 1.1, or
if undertaking the representation would result in an inproper
conflict of interest, for exanple, when the client or the cause
is so repugnant to the lawer as to be likely to inpair the
client-lawer relationship or the lawer's ability to represent
the client. A lawer may al so seek to decline an appointnent if
acceptance woul d be unreasonably burdensone, for exanple, when
it would inpose a financial sacrifice so great as to be unjust.

[3] An appointed |awer has the sane obligations to the
client as retained counsel, including the obligations of |oyalty
and confidentiality, and is subject to the same |imtations on
the <client-lawer relationship, such as the obligation to
refrain fromassisting the client in violation of the Rules.

SCR 20: 6.3 Menbership in |legal services organization

A lawer may serve as a director, officer or nenber of a
| egal services organization, apart from the law firm in which
the lawer practices, notwithstanding that the organization
serves persons having interests adverse to a client of the
| awyer. The | awer shall not knowi ngly participate in a decision
or action of the organization:

(a) if participating in the decision would be inconpatible
with the lawer's obligations to a client under SCR 20:1.7; or

(b) where the decision could have a material adverse effect
on the representation of a client of the organization whose
interests are adverse to a client of the |awer.

ABA Comment

[1] Lawyers should be encouraged to support and participate
in |legal service organizations. A lawer who is an officer or a
menber of such an organization does not thereby have a client-
| awer relationship with persons served by the organization.
However, there is potential conflict between the interests of
such persons and the interests of the lawer's clients. If the
possibility of such conflict disqualified a |awer from serving
on the board of a legal services organization, the profession's
i nvol venent in such organi zati ons woul d be severely curtail ed.

[2] It may be necessary in appropriate cases to reassure a
client of the organization that the representation wll not be
affected by conflicting loyalties of a nenber of the board.
Established, witten policies in this respect can enhance the
credibility of such assurances.
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SCR 20:6.4 Law reform activities affecting client
interests

A lawer may serve as a director, officer or nenber of an
organi zation involved in reformof the law or its admnistration
notwi thstanding that the reform nmay affect the interests of a
client of the |lawer. Wen the |awer knows that the interests
of a client may be materially benefited by a decision in which
the lawer participates, the |Iawer shall disclose that fact but
need not identify the client.

ABA Comment

[1] Lawers involved in organizations seeking law reform
generally do not have a client—tawer relationship with the
organi zation. Oherwse, it mght follow that a |lawer could not
be involved in a bar association |law reform program that m ght
indirectly affect a client. See also Rule 1.2(b). For exanple, a
| awyer specializing in antitrust litigation m ght be regarded as
disqualified from participating in drafting revisions of rules
governing that subject. In determning the nature and scope of
participation in such activities, a |awer should be m ndful of
obligations to clients under other Rules, particularly Rule 1.7.
A lawer is professionally obligated to protect the integrity of
the program by neking an appropriate disclosure within the
organi zation when the |awer knows a private client mght be
materi ally benefited.

SCR 20:6.5 Nonprofit and court-annexed l|imted |egal
servi ces prograns

(a) A lawer who, under the auspices of a program sponsored
by a nonprofit organization, a bar association, an accredited

|aw school, or a court, provides short-term |limted |egal
services to a client wthout expectation by either the |awer or
t he client t hat t he | awyer wi | | provi de cont i nui ng

representation in the matter:

(1) is subject to SCR 20:1.7 and SCR 20:1.9(a) only if
the [awer knows that the representation of the client involves
a conflict of interest; and

(2) is subject to SCR 20:1.10 only if the |awer knows
that another |awer associated with the lawer in a law firmis
disqualified by SCR 20:1.7 or SCR 20:1.9(a) with respect to the
matter.

(b) Except as provided in par. (a)(2), SCR 20:1.10 is
i napplicable to a representation governed by this rule.

W sconsin Commi ttee Comment
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Unlike the Model Rule, paragraph (a) expressly provides
coverage for progranms sponsored by bar associations and
accredited | aw school s.

ABA Comment

[ 1] Legal services organizations, courts and various
nonprofit organizations have established prograns through which
| awyers provide short-termlimted |egal services—such as advice

or the conpletion of legal fornms—that wll assist persons to
address their legal problens w thout further representation by a
lawer. In these prograns, such as |I|egal-advice hotlines,

advice-only clinics or pro se counseling prograns, a client-
| awyer relationship is established, but there is no expectation
that the lawer's representation of the client wll continue
beyond the Ilimted consultation. Such prograns are normally
operated under circunstances in which it is not feasible for a
| awer to systematically screen for conflicts of interest as is
generally required before wundertaking a representation. See,
e.g., Rules 1.7, 1.9 and 1.10.

[2] A lawer who provides short-termlimted |egal services
pursuant to this Rule nust secure the client's infornmed consent
to the limted scope of the representation. See Rule 1.2(c). If
a short-term limted representation would not be reasonable
under the circunstances, the lawer may offer advice to the
client but nust also advise the client of the need for further
assistance of counsel. Except as provided in this Rule, the
Rul es of Professional Conduct, including Rules 1.6 and 1.9(c),
are applicable to the imted representation.

[3] Because a lawer who is representing a client in the
ci rcunst ances addressed by this Rule ordinarily is not able to
check systematically for conflicts of interest, paragraph (a)
requires conpliance with Rules 1.7 or 1.9(a) only if the |awer
knows that the representation presents a conflict of interest
for the lawer, and with Rule 1.10 only if the |lawer knows that
another lawer in the lawer's firmis disqualified by Rules 1.7
or 1.9(a) in the matter.

[ 4] Because t he limted nat ure of t he servi ces
significantly reduces the risk of conflicts of interest wth
other matters being handled by the lawer's firm paragraph (Db)
provides that Rule 1.10 is inapplicable to a representation
governed by this Rule except as provided by paragraph (a)(2)
Paragraph (a)(2) requires the participating lawer to conply
with Rule 1.10 when the |awer knows that the lawer's firmis
disqualified by Rules 1.7 or 1.9(a). By virtue of paragraph (b),
however, a lawer's participation in a short-termlimted |ega
services program wll not preclude the lawer's firm from
undertaking or continuing the representation of a client wth
interests adverse to a client being represented under the
program s auspices. Nor will the personal disqualification of a
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| awyer participating in the program be inputed to other |awers
participating in the program

[5] If, after comenci ng a short-term l[imted
representation in accordance with this Rule, a |awer undertakes
to represent the client in the matter on an ongoi ng basis, Rules
1.7, 1.9(a) and 1.10 becone applicable.

| NFORVATI ON ABOUT LEGAL SERVI CES

SCR 20:7.1 Conmmuni cations concerning a | awer's services

A lawer shall not nmake a false or m sl eading comunication
about the lawer or the lawer's services. A comunication is
false or msleading if it:

(a) contains a nmaterial msrepresentation of fact or |aw,
or omts a fact necessary to neke the statenent considered as a
whol e not materially m sl eading;

(b) is likely to create an unjustified expectation about
results the |awer can achieve, or states or inplies that the
| awer can achieve results by nmeans that violate the Rules of
Pr of essi onal Conduct or other |aw, or

(c) conpares the lawer's services wth other |awers
services, unless the conparison can be factually substantiated,
or

(d) contains any paid testi noni al about , or paid
endorsenment of, the lawer wthout identifying the fact that
paynment has been made or, if the testinonial or endorsenent is
not made by an actual client, without identifying that fact.

W sconsin Comm ttee Comment

Par agraphs (b) through (d) of the Wsconsin Suprene Court
Rul e are not contained in the Mdel Rule.

ABA Comment

[1] This Rule governs all communications about a |awer's
services, including advertising permtted by Rule 7.2. Watever
means are used to make known a |awer's services, statenents
about them nust be truthful.

[2] Truthful statenments that are msleading are also
prohibited by this Rule. A truthful statenment is msleading if
it omts a fact necessary to make the |awyer's comunication
considered as a whole not nmaterially msleading. A truthful
statenent is also msleading if there is a substantial
likelihood that it will lead a reasonable person to fornulate a
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specific conclusion about the |awer or the |lawer's services
for which there is no reasonabl e factual foundation.

[3] An advertisenent that truthfully reports a |awer's
achi evenents on behalf of <clients or forner clients my be
msleading if presented so as to lead a reasonable person to
form an unjustified expectation that the sane results could be
obtained for other clients in simlar matters w thout reference
to the specific factual and legal circunstances of each client's
case. Simlarly, an unsubstantiated conparison of the |awer's
services or fees with the services or fees of other |awers may
be msleading if presented with such specificity as would lead a
reasonable person to conclude that the conparison can be
substantiated. The inclusion of an appropriate disclainer or
qgual i fying language may preclude a finding that a statenent is
likely to create unjustified expectations or otherwise mslead a
prospective client.

[4] See also Rule 8.4(e) for the prohibition against
stating or inplying an ability to influence inproperly a
government agency or official or to achieve results by neans
that violate the Rules of Professional Conduct or other |aw.

SCR 20:7.2 Advertising

(a) Subject to the requirements of SCR 20:7.1 and SCR
20:7.3, a lawer nmy advertise services through witten
recorded or el ectronic comrunication, including public nedia.

(b) A lawer shall not give anything of value to a person
for recommending the lawer's services, except that a |awer
may:

(1) pay the reasonable cost of advertisenents or
comuni cations permtted by this rule;

(2) pay the wusual charges of a legal service plan or a
not-for-profit or qualified Ilawer referral servi ce. A
qualified lawer referral service is a |lawer referral service
t hat has been approved by an appropriate regulatory authority;

(3) pay for a law practice in accordance wth SCR
20: 1. 17; and

(4) refer clients to another | awyer or nonl awyer
prof essional pursuant to an agreenment not otherw se prohibited
under these rules that provides for the other person to refer
clients or custoners to the lawer, if

(i) the reciprocal referral ar r angenent is not
excl usi ve;

(ii) the client gives inforned consent;

(itii) there is no interference wth the |awer's
i ndependence of professional judgnent or with the client-Ilawer
rel ati onshi p; and

(itv) information relating to representation of a
client is protected as required by SCR 20: 1. 6.
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(c) Any conmmunication made pursuant to this rule shal
include the name and office address of at |east one |awer or
law firmresponsible for its content.

W sconsin Commi ttee Comrent

Paragraph (b)(4) differs from the Mdel Rule by requiring
additional safeguards <consistent wth those found in SCR
20: 1. 8(f). Lawyers shoul d consi der t he "fee-splitting”
provisions contained in SCR 20:5.4 when considering their
obl i gati ons under this provision.

ABA Comment

[1] To assist the public in obtaining |egal services,
| awyers should be allowed to nmake known their services not only
through reputation but also through organized information
canpaigns in the form of advertising. Advertising involves an
active quest for clients, contrary to the tradition that a
| awyer should not seek clientele. However, the public's need to
know about Ilegal services can be fulfilled in part through
advertising. This need is particularly acute in the case of
persons of noderate neans who have not mnade extensive use of
|l egal services. The interest in expanding public information
about |egal services ought to prevail over considerations of
tradition. Neverthel ess, advertising by |lawers entails the risk
of practices that are m sl eading or overreaching.

[2] This Rule permts public dissem nation of information
concerning a lawer's nane or firm nanme, address and tel ephone
nunber; the kinds of services the lawer wll wundertake; the
basis on which the lawer's fees are determ ned, including
prices for specific services and paynment and credit
arrangenents; a lawer's foreign |anguage ability; nanes of
references and, with their consent, nanmes of clients regularly
represented; and other information that mght invite the
attention of those seeking | egal assistance.

[3] Questions of effectiveness and taste in advertising are
matters of specul ati on and subj ective j udgment . Sone
jurisdictions have had extensive prohibitions against television
advertising, against advertising going beyond specified facts
about a lawer, or against "undignified" advertising. Television
is now one of the nost powerful nmedia for getting information to
the public, particularly persons of low and noderate incong;
prohibiting television advertising, therefore, would inpede the
flow of information about |egal services to many sectors of the
public. Limting the information that may be advertised has a
simlar effect and assumes that the bar can accurately forecast
the kind of information that the public would regard as
relevant. Simlarly, electronic nedia, such as the Internet, can
be an inportant source of information about |egal services, and
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| awful conmunication by electronic mail is permtted by this
Rule. But see Rule 7.3(a) for the prohibition against the
solicitation of a prospective <client through a real-tine
el ectronic exchange that is not initiated by the prospective
client.

[4] Neither this Rule nor Rule 7.3 prohibits conmunications
aut horized by law, such as notice to nmenbers of a class in class
action litigation.

Paying Gthers to Recormend a Lawyer

[5] Lawers are not permtted to pay others for channeling
prof essi onal work. Paragraph (b)(1), however, allows a |lawer to
pay for advertising and conmunications permtted by this Rule
including the costs of print directory listings, on-line
directory listings, newspaper ads, television and radio airtine,
domai n-name registrations, sponsorship fees, banner ads, and
group advertising. A |lawer may conpensate enpl oyees, agents and
vendors who are -engaged to provide nmarketing or client-
devel opnent  servi ces, such as publicists, public-rel ations
per sonnel , busi ness-devel opnent staff and website designers. See
Rule 5.3 for the duties of lawers and law firns with respect to
the conduct of nonlawers who prepare narketing materials for
t hem

[6] A lawer nmay pay the usual charges of a |egal service
plan or a not-for-profit or qualified |awer referral service. A
| egal service plan is a prepaid or group |legal service plan or a
simlar delivery system that assists prospective clients to
secure legal representation. A |awer referral service, on the
other hand, is any organization that holds itself out to the
public as a |awer referral service. Such referral services are
understood by |aypersons to be consuner-oriented organizations
that provide unbiased referrals to lawers wth appropriate
experience in the subject matter of +the representation and
afford other client protections, such as conplaint procedures or
mal practice insurance requirenents. Consequently, this Rule only
permts a lawer to pay the usual charges of a not-for-profit or
qualified lawer referral service. A qualified |lawer referra
service is one that is approved by an appropriate regulatory
authority as affording adequate protections for prospective
clients. See, e.g., the Anmerican Bar Association's Mdel Suprene
Court Rules Governing Lawer Referral Services and Model Lawer

Ref erral and Information Service Quality Assurance Act
(requiring that organizations that are identified as |awer
referral services (i) permt the participation of all |awers

who are licensed and eligible to practice in the jurisdiction
and who neet reasonable objective eligibility requirenents as
may be established by the referral service for the protection of
prospective clients; (ii) require each participating |awer to
carry reasonably adequate nmalpractice insurance; (iii) act
reasonably to assess client satisfaction and address client
conplaints; and (iv) do not refer prospective clients to |awers
who own, operate or are enployed by the referral service.)
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[7] A lawer who accepts assignnents or referrals from a
| egal service plan or referrals from a |awer referral service
must act reasonably to assure that the activities of the plan or
service are conpatible wth t he | awyer's pr of essi onal
obligations. See Rule 5.3. Legal service plans and |awer
referral services may conmunicate with prospective clients, but
such conmuni cation nmust be in conformty with these Rules. Thus,
advertising must not be false or msleading, as would be the
case if the conmunications of a group advertising program or a
group legal services plan would nmislead prospective clients to
think that it was a | awer referral service sponsored by a state
agency or bar association. Nor could the |awer allow in-person,
tel ephonic, or real-tinme contacts that would violate Rule 7. 3.

[8] A lawer also may agree to refer clients to another
lawer or a nonlawer professional, in return for the
undertaking of that person to refer clients or custoners to the
| awyer. Such reciprocal referral arrangenents nust not interfere
with the lawer's professional judgnent as to naking referrals
or as to providing substantive |egal services. See Rules 2.1 and
5.4(c). Except as provided in Rule 1.5(e), a |awer who receives
referrals from a |awer or nonlawer professional nust not pay
anything solely for the referral, but the |awer does not
vi ol ate paragraph (b) of this Rule by agreeing to refer clients
to the other lawer or nonlawer professional, so long as the
reci procal referral agreement is not exclusive and the client is
informed of the referral agreenment. Conflicts of interest
created by such arrangenents are governed by Rule 1.7
Reci procal referral agreenments should not be of indefinite
duration and should be reviewed periodically to determ ne
whether they conply wth these Rules. This Rule does not
restrict referrals or divisions of revenues or net incone anong
lawers within firns conprised of nultiple entities.

SCR 20:7.3 Direct contact with prospective clients

(a) A lawer shall not by in-person or live tel ephone or
real-tinme electronic contact solicit professional enploynent
from a prospective client when a significant notive for the
|awer's doing so is the |awer's pecuniary gain, unless the
per son contact ed:

(1) is a lawer; or

(2) has a famly, close personal or prior professiona
relationship with the | awer.

(b) A lawer shall not solicit professional enploynent from
a prospective client by witten, recorded or electronic
comuni cation or by in-person, telephone or real-tine electronic
contact even when not otherw se prohibited by par. (a), if:

(1) the lawyer knows or reasonably should know that the
physi cal, enotional or nental state of the person nekes it
unlikely that the person would exercise reasonable judgnment in
enpl oying a | awyer; or
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(2) the prospective client has made known to the | awer a
desire not to be solicited by the | awyer; or

(3) the solicitation involves coercion, duress or
har assnent .

(c) Every witten, recorded or electronic comrunication
from a lawer soliciting professional enpl oynrent from a
prospective client known to be in need of legal services in a
particular matter shall include the words "Advertising Mterial"”
on the outside envelope, if any, and at the begi nning and endi ng
of any printed, recorded or electronic comunication, unless the
recipient of the comunication is a person specified in pars.
(a)(1) or (a)(2), and a copy of it shall be filed with the
office of | awyer regulation wthin five days of its
di ssem nation

(d) Notwithstanding the prohibitions in par. (a), a |awer
may participate with a prepaid or group legal service plan
operated by an organi zation not owned or directed by the |awer
that uses in-person or telephone contact to solicit nenberships
or subscriptions for the plan from persons who are not known to
need | egal services in a particular matter covered by the plan.

(e) Except as permtted under SCR 11.06, a |awyer, at his
or her instance, shall not draft |egal docunents, such as wlls,
trust instrunments or contracts, which require or inply that the
| awyer's services be used in relation to that docunent.

W sconsin Commi ttee Comrent

The Wsconsin Suprenme Court Rule differs from the Model
Rule in that paragraph (b)(1) has been added, as have the | ast
clause of paragraph (c) and all of paragraph (e). These
provisions are carried forward from the prior Wsconsin Suprene
Court Rule.

When a |awyer uses standard form solicitations that are
mailed to many prospective clients, the |awer satisfies the
filing obligation in subparagraph (c) by filing one copy of each
version of the solicitation form with the office of [|awer
regul ation, and by maintaining in the lawer's files the nanes
and addresses to which the solicitation was nail ed.

Because of differences in content and nunbers between the
W sconsin Suprenme Court Rule and the Mddel Rule, care should be
used in consulting the ABA Conment.

ABA Comment

[1] There is a potential for abuse inherent in direct in-
person, live telephone or real-tinme electronic contact by a
lawer with a prospective client known to need |egal services.
These forns of contact between a |awer and a prospective client
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subj ect the layperson to the private inportuning of the trained
advocate in a direct interpersonal encounter. The prospective
client, who may already feel overwhelned by the circunstances
giving rise to the need for |legal services, may find it
difficult fully to evaluate all available alternatives wth
reasoned judgnment and appropriate self-interest in the face of
the Ilawer's presence and insistence upon being retained
i medi ately. The situation is fraught with the possibility of
undue influence, intimdation, and over-reaching.

[2] This potential for abuse inherent in direct in-person
live telephone or real-tinme electronic solicitation of
prospective «clients justifies its prohibition, particularly
since |lawer advertising and witten and recorded comrunication
permtted under Rule 7.2 offer alternative neans of conveying
necessary information to those who nmay be in need of |egal
services. Advertising and witten and recorded communications
which nmay be mailed or autodialed make it possible for a
prospective client to be inforned about the need for |ega
services, and about the qualifications of available |awers and
law firms, wthout subjecting the prospective client to direct
i n-person, telephone or real-tine electronic persuasion that nay
overwhel mthe client's judgnent.

[3] The use of general advertising and witten, recorded or
el ectronic comunications to transmt information from|awer to

prospective client, rather than direct in-person, live tel ephone
or real-tinme electronic contact, will help to assure that the
information flows cleanly as well as freely. The contents of

advertisements and comunications pernmitted under Rule 7.2 can
be permanently recorded so that they cannot be disputed and may
be shared with others who know the lawer. This potential for
i nf or mal review is itself likely to help guard against
statenents and clains that mght constitute false and m sl eadi ng
conmuni cations, in violation of Rule 7.1. The contents of direct
i n-person, live telephone or real-tinme electronic conversations
between a |awyer and a prospective client can be disputed and
may not be subject to third-party scrutiny. Consequently, they
are much nore likely to approach (and occasionally cross) the
dividing line between accurate representations and those that
are fal se and m sl eadi ng.

[4] There is far less likelihood that a | awyer woul d engage
in abusive practices against an individual who is a forner
client, or with whom the |awer has close personal or famly
relationship, or in situations in which the lawer is notivated
by considerations other than the |awer's pecuniary gain. Nor is
there a serious potential for abuse when the person contacted is
a |lawyer. Consequently, the general prohibition in Rule 7.3(a)
and the requirenments of Rule 7.3(c) are not applicable in those
situations. Also, paragraph (a) is not intended to prohibit a
| awyer from participating in constitutionally prot ect ed
activities of public or charitable |egal-service organizations
or bona fide political, social, civic, fraternal, enployee or
trade organizations whose purposes include ©providing or
recommendi ng | egal services to its menbers or beneficiaries.
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[5] But even permtted fornms of solicitation can be abused.
Thus, any solicitation which contains information which is false
or msleading within the neaning of Rule 7.1, which involves
coercion, duress or harassment wthin the nmeaning of Rule
7.3(b)(2), or which involves contact with a prospective client
who has made known to the |awer a desire not to be solicited by
the lawer within the meaning of Rule 7.3(b)(1) is prohibited
Moreover, if after sending a letter or other conmunication to a
client as permtted by Rule 7.2 the |awer receives no response,
any further effort to communicate with the prospective client
may violate the provisions of Rule 7.3(b).

[6] This Rule is not intended to prohibit a |awer from
contacting representatives of organizations or groups that may
be interested in establishing a group or prepaid |egal plan for
their nmenbers, insureds, beneficiaries or other third parties
for the purpose of informng such entities of the availability
of and details concerning the plan or arrangenent which the
| awer or lawer's firm is wlling to offer. This form of
comunication is not directed to a prospective client. Rather,
it is usually addressed to an individual acting in a fiduciary
capacity seeking a supplier of legal services for others who
may, if they choose, becone prospective clients of the |awyer.
Under these circunstances, the activity which the |awer
undertakes in comunicating with such representatives and the
type of information transmtted to the individual are
functionally simlar to and serve the same purpose as
advertising permtted under Rule 7. 2.

[ 7] The requi r enent in Rul e 7.3(c) t hat certain
comuni cations be nmarked "Advertising Material" does not apply
to communications sent in response to requests of potential
clients or their spokesper sons or sponsors. Gener a
announcenents by |awyers, including changes in personnel or
office location, do not constitute comrunications soliciting
prof essional enploynent from a client known to be in need of
| egal services within the meaning of this Rule.

[8] Paragraph (d) of this Rule permts a Ilawer to
participate wth an organi zati on which uses personal contact to
solicit menbers for its group or prepaid |egal service plan,
provided that the personal contact is not undertaken by any
| awer who would be a provider of Ilegal services through the
pl an. The organi zation nmust not be owned by or directed (whether
as nmanager or otherwise) by any lawer or Jlaw firm that
participates in the plan. For exanple, paragraph (d) would not
permt a lawer to create an organi zation controlled directly or
indirectly by the |lawer and use the organization for the in-
person or telephone solicitation of |egal enploynent of the
| awyer through nenberships in the plan or otherwise. The
comuni cation permtted by these organizations also nmust not be
directed to a person known to need legal services in a
particular matter, but is to be designed to inform potenti al
plan nenbers generally of another neans of affordable |egal
services. Lawers who participate in a l|legal service plan nust
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reasonably assure that the plan sponsors are in conpliance with
Rules 7.1, 7.2 and 7.3(b). See Rule 8.4(a).

SCR 20:7.4 Conmunication of fields of practice

(a) A lawer nmay conmunicate the fact that the |awer does
or does not practice in particular fields of |aw

(b) A lawer adnmtted to engage in patent practice before
the United States Patent and Trademark O fice may use the
designation "patent attorney”™ or a substantially simlar
desi gnati on

(c) A lawer engaged in admralty practice nay use the
desi gnati on "admralty," " proctor in admral ty" or a
substantially sim |l ar designation.

(d) A lawer shall not state or inply that a lawer is
certified as a specialist in a particular field of |aw, unless:

(1) the lawer has been certified as a specialist by an
organi zation that has been approved by an appropriate state
authority or that has been accredited by the Anerican Bar
Associ ation; and

(2) the nane of the certifying organization is clearly
identified in the comruni cation.

ABA Comment

[ 1] Paragraph (a) of this Rule permts a |lawer to indicate
areas of practice in conmmunications about the |awer's services.
If a lawer practices only in certain fields, or will not accept
matters except in a specified field or fields, the lawer is
permtted to so indicate. A lawer is generally permtted to
state that the [|awer is a "specialist," practices a
"specialty," or "specializes in" particular fields, but such
communi cations are subject to the "false and m sleading”
standard applied in Rule 7.1 to communications concerning a
| awyer's services.

[ 2] Paragraph (b) recognizes the |ong-established policy of
the Patent and Trademark O fice for the designation of |awers
practicing before the Ofice. Paragraph (c) recognizes that
designation of Admralty ©practice has a long historica
tradition associated with maritine comerce and the federal
courts.

[3] Paragraph (d) permts a |lawer to state that the | awer
is certified as a specialist in a field of law if such
certification is granted by an organization approved by an
appropriate state authority or accredited by the American Bar
Association or another organization, such as a state bar
associ ation, that has been approved by the state authority to
accredit organizations that «certify I|lawers as specialists.
Certification signifies that an objective entity has recognized
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an advanced degree of know edge and experience in the specialty
area greater than is suggested by general licensure to practice
law. Certifying organizations nay be expected to apply standards
of experience, knowl edge and proficiency to insure that a
| awyer's recognition as a specialist is neaningful and reliable.
In order to insure that consuners can obtain access to useful
information about an organization granting certification, the
name of the certifying organization nust be included in any
comuni cation regarding the certification

SCR 20: 7.5 Firmnanes and | etterheads

(a) A lawer shall not use a firmname, |etterhead or other
prof essi onal designation that violates SCR 20:7.1. A trade nane
may be used by a lawyer in private practice if it does not inply
a connection with a governnment agency or wth a public or
charitable |legal services organization and is not otherwise in
viol ati on of SCR 20:7. 1.

(b) A law firm with offices in nore than one jurisdiction
may use the same nane or other professional designation in each
jurisdiction, but identification of the |lawers in an office of
the firm shall indicate the jurisdictional limtations on those
not licensed to practice in the jurisdiction where the office is
| ocat ed.

(c) The nane of a lawer holding a public office shall not
be used in the name of a law firm or in communications on its
behal f, during any substantial period in which the |awer is not
actively and regularly practicing with the firm

(d) Lawers nmy state or inply that they practice in a
partnership or other organization only when that is the fact.

ABA Comment

[1] A firm may be designated by the names of all or sonme of
its nmenbers, by the nanmes of deceased nenbers where there has
been a continuing succession in the firms identity or by a
trade nane such as the "ABC Legal dinic." A lawer or law firm
may also be designated by a distinctive website address or
conpar abl e professional designation. Although the United States
Suprenme Court has held that legislation may prohibit the use of
trade nanes in professional practice, use of such nanes in |aw
practice is acceptable so long as it is not msleading. If a
private firmuses a trade nanme that includes a geographical nane
such as "Springfield Legal dinic," an express disclainer that
it is a public legal aid agency may be required to avoid a
m sl eading inplication. It my be observed that any firm nane
including the nane of a deceased partner is, strictly speaking,
a trade nanme. The use of such nanmes to designate law firns has
proven a useful neans of identification. However, it is
m sleading to use the nanme of a |lawer not associated with the
firmor a predecessor of the firm or the nanme of a nonl awer.
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] Wth regard to paragraph (d), |awers sharing office
ies, but who are not in fact associated with each other
aw firm may not denom nate thenselves as, for exanple,

and Jones,"” for that title suggests that they are
cing law together in a firm

3

SCR 20:7.6 Political contributions to obtain governnent
| egal engagenents or appoi ntnments by judges

A lawer or law firm shall not accept a government |ega
engagenment or an appointnment by a judge if the lawer or |aw
firm nmakes a political contribution or solicits political
contributions for the purpose of obtaining or being considered
for that type of |egal engagenent or appoi ntnment.

ABA Comment

[1] Lawers have a right to participate fully in the
political process, which includes nmaking and soliciting
political contributions to candidates for judicial and other
public office. Nevertheless, when |awers nmake or solicit
political contributions in order to obtain an engagenent for
legal work awarded by a governnent agency, or to obtain
appointnent by a judge, the public may legitimtely question
whet her the | awers engaged to perform the work are selected on
the basis of conpetence and nerit. In such a circunstance, the
integrity of the profession is underm ned.

[2] The term "political contribution" denotes any gqift,
subscription, |oan, advance or deposit of anything of value nade
directly or indirectly to a candidate, incunbent, political
party or canpaign comrittee to influence or provide financial
support for election to or retention in judicial or other
governnment office. Political contributions in initiative and
referendum elections are not included. For purposes of this
Rule, the term "political <contribution® does not include
unconpensat ed servi ces.

[ 3] Subj ect to the exceptions bel ow, (1) the term
"governnent |egal engagenent” denotes any engagenent to provide
| egal services that a public official has the direct or indirect
power to award; and (ii) the term "appointnent by a judge"
denotes an appointnent to a position such as referee,

conm ssi oner, speci al master, receiver, guardian or other
simlar position that is nade by a judge. Those terns do not,
however, include (a) substantially unconpensated services; (b)

engagenents or appointnments made on the basis of experience,
expertise, professional qualifications and cost following a
request for proposal or other process that is free from
i nfluence based upon political contri butions; and (c)
engagenents or appointnents nade on a rotational basis from a
list conpiled without regard to political contributions.
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[4] The term "lawer or law firm includes a political
action conmttee or other entity owned or controlled by a |awer
or law firm

[5] Political contributions are for the purpose of
obtaining or being considered for a governnent |egal engagenent
or appointnment by a judge if, but for the desire to be
considered for the |egal engagenent or appointnent, the |awer
or law firm would not have made or solicited the contributions.
The purpose nay be determned by an examnation of the
ci rcunstances in which the contributions occur. For exanple, one
or nore contributions that in the aggregate are substantial in
relation to other contributions by lawers or law firnms, nmade
for the benefit of an official in a position to influence award
of a governnment |egal engagenent, and followed by an award of
the | egal engagenent to the contributing or soliciting |awer or
the lawer's firm would support an inference that the purpose of
the contributions was to obtain the engagenent, absent other
factors that weigh against existence of the proscribed purpose.
Those factors may include anong others that the contribution or
solicitation was mnade to further a political, social, or
econonmi c interest or because of an existing personal, famly, or
prof essional relationship with a candi date.

[6] If a lawer makes or solicits a political contribution
under circunstances that constitute bribery or another crine,
Rul e 8.4(b) is inplicated.

MAI NTAI NI NG THE | NTEGRI TY OF THE PROFESSI ON

SCR 20:8.1 Bar admission and disciplinary matters

An applicant for admssion to the bar, or a lawer in
connection with a bar adm ssion application or in connection
with a disciplinary matter, shall not:

(a) knowingly make a fal se statenent of material fact; or

(b) fail to disclose a fact necessary to correct a
m sapprehension known by the person to have arisen in the
matter, or knowingly fail to respond to a |lawful demand for
information from an adm ssions or disciplinary authority, except
that this rule does not require disclosure of information
ot herwi se protected by SCR 20:1. 6.

ABA Comment

[1] The duty inposed by this Rule extends to persons
seeking adm ssion to the bar as well as to |lawers. Hence, if a
person nakes a nmaterial false statenment in connection with an
application for admi ssion, it may be the basis for subsequent
disciplinary action if the person is admtted, and in any event
may be relevant in a subsequent admi ssion application. The duty
inmposed by this Rule applies to a lawer's own admn ssion or
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discipline as well as that of others. Thus, it is a separate
pr of essi onal offense for a lawer to knowingly nmake a
m srepresentation or omssion in connection with a disciplinary
i nvestigation of the |awer's own conduct. Paragraph (b) of this
Rule also requires correction of any prior msstatenent in the
matter that the applicant or Jlawer nay have nmade and
affirmative clarification of any m sunderstanding on the part of
the adm ssions or disciplinary authority of which the person
i nvol ved becones awar e.

[2] This Rule is subject to the provisions of the fifth
anmendnent of the United States Constitution and corresponding
provisions of state constitutions. A person relying on such a
provision in response to a question, however, should do so
openly and not use the right of nondisclosure as a justification
for failure to conply with this Rule.

[3] A lawyer representing an applicant for adm ssion to the
bar, or representing a lawer who is the subject of a
disciplinary inquiry or proceeding, is governed by the rules
applicable to the client-lawer relationship, including Rule 1.6
and, in sonme cases, Rule 3.3.

SCR 20:8.2 Judicial and legal officials

(a) A lawer shall not nmke a statenent that the |awer
knows to be false or with reckless disregard as to its truth or
falsity concerning the qualifications or integrity of a judge,
adj udi catory officer or public legal officer, or of a candidate
for election or appointnent to judicial or |egal office.

(b) A lawer who is a candidate for judicial office shall
conply with the applicable provisions of the code of judicia
conduct .

ABA Comment

[1] Assessnents by |awers are relied on in evaluating the
prof essional or personal fitness of persons being considered for
el ection or appointnment to judicial office and to public |ega
offices, such as attorney general, prosecuting attorney and
public defender. Expressing honest and candid opinions on such
matters contributes to inproving the adm nistration of justice.
Conversely, false statenents by a |lawyer can unfairly underm ne
public confidence in the adm nistration of justice.

[2] When a | awyer seeks judicial office, the |awer should
be bound by applicable limtations on political activity.

[3] To maintain the fair and independent adm nistration of
justice, |lawers are encouraged to continue traditional efforts
to defend judges and courts unjustly criticized.

SCR 20:8.3 Reporting professional m sconduct
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(a) A lawer who knows that another |awer has committed a
violation of the Rules of Professional Conduct that raises a
substanti al guestion as to t hat | awyer's honesty,
trustworthiness or fitness as a lawer in other respects, shall
i nformthe appropriate professional authority.

(b) A lawer who knows that a judge has comitted a
violation of applicable rules of judicial conduct that raises a
substantial question as to the judge's fitness for office shal
informthe appropriate authority.

(c) If the information revealing m sconduct under subs. (a)
or (b) is confidential wunder SCR 20:1.6, the |awer shal
consult with the client about the matter and abide by the
client's wishes to the extent required by SCR 20: 1. 6.

(d) This rule does not require disclosure of any of the
fol | ow ng:

(1) Information gained by a |awer while participating in
a confidential |awers' assistance program

(2) Information acquired by any person selected to
nmedi ate or arbitrate disputes between |lawers arising out of a
pr of essi onal or econoni ¢ di sput e i nvol vi ng | aw firm
di ssolutions, termnation or departure of one or nore |awers
froma law firm where such information is acquired in the course
of nmediating or arbitrating the dispute between | awers.

W sconsi n Comment

The change from "having know edge" to "who knows" in SCR
20:8.3(a) and (b) reflects the adoption of the |anguage used in
the ABA Model Rule. See also SCR 20:1.0(g) defining "knows."
The requirenent under paragraph (c) that the |lawer consult wth
the client is not expressly included in the Mdel Rule.

Paragraph (d)(1) differs slightly from the Mdel Rule. |t
deletes reference to judges. The reference to confidential
| awyers' assistance prograns includes prograns such as the state
bar sponsored Wsconsin Lawers' Assistance Program (W SLAP),
the Law Ofice Managenent Assistance Program (LOVAP), or the
Et hi cs Hotli ne.

ABA Comment

[1] Self-regulation of the legal profession requires that
menbers of the profession initiate disciplinary investigation
when they know of a violation of the Rules of Professional
Conduct. Lawers have a simlar obligation with respect to
j udi ci al m sconduct. An apparently isolated violation may
indicate a pattern of msconduct that only a disciplinary
i nvestigation can uncover. Reporting a violation is especially
i nportant where the victimis unlikely to discover the offense.
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[2] A report about msconduct is not required where it
woul d involve violation of Rule 1.6. However, a |awer should
encourage a client to consent to disclosure where prosecution
woul d not substantially prejudice the client's interests.

[3] If a lawer were obliged to report every violation of
the Rules, the failure to report any violation would itself be a
prof essional offense. Such a requirenent existed in many
jurisdictions but proved to be unenforceable. This Rule limts
the reporting obligation to those offenses that a self-
regul ating profession nust vigorously endeavor to prevent. A
measure of judgnent is, therefore, required in conplying with
the provisions of this Rule. The term "substantial" refers to
the seriousness of the possible offense and not the quantum of
evi dence of which the lawer is aware. A report should be nade
to the bar disciplinary agency unl ess sonme ot her agency, such as
a peer review agency, IS nore appropriate in the circunstances
Simlar considerations apply to the reporting of judicial
m sconduct .

[4] The duty to report professional m sconduct does not
apply to a lawer retained to represent a |awer whose
professional conduct s in question. Such a situation is
governed by the Rules applicable to the client-|awer
rel ati onship.

[5] Information about a lawer's or judge's m sconduct or
fitness my be received by a lawer in the course of that
|awer's participation in an approved |lawers or judges
assistance program In that circunmstance, providing for an
exception to the reporting requirenents of paragraphs (a) and
(b) of this Rule encourages |lawers and judges to seek treatnent
t hrough such a program Conversely, w thout such an exception,
| awyers and judges may hesitate to seek assistance from these
prograns, which may then result in additional harm to their
prof essional careers and additional injury to the welfare of
clients and the public. These Rules do not otherw se address the
confidentiality of information received by a |awer or judge
participating in an approved |awers' assistance prograny such
an obligation, however, may be inposed by the rules of the
program or ot her |aw.

SCR 20: 8.4 M sconduct
It is professional m sconduct for a | awer to:

(a) violate or attenpt to violate the Rules of Professional
Conduct, know ngly assist or induce another to do so, or do so
t hrough the acts of another;

(b) coomit a crimnal act that reflects adversely on the
| awyer's honesty, trustworthiness or fitness as a lawer in
ot her respects;

(c) engage in conduct involving dishonesty, fraud, deceit
or misrepresentation;
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(d) state or inply an ability to influence inproperly a
government agency or official or to achieve results by neans
that violate the Rules of Professional Conduct or other |aw

(e) knowingly assist a judge or judicial officer in conduct
that is a violation of applicable rules of judicial conduct or
ot her |aw, or

(f) violate a statute, suprene court rule, suprene court
order or suprene court decision regulating the conduct of
| awyers;

(g) violate the attorney's oath;

(h) fail to cooperate in the investigation of a grievance
filed with the office of |lawer regulation as required by SCR
21.15(4), SCR 22.001(9)(b), SCR 22.03(2), SCR 22.03(6), or SCR
22.04(1); or

(1) harass a person on the basis of sex, race, age, creed,
religion, color, national origin, disability, sexual preference
or marital status in connection with the |awer's professional
activities. Legitimate advocacy respecting the foregoing
factors does not violate par. (i).

W sconsi n Comment

Intentional violation of tax laws, including failure to
file tax returns or failure to pay taxes nmay violate SCR
20:8.4(f), absent a showing of inability to pay In re

Di sciplinary Proceedi ngs Against Cassidy, 172 Ws. 2d 600, 493
N.W2d 362 (1992).

W sconsin Conmi ttee Comrent

Failure to cooperate, paragraph (h), was previously
enforced as a violation of paragraph (f). Par agraph (h) was
added to the rule to provide better notice to |lawers of the
obligation to cooperate. O her statutes, rules, orders, and

decisions continue to be included within the definition of
m sconduct and are enforceabl e under paragraph (f).

Par agraphs (f) through (i) do not have counterparts in the
Model Rule. What constitutes harassnment under paragraph (i) may
be determned with reference to anti-discrimnation |egislation
and interpretive case |aw. Because of differences in content and
nunberi ng, care should be used when consulting the ABA Comment.

ABA Comment

[1] Lawers are subject to discipline when they violate or
attenpt to violate the Rules of Professional Conduct, know ngly
assi st or induce another to do so or do so through the acts of
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anot her, as when they request or instruct an agent to do so on
the lawer's behal f. Paragraph (a), however, does not prohibit a
| awyer from advising a client concerning action the client is
legally entitled to take.

[2] Many kinds of illegal conduct reflect adversely on
fitness to practice law, such as offenses involving fraud and
the offense of wllful failure to file an incone tax return.
However, some Kkinds of offenses carry no such inplication.
Traditionally, the distinction was drawn in terns of offenses
involving "noral turpitude.” That concept can be construed to
i nclude offenses concerning sone matters of personal norality,
such as adultery and conparable offenses, that have no specific
connection to fitness for the practice of |law Al though a |awer
is personally answerable to the entire crimnal law, a |awer
should be professionally answerable only for offenses that
indicate |ack of those characteristics relevant to |law practice.
O fenses involving violence, dishonesty, breach of trust, or
serious interference with the admnistration of justice are in
that category. A pattern of repeated offenses, even ones of
m nor significance when considered separately, can indicate
indifference to | egal obligation.

[3] A lawer who, in the course of representing a client,
knowi ngly manifests by words or conduct, bias or prejudice based
upon race, sex, religion, national worigin, disability, age,
sexual orientation or socioeconom c status, violates paragraph
(d) when such actions are prejudicial to the admnistration of
justice. Legitimte advocacy respecting the foregoing factors
does not violate paragraph (d). A trial judge's finding that
perenptory challenges were exercised on a discrimnatory basis
does not al one establish a violation of this Rule.

[4] A lawer may refuse to conply wth an obligation
i nposed by | aw upon a good faith belief that no valid obligation
exi sts. The provisions of Rule 1.2(d) concerning a good faith
challenge to the validity, scope, neaning or application of the
law apply to challenges of legal regulation of the practice of
| aw.

[ 5] Lawyers hol di ng public of fice assumne | egal
responsibilities going beyond those of other <citizens. A
| awyer's abuse of public office can suggest an inability to
fulfill the professional role of l|lawers. The sane is true of
abuse of positions of private trust such as trustee, executor,
adm ni strator, guardian, agent and officer, director or manager
of a corporation or other organization.

SCR 20:8.5 Disciplinary authority; choice of |aw

(a) Disciplinary Authority. A lawer admitted to the bar
of this state is subject to the disciplinary authority of this
state regardl ess of where the |awer's conduct occurs. A |awer
not admtted to the bar of this state is also subject to the
disciplinary authority of this state if the |awer provides or
offers to provide any legal services in this state. A |lawer nmay
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be subject to the disciplinary authority of both this state and
anot her jurisdiction for the same conduct.

(b) Choice of Law In the exercise of the disciplinary
authority of this state, the Rules of Professional Conduct to be
applied shall be as foll ows:

(1) for conduct in connection with a mtter pending
before a tribunal, the rules of the jurisdiction in which the
tribunal sits, wunless the rules of the tribunal provide
ot herw se; and

(2) for any other conduct, the rules of the jurisdiction
in which the |lawer's conduct occurred, or, if the predom nant
effect of the conduct is in a different jurisdiction, the rules
of that jurisdiction shall be applied to the conduct. A |awer
shall not be subject to discipline if the lawer's conduct
conforms to the rules of a jurisdiction in which the |awer
reasonably believes the predomnant effect of the [|awer's
conduct will occur.

ABA Comment

Di sciplinary Authority

[1] It is longstanding law that the conduct of a |awer
admtted to practice in this jurisdiction is subject to the
disciplinary authority of this jurisdiction. Extension of the
disciplinary authority of this jurisdiction to other |awers who
provide or offer to provide legal services in this jurisdiction
is for the protection of the citizens of this jurisdiction.
Reci procal enforcenent of a jurisdiction's disciplinary findings
and sanctions wll further advance the purposes of this Rule.
See M>DEL RULES FOR LAWER DisclPLINARY ENFORCEMENT R 6 and 22 (2002). A
| awyer who is subject to the disciplinary authority of this
jurisdiction wunder Rule 8.5(a) appoints an official to be
designated by this court to receive service of process in this
jurisdiction. The fact that the lawer is subject to the
disciplinary authority of this jurisdiction nay be a factor in
determ ning whet her personal jurisdiction may be asserted over
the lawer for civil matters.

Choi ce of Law

[2] A lawer may be potentially subject to nore than one
set of Rules of Professional Conduct which inpose different
obligations. The | awer may be licensed to practice in nore than
one jurisdiction with differing rules, or may be admtted to
practice before a particular court with rules that differ from
those of the jurisdiction or jurisdictions in which the |awer
is licensed to practice. Additionally, the |awer's conduct my
i nvol ve significant contacts with nore than one jurisdiction.

[ 3] Paragraph (b) seeks to resolve such potenti al
conflicts. Its premse is that mnimzing conflicts between
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rules, as well as uncertainty about which rules are applicable,
is in the best interest of both clients and the profession (as
wel | as the bodies having authority to regulate the profession).
Accordingly, it takes the approach of (i) providing that any
particul ar conduct of a |awer shall be subject to only one set
of Rules of Professional Conduct, (ii) making the determ nation
of which set of rules applies to particular conduct as
straightforward as possible, consistent wth recognition of
appropriate regulatory interests of relevant jurisdictions, and
(tii) providing protection from discipline for |awers who act
reasonably in the face of uncertainty.

[ 4] Paragraph (b)(1) provides that as to a |awer's conduct
relating to a proceeding pending before a tribunal, the |awer
shall be subject only to the rules of the jurisdiction in which
the tribunal sits unless the rules of the tribunal, including
its choice of law rule, provide otherwise. As to all other
conduct, including conduct in anticipation of a proceeding not
yet pending before a tribunal, paragraph (b)(2) provides that a
| awyer shall be subject to the rules of the jurisdiction in
which the |awer's conduct occurred, or, if the predom nant
effect of the conduct is in another jurisdiction, the rules of
that jurisdiction shall be applied to the conduct. In the case
of conduct in anticipation of a proceeding that is likely to be
before a tribunal, the predom nant effect of such conduct could
be where the conduct occurred, where the tribunal sits or in
anot her jurisdiction.

[5] When a lawyer's conduct involves significant contacts
with nore than one jurisdiction, it may not be clear whether the
predom nant effect of the lawer's conduct wll occur in a
jurisdiction other than the one in which the conduct occurred
So long as the lawer's conduct conforns to the rules of a
jurisdiction in which the |awer reasonably believes the
predom nant effect will occur, the lawer shall not be subject
to discipline under this Rule.

[6] If two admtting jurisdictions were to proceed agai nst
a lawer for the sane conduct, they should, applying this Rule,
identify the same governing ethics rules. They should take all
appropriate steps to see that they do apply the sane rule to the
same conduct, and in all events should avoid proceedi ng agai nst
a lawer on the basis of two inconsistent rules.

[ 7] The choice of law provision applies to |awers engaged
in transnational practice, unless international law, treaties or
ot her agreenments between conpetent regulatory authorities in the
affected jurisdictions provide otherw se.
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IT IS FURTHER ORDERED that the Preanble, Wsconsin
Comments, the Wsconsin Committee Comments and Comments to the
ABA Mbdel Rules of Professional Conduct are not adopted, but
will be published and my be consulted for guidance in
interpreting and applying the Wsconsin Rules of Professional
Conduct ;

IT IS FURTHER ORDERED that notice of this repeal and
recreation of SCR Chapter 20 shall be given by a single
publication of notice in the official state newspaper and in an
official publication of the State Bar of W sconsin. Because of
the length of this order, this notice requirenent nay be
satisfied by publication of the Notice of Rule Change attached
hereto as Appendi x A,

IT I'S FURTHER ORDERED that the full text of the order
repealing and recreating SCR Chapter 20 shall be nmade avail able
on t he Wb site of t he W sconsin Supr ene Court,

http://wicourts.gov and the Wb site of the State Bar of

W sconsi n.

Dat ed at Madi son, Wsconsin, this 5th day of January, 2007.

BY THE COURT:

Cornelia G dark
Clerk of Suprene Court
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Appendi x A

2007 W 4
SUPREME COURT OF W SCONSI N
Nori CE
This order is subject to further
editing and nodification. The
final version will appear in the
bound volune of the official
reports.
No. 04- 07
In the matter of the Petition for Anmendnent to Fl LED
Suprene Court Chapter 20 — Rul es of
Pr of essi onal Conduct for Attorneys:
JAN 5, 2007

NOTI CE OF RULE CHANGE
Cornelia G dark
Clerk of Supreme Court
Madi son, W

IT IS ORDERED that effective July 1, 2007, Chapter 20 of
the Suprene Court Rules is repealed and recreated to read as set
forth in the order of this court dated January 5, 2007;

IT I'S FURTHER ORDERED that the full text of the order
repealing and recreating SCR Chapter 20 shall be nmade avail able
on t he Wb site of t he W sconsin Supr ene Court,

http://wicourts.gov and the Wb site of the State Bar of

W sconsi n.

Dat ed at Madi son, Wsconsin, this 5th day of January, 2007.

BY THE COURT:

Cornelia G dark
Clerk of Supreme Court
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