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To the Honorable Justices of the Wisconsin Supreme Court: 

Buried back in the appendix, the recommended rule changes would dramatically alter the 

structure of fees for small foms and the criminal defense bar. The rule changes would only 

allow a nomefundable retainer when the value conferred on the client is solely the benefit of 

promised availability. The benefit of guaranteed representation at a capped cost, capped often at 

a reduction of total fee costs of 80% to 90% of the fee, would no longer be worthy of a non­

refondable fee, effectively barring attorneys from ever offering such a benefit to a client. This 

radical departure from existing Wisconsin practice (see Wis. Ethics Op. No. 93-4) and radical 

remake of the contractual fee landscape in an area of national discussion, requires more 

consideration than has been expressly given to date. See In re Connelly, 55 P.3d 756 (Ariz. 

2002) ( one of many recent cases and ethics opinions affirming non-refundable fees where risk 

sharing and discounted retainers confers benefits on the clients); see also Kentucky Bar 

Association Opinion E-380, 1995). 








