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|. History and Background of Subcommittee

The Planning and Policy Advisory Committee’ s 2004-2006 biennial Report to the
Wisconsin Supreme Court titled Critical Issues. An Operational Plan for the Wisconsin Court
System outlined “ Addressing Funding Constraints’ as one of the four critical issues to focus on
in the upcoming biennium. With this recommendation and its corresponding objectivesin mind,
the following discussion took place at the May 27, 2004 PPAC Meeting.

Taken from PPAC Minutes:

b. Plea colloquies and judicial workload
Judge McMonigal led a discussion of potential changes to the plea colloquy process,
explaining that it isajudicial workload issue, especially in smaller counties. He explained
that the purpose of a plea colloquy is to assess whether the defendant truly under stands the
terms of the plea agreement. However, the process can be quite time-consuming, especially
when pro se defendants are involved.

Judge McMonigal urged that the plea colloquy process be evaluated to establish and define
the minimum standards that should be met. He said such an evaluation has the potential to
create more consistency in the process, save time, and reduce errors.

Judge McMonigal also pointed out that there are many other parts of the legal process that
can slow down proceedings and may not be necessary. He said the situation is most severe
in smaller counties where some judges are handling the workload of two people. The judge
argued that the court system should establish an acceptable per-judge-workload standard,
then plan accordingly to control workload and meet the standard. He also advocated for
greater use of reserve judges for extended periods of time in areas of the state where the
workload burden is greatest. At thistime, Mr. Wassink distributed the 2003 Wisconsin
Circuit Court Judicial Workload statistics.

Attorney Zakowski stated that the length of the plea colloquy is largely determined by the
judge and varies widely, often depending on current workload. He wondered why judges
couldn’t conduct the process more quickly all the time, especially by relying more on the plea
form signed by the defendant. Judge Leineweber responded that defendants have certain
constitutional rights during the plea colloguy process, and the appellate courts have made it
clear that judges must conduct an oral exam and cannot simply rely on the form signed by
the defendant. He said the oral exam ensures that the defendant under stands what is
happening to him/her. Judge Carlson added that it’s important to take time to get the
process right the first time, or the case could come back on appeal. Judge Bayorgeon agreed
and said it isimportant to standardize the process so all judges know what to do and say to
meet constitutional requirements, while also saving the court’stime.

Mr. Voelker pointed out that PPAC’ s planning subcommittee already had a similar
discussion, and recommended in its 2004 final report that the plea colloquy process, as well
as other procedures, be reviewed to create efficiencies. He suggested PPAC form a new
subcommittee to address theissue. Mr. Voelker also said that the judicial weighted caseload
study is outdated and unreliable, and a chief judges committee islooking to update it soon.
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Mr. Johnson added that the somewhat radical idea of moving judgeships to meet workload
needs may be necessary sooner than later.

DECISION: PPAC decided unanimously to create a new subcommittee to examine court
procedures, including plea colloquies, that could be refined or eliminated to streamline the
legal process and make it more efficient.

Following this decision from PPAC, the Subcommittee on Court Efficiencies was

established and met for the first time on February 3, 2005. At this meeting, background on the
impetus for the formation of the group was discussed with newly recruited subcommittee
members. The subcommittee also discussed its membership representation, |eadership and
priorities and agreed on the following mission statement:

“ Examine the legal process and recommend ways to create a more efficient system by
modifying or creating certain court procedures and policies while protecting the rights of
litigants.”

The subcommittee produced the following list of objectivesto consider for further research
and/or action:

Contact/survey judges, court commissioners, clerks of court, attorneys, and others regarding
their ideas for improving efficiency

Look at what other states are doing with thisissue

Examine the possible role of local criminal justice coordinating councils

Explore the impact of pro se litigants on court procedures

Solicit feedback from litigants regarding their court experiences and suggestions

Consider the advantages/disadvantages of a court rotation system in creating efficiencies, as
well as the use of judges in intake and probate court

Look at the role of court commissioners and the duties they are alowed to perform
Examinejudicia practicesre: record preservation

Re-examine civil rules of procedure for new efficiencies and compare to recently modified
federa rules (e.g., discovery rules)

Prepare alist of mandatory vs. optional court proceedings (e.g., hearings on default matters)
Look at ways to improve communication and coordination outside the courtroom in regards
to scheduling matters

Identify and focus on afew key ideas for possible legidation (e.g., decriminalization of
OAR’S)

Examine the reserve judge system for efficiencies in the way assignments are made

Over the next few months, subcommittee members conducted preliminary research on the

objectives and reviewed and narrowed its focus after determining that other entities were already
focusing their effortsin many of these areas. Specifically:
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Pro se litigants: Forms Committee, Districts 9 and 10, individual county activities
Role of coordinating councils: PPAC Alternative to Incarceration Subcommittee
Mandatory vs. Optional Court proceedings: Judicial Council

Criminal procedures: Judicial Council
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e Feedback from litigants regarding court experiences. Study done in the last five years
e Roleof Court Commissioners: Weighted Caseload study underway

In an effort to avoid duplication, the subcommittee agreed to focus its research on two
main topic areas: the plea colloquy process and examining the potential for creating efficiencies
injudicial caseload rotation.

II. Plea Colloquies
a. Background and Research Summary

A pleacolloquy is a conversation between ajudge and acrimina defendant, which must
occur when the defendant enters a guilty pleain court in order for the pleato be valid. The intent
of the colloquy isto ensure that a guilty pleais being made intelligently, knowingly, and
voluntarily by the defendant. The court must advise the defendant of the following things:

1. Thenature of the charge

2. The potential penalties which might result from the plea, including any mandatory
minimum sentence.

3. Thetria-related rights that are being waived by the guilty plea.

The court must ensure that the defendant understands each of these points. Many courts use a
script of questions which ajudge will ask while other courts utilize different methods to
complete this process.(Retrieved from http://en.wikipedia.org/wiki/Plea_colloquy)

As referenced in the History and Background section of this report, anecdotal frustration
has been voiced by some judges regarding the inconsistent administration of plea colloquies
statewide and how varying procedures are impacting the judicial process. The Subcommittee on
Court Efficiencies conducted research with the following goal in mind:

Resear ch Goal:

Determine if there is wide spread dissatisfaction in regard to the plea colloquy process among
judges and legal professionals, and if so, recommend methods to improve efficiency and
consistency of this process in Wisconsin courts.

Resear ch Methods:

e Survey circuit court judges to determine how they administer a plea collogquy to a defendant,
if they feel their current processis effective, and solicit procedural recommendations.
Research how/why various guilty pleas have been thrown out.

e Survey District Attorneys, defense attorneys, court staff, and any other related legal
professionalsin an effort to understand how the plea colloquy system affects higher duties
and how it is administered from varying perspectives.

e Research and gain an understanding of the intent, historical significance and parameters
Federal Rule 11 and how this shapes plea colloquies. Survey Wisconsin judges to determine
if any utilize the Rule 11 approach or would be in favor of adopting this approach.
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b. Plea Colloquy Procedural Research

Circuit Court Judge Survey Summary:

The subcommittee conducted a survey regarding judge’ s opinions and concerns with the

plea colloquy process. Surveyswere distributed to all judicial PPAC members, aswell asto
judgesin counties of court efficiencies subcommittee members. A total of 25 judges responded.
The following isa summary of the questions and answers provided by survey respondents.

Areyou satisfied with the procedurefor taking a criminal plea?
Table#1

Judge Response

No
24%

Yes
76%

Of the 25 judges who responded to the survey, 19 (76%) reported that they were satisfied with
the procedure for taking a criminal plea, six (24%) said they were not satisfied. Comments
providing an explanation for answers included:

Too long, too repetitive, too much uncertainty about the use of forms.

The procedure would be ok if it didn't take so long, and if there weren't persistent pressures
to move the cases along quickly.

It places the judge in a no-win situation where he or she either slows down and gets backed
up, or moves quickly and runs the danger of alegally inadequate colloquy.

There is no standard procedure. Judges vary widely in how extensive the colloquy is, largely
because the law is unclear about the extent to which a plea questionnaire creates a sufficient
record of mattersin the questionnaire.

Recommendation of an adequate and minimum colloquy, which could be vaired to address
special issues, would be helpful.

We need a standardized procedure and form that comports with the current law if is not
overly time consuming. Few judges seem to agree on what is required.

Isyour procedurefor administering a plea colloquy basically the same for every
case/defendant or doesit vary depending on certain circumstances of the case/defendant?

Court Efficiencies Subcommittee Final Report to PPAC
August 2006



Table#2

Judge Response

Uniform
Varying 48%

52%

Twelve (48%) judges reported having a uniform process for administering a plea and 13 (52%)
reported that their process varied. Comments provided by respondents showed that many of the
judges who selected “uniform” also provided narrative when they did things differently. Some

explanations for both types of processes provided by respondents to this question included:

e Usually take longer for afelony and OWI, going into more detail re: rights even if they have
completed a plea questionnaire.

e Run of the mill cases| rely more on the written form. In a high stakes case with a challenged
defendant, I’ [l spend more time on the verbal.

e |f I’'m not sure that a defendant understands, I'll ask open-ended questions to gauge their
comprehension.

o | triage types of cases and utilize the plea questionnaire to varying degrees depending on the
defendant’ s level of understanding, confidence in the defense counsel, seriousness of
charges, proposed sentence and more.

Do you feel that you conduct a meaningful colloquy with each defendant?
Table#3

Judge Response
No
8%

Yes
= 92%

Twenty-three (92%) of respondents stated that they felt they conducted a meaningful plea
colloquy with each defendant and two (8%) felt that they do not.

The following information was written in by respondents to providing further explanation:
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e | taketoo long, it istoo repetitious and can't rely on forms.

¢ Intheinterested of time, sometimes the procedure is rote and defendant may not indicate that
he doesn't understand. A ot depends on how prepared heis and if he has an attorney.

e Some defendants know the drill better than | do, and it's enough to briefly inquire if they
went over the plea questionnaire with their attorney and if they have any questions about the
rights they are giving up.

e Without question. | do it by the numbersto avoid an inadvertent omission
e I'm not aways convinced the defendant truly understands.

Average times reported for conducting a colloquy in misdemeanor, felony and OWI cases varied
from 3 minutes to 30 minutes.

Lastly, respondents were asked what changes they would suggest, if any, to improve the
plea colloquy process. Most of the comments centered on determining a minimum of what is
needed and many promoted the use of forms. Some respondents also strongly asked not to
change or tamper with the current process.

Attorney Survey Summary:

Representatives of the subcommittee agreed to send a survey to defense attorneys and
prosecutors viavarious e-mail listervsincluding “ DefenderNet Digest”, “SPD Attorneys’, and
“DANet”. A total of 30 attorneys responded to the survey, 20 of which were defense attorneys
and 10 of which were prosecutors. The following is a summary of their responses.

Areyou satisfied with the procedurefor taking a criminal plea?

Tables#4,5,6
Defense Attorney Prosecutor Response Total
Response

Yes No

40% 40% Yes
No 47%

No Yes 53%
60% 60%

When asked if they were satisfied with the procedure for taking a criminal plea, eight defense
attorney’ s and six prosecutors reported “Yes” and 12 defense attorney’s and four prosecutors
answered “No.” A total of 14 (47%) attorney’ s surveyed answered “Yes” and 16 (53%)
answered “No”.

Some explanations provided by survey respondents included:

Defense Attorneys:
e Judgesin our county do a good job taking pleas.
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It works well 99% of the time.

It seems that some judges want to see how fast they can get through the colloquy. The client
is so intimidated, he responds with what the judge wants. | get questions and doubts after the
hearing is adjourned despite my prior discussions and explanations. Some of the language
used in the canned questions is incomprehensible to my clients.

Some judges take much too long to take pleas, especially in misdemeanor cases where an
attorney is representing.

In general, courts should do a better job of directly asking defendants if they understand that
the whole purpose of al the other questions is to make it very difficult for the defendant to
take the plea back later. The present colloquy skirts around this.

Too often, the court asks only questions that the defendant can answer yes or no and this does
not ensure the defendant understands.

e SM-32 provides a sufficient overall structure.

e Overdl, areliable and well known process that keeps all parties and onlookers informed of
what is happening and why.

e More emphasis should be placed on the more important thing—the elements. When properly
discussed, | have seen many defendants, saddled with stupid and ineffective lawyers,
properly balk at pleading guilty when they understand (for the first time) what it is they are
pleading guilty to. Good example—worthless checks, “intended at the time they were written
to bounce.”

Prosecutors:

e Could be shorter but the plea questionnaire is helpful.

e | have never had a successful challenge to a pleawhen judges follow SM-32.

o | believe our appellate courts have taken the position that form/rhetoric/ritual is more
important than substance.

e |t takeslonger than it ought to.

e |t depends on the judge. The problems arise not from the procedure, but from judges who
rush through, or rail to question defendants about inconsi stencies between their answers and
what is written on the form.
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Do you consider SM-32 to be the Minimum colloquy, Maximum Colloquy, Standard

Colloquy or Other?
Tables#7,8.9

Defense Attorney Prosecutor Response Total
Response
Other Other MIN Other MIN
10% MIN 10% 10% 10% 20%
25%
MAX
20%
STDR
45% SSBE;R MAX
STDR ( 0
MAX 0% 20%
20%

When asked if they considered SM-32 to be the minimum, maximum or standard colloquy, five
defense attorneys and two prosecutors responded “minimum”, four defense attorney’ s and two
prosecutors responded “ maximum”, nine defense attorneys and six prosecutors responded
“standard”, and two defense attorneys and one prosecutor wrote-in another answer or selected
more than one answer. In total, six attorneys (20%) selected “minimum”, six (20%) attorney’s
selected “maximum”, 15 (50%) selected “ standard” and three (10%) were categorized as “ other.”

Attorneys were asked the open ended question of What questions must a judge always ask at a
plea hearing, regardless of the charge? Responses given included:

Defense Attorneys:

e Have there been any threats or promises?

e Do you admit afactual basisfor the plea?

e Areyou on any medications or under the influence of anything that may impair your ability
to understand the plea?

What are the elements of the charge that you are admitting?

Are you satisfied with the representation of your attorney?

What is the maximum charge and/or penalty you face?

Do you have any questions about your plea?

Do you understand the charge?

Do you understand the rights you are giving up?

Do you understand the plea agreement?

Did you read the form or go over it with your attorney?

Restate the plea agreement in your own words.

Isthis your signature on the form?

Do you understand that the court is not bound by the agreement and that the court could
sentence you to the maximum penalties under the law?

Are you pleading guilty because you are guilty?

e Have you had enough time to consult with your lawyer?

Prosecutors:
e |sthepleavoluntary or done in response to a promise or threat?

Court Efficiencies Subcommittee Final Report to PPAC 10
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Ask all questionsin SM-32.

Do you understand constitutional rights being given up?

Do you understand the elements of the crime?

Have you been satisfied with the representation of your counsel ?
Do you want more time with your attorney?

Do you understand INS consequences?

Go through questionnaire thoroughly.

Do you believe that attorney’s have any responsibility to ensurethat the court satisfiesthe

requirementsfor accepting a plea?
Tables#10, 11, 12

Defense Attorney Prosecutor Response Total
Response
Other Other
10% No 7%

20%

No

33% Yes

60%

Yes

0
No 50%

0
40% Yes

80%

When asked if attorney’s have any responsibility to ensure that the court satisfies the
requirements for accepting a plea, 10 defense attorney’ s and eight prosecutors reported “Y es”
and eight defense attorney’ s and two prosecutors answered “No.” Two defense attorneys selected
something other than yes or no. A total of 18 (60%) attorney’s surveyed answered “Yes’ and 10
(33%) answered “No”. Explanations provided by respondents included:

Defense Attorneys:

e [tisawasteof timeand money if apleais not adequate, and attorneys should be authorized
to speak up if they believe the colloquy is not adequate.

e Prosecutors yes, defense lawyers no. Good prosecutors will remind judges to tighten the
record.

e Judgesin my county seem to have forgotten what their role is. They have ceded much of
their responsibilities to attorneys and judicial staff already. Their goal, these days, isto close

e Defense attorneys should have discussed and explained all the defendants’ rights and the
effects of the plea before they get into court. They don’t have any obligations to ensure the
court satisfies the requirements for accepting the plea; however, the district attorney does.

e Sincethe state filed the charge and has the burden on proving the charge, the prosecutor
should ensure there is a proper basis for the entry of judge of conviction.
The responsibility is shared by the court and criminal defense counsel.

e If my client wants to plead, his/her right to effective counsel means | have a duty to handle
the proceedings correctly.

e We have aduty to educate the client about the system they are being processed through.
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Prosecutors:

e Yes, of course. All attorneys have the ethical obligation to make sure the pleawas taken in
full compliance with the law. If not, they must do what they can to remedy the problem.

e Defense attorneys have a special obligation to go through the elements of the offense.
Unfortunately not al attorneys diligently go through jury instructions prior to the hearing.
Both prosecutor and defense have an obligation to speak up if the judge misses something
during aplea.

e Otherwise you will have to spend timein afuture plea withdrawal situation that may not
come out in your favor.

e |t'sthe defense attorney’ s job to make sure the defendant understands the plea. It'sthe

prosecutors job to make sure the pleais valid so there are not appeals and so justiceis served.
e Noresponsibility, but as a practical matter, a vested interest because counsel will haveto live

with the fallout from alater successful attack on the guilty plea.

Doyou receiveor filealot of plea withdrawal motions after sentencing?
Tables#13,14,15

Defense Attorney Prosecutor Response Total
Response

Yes
23%
Yes
35%

No
No 77%
100%

No
65%

When asked if they receive or file alot of pleawithdrawal motions after sentencing, seven
defense attorney’ s and zero prosecutors reported “ Yes’ and 13 defense attorney’s and 10

prosecutors answered “No.” A total of seven (23%) attorney’s surveyed answered “Yes’ and 23
(77%) answered “NoO”.

Why do you think some defendantsfile plea withdrawal motions after sentencing?

Defense Attorneys:

e Defendants are unhappy that the judge did not follow the plea bargain and the judge did not
do an adequate job explaining the elements and/or maximum charge.

Unsatisfied with sentence (note: several respondents wrote this as the answer).

e They have second thoughts. They were talked into pleading by attorney, friends or family.
Friends convince them they got ripped off.

e 2 main reasons. The common reason is the defendant is upset because the judge gave him a
longer sentence than he expected because the plea agreement contained a sentencing
recommendation. The other reason is people who felt rushed and regretted the decision
because of doubts the state could prove its case or adesire to tell hisher side of the story.

e Thejudge “jumped’ the plea agreement to the surprise of the defendant.

e They (defendants) figure out they have aloser lawyer.

Court Efficiencies Subcommittee Final Report to PPAC
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Prosecutors:

Talk to inmatesin jail or friends.

In asmall number of cases, afew defense attorneys do not realistically explain potential
outcomes to clients. This raises expectation for clients and results in complaints when
outcome differs from expectations.

Defendants do what suits them at the moment. They want the best offer they can get so they
pleathen they really do not want to face the consequences of their action so they move to
withdraw.

They didn’t like their sentence.

They are bored in prison.

Unhappy with quality of representation by their lawyers.

What difference does it make, the plea colloguy should be designed to satisfy the law, not to
try and anticipate the complaints of defendants. As aclass, criminal defendants suffer the
effects of criminal thinking patterns which lead to awhole host of decisions that are usualy
irrational. They listen to advice from other jail or prison inmates or the person on the barstool
next to them or “enabler” family members asto what islegal or not. They don’t like the
consequences is the predominant reason...

When the presentence interview goes badly, and they realize there is going to be a
recommendation at or higher than the negotiations, they get scared and start denying things

again.

What changes would you suggest, if any, to change the plea colloquy?

Defense Attorneys:

Court Efficiencies Subcommittee Final Report to PPAC

Adopt Federal Rule 11. If the court will not follow the plea, the defendant should be allowed
to withdraw his or her plea....Our current system is fundamentally unfair and
inefficient...Rule 11 hasn’t destroyed the federal system and it will not glut our system with
unwanted trials either.

None, except the “understandings’ section is frequently not applicable. Maybe a different
form for misdemeanors.

Instead of asking a series of yes/no questions, the judges should ask questions which would
force the client to explain back his’her perception of what accepting a plea means.

None (note: several responded this way).

Not as long for misdemeanors. Attorneys job to make sure the defendant understands what
rights are being given up.

The effect of Truth in Sentencing should be explained.

Judges should pin the defense lawyer down on what they have actually done to prepare and
whether client istruly giving informed consent.

Require open ended questions.

Adoption of arule similar to Rule 11.

Written form should be more extensive.

Standard set for taking a plea and courts should not be alowed to vary from this.

Shorten it up for heaven’ s sake!

13
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Prosecutors:

e Shorter

e None, itissufficient asis.

e Changethe law to make it as hard to withdraw a plea before sentencing asit is after
sentencing.

e Keep training judges and bring their attention to the problem(s) of pleas.

e |t should be required for afactual basis to be placed on the record by the State and agreed to
by the defendant. Even if a defendant disagrees about certain facts and thisis placed on the
record, thiswill insure that he is agreeing to enough facts to support the plea after hearing
them out loud.

c. Federal Rule 11 Procedural Research

Rule 11 of the Federal Rules Of Crimina Procedure specifically addresses three types of
plea agreements. One of these alows the parties to agree that "a specific sentence. . . isthe
appropriate disposition of the case." Rule 11(c)(1)(C). Tria courts are either to accept or reject
the "C" agreement. If the court accepts the agreement, the court must impose the disposition
provided for in the agreement. Rule 11(c)(3). If the court rejects the agreement, the court must
inform the defendant that the court is not bound and afford the defendant the opportunity to
withdraw the plea. Rule 11(c)(4).

Supporters of the rule argue that most post-conviction motions seeking withdrawal of a
plea and most appeal s concerning the topic come from defendants who received a greater
sentence than expected. Supporters argue that "up front" involvement by the trial court would
increase certainty, reduce post-conviction motions and appeals and make the plea process more
efficient. Opponents argue that judges should not take part in the bargaining process at all and
that judges might feel pressured to adopt the plea agreement for the wrong reasons (i.e. to get the
case off the calendar).

Attorney Response Summary

The following is a summary of two questions asked to attorney’ s who were surveyed
regarding plea colloquy process. These questions were included in the same survey referenced in
the previous section. To reiterate, atotal of 30 attorneys responded to the survey, 20 of which
were defense attorneys and 10 of which were prosecutors. Respondents were provided the above
summary/explanation of Federal Rule 11.
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Would you favor adoption in Wisconsin of arulelike Federal Rule 117?
Tables#16,17,18

Defense Attorney Prosecutor Total

Responses Responses
No

15%

Yes
67%

Yes
85%

When asked if they would favor adoption in Wisconsin of arule like Federal Rule 11, 17 defense
attorney’ s and three prosecutors reported “Yes’ and three defense attorney’s and seven
prosecutors answered “No.” A total of 20 (67%) attorney’s surveyed answered “Yes’ and 10
(33%) answered “No”.

Do you, or do courts before which you practice, allow a defendant to withdraw a pleaif a
specific, joint, sentence recommendation will not be followed?

Tables#19,20,21
Defense Attorney Prosecutor Total
Responses v Responses
Other es Other Other

5% 10%

25% 20% Yes
13%
Yes

30%

No

70% No \ No
60% 67%

When asked if they or the courts before which they practice, allow a defendant to withdraw a
pleaif aspecific, joint, sentence recommendation will not be followed, one defense attorney and
three prosecutors reported “Yes’ and 14 defense attorney’ s and six prosecutors answered “No.”
Five defense attorneys and one prosecutor wrote in an “other” answer. A total of four (13%)
attorney’ s surveyed answered “Yes’ and 20 (67%) answered “No”. Six (20%) reported an
answer other than yes or no.

Judge Plea A greement Response Summary

A separate survey was given to judges by subcommittee member Professor David Schultz
at the end of a session during the Criminal Law and Sentencing Institute. Judges were provided
the following narrative description on the history of the Rule 11 approach in Wisconsin.

Court Efficiencies Subcommittee Final Report to PPAC 15
August 2006



The Longstanding rule in Wisconsin is that the trial court may not participate in plea
bargaining. This rule has been extended to disfavoring all attempts to require the judge to
indicate when he or she will not go along with the sentence recommended in an agreement.

The Wisconsin Supreme Court most recently reviewed thisissue in State v. Williams,
2000 W1 78, 236, Wis.2d 293, 613 N.W.2d. 132. The defendant in this appeal asked the court “to
adopt a new rule of procedure, which would require that if atrial judge anticipates exceeding the
state’' s sentence recommendation under a plea agreement, the trial judge must inform the
defendant of that fact and allow the defendant to withdraw his or her plea” 1. The court denied
the request, reaffirming the traditional rule against judge participation in the plea agreement
process. SM-32, Accepting A Pleaof Guilty, includes questions that reflect the traditional rule.
However, in footnote 11, the following stated:

Some Wisconsin judges prefer the practice of |etting the defendant know if a plea agreement
recommends a disposition that the judge finds to be unacceptable and afford the defendant the
opportunity to withdraw the guilty plea at that point...Thisis similar to the practice recognized
by the ABA Standards For Criminal Justice, which allows the parties to give advance notice of
the pleas agreement to the judge and allows the judge to indicate whether he or she would
concur in the agreement if such concurrence is consistent with the material disclosed in the
presentence report. Section 3.3, ABA Sandards Relating To The Plea Of Guilty. Also see Rule
11(c) of the Fedral Rules of Criminal Procedure. The Wisconsin Supreme Court has declined to
adopt this practice as a statewide requirement...

At the time this was written, it appeared to the subcommittee that the trend among state
judges was toward following the ABA Standards/Federal Rule 11 procedure. The Court
Efficiencies Subcommittee was interested in knowing whether this perception is accurate today.
Additionally, the subcommittee considered whether any changes might improve the efficiency of
the plea acceptance procedures. The following is a summary of the questions and answers
received from judges regarding this procedure. A total of 86 judges responded to the survey.

Astotypical plea agreementsin your court, how often do they include a specific sentence

recommendation?
Table#22

Judge Plea Agreement Response #1

Never

1% Occasion

8%

Often
91%
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Seventy-eight (91% of respondents) reported that typical plea agreementsin their court, “often”
include a specific sentence recommendation while seven judges (8%) reported that they
“occasionally” include a specific recommendation, and one judge reported that a specific
recommendation is “never” included.

In cases where you believe you arelikely to impose a mor e sever e disposition than called
for, or apparently anticipated by, the plea agreement, do you advise the defendant of that

fact?
Table# 23

Judge Plea Agreement Response #2

Never

Alw ays 26%

44%

Occasion
T 30%

Judges were asked “in cases where you believe you are likely to impose a more severe
disposition than called for, or apparently anticipated by, the plea agreement, do you advise the
defendant of that fact?” Twenty-two judges (26%) reported “never”, twenty-five (29%) reported
“occasionally” and thirty-seven (43%) reported “aways.” Two judges wrote in the word “rarely”
for his’her answer.

For those that answered “occasionally” or “always’ to the previous question, two follow-up
guestions were asked.
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Do you advise the defendant that he or she may withdraw his/her plea of guilty at this

time?
Table#24

Judge Plea Agreement Response #3

Never
24%

Alw ays
62%

Occasion

/ 14%

A total of 63 respondents answered this question. Fifteen (24%) responded “never”, nine (14%)
responded “occasionally”, and 39 (62%) answered “aways.”

If you have advised defendantsthat they may withdraw their plea under these

circumstances, how often do they withdraw?
Table#25

Judge Plea Agreement Response #4

Alw ays
2%

Never
43%

Occasion
55%

A total of forty-seven respondents answered this question. Twenty (43%) responded “never”, 26
(55%) responded “occasionally” and one judge responded “always.”

At the end of the Judge and Plea Agreements Survey, there was a section for open-ended
comments. The following isasummary of comments provided:

e | donot have al of the sentencing information at the time the recommendation is made. | aso
tell the defendant as part of the plea colloquy that | am not bound by recommendations.

e |f ajudge follows State vs. Klessig, etc. in taking a plea, you don’t have to warn that you
might not accept “the deal” because you' ve already told them that in the plea colloquy.
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e | rarely know the terms of apleabargain until I'm in court. Quite often the cases are resolved
on apretrial day and so | don't know in advance that a pleawill be taken. In the majority of
cases, we proceed to plea and sentencing on the spot. | ask in the colloguy that the defendant
understands that the state’ s recommendation is not binding on the court and discuss the range
of penalties. Then we go forward. In asignificant felony cases | would be more careful to
follow aRule 11 approach.

e | believethat fundamental fairness requires advance notice.

e | havevery few caseswhere | am likely to exceed a sentencing recommendation. | am going
to adopt this procedure in the future.

e Frankly I think it isfair to give both sides and the defendant a heads-up that the
recommendation does not make sense and that they will really need to persuade the court in
order for the court to fedl that it is the right decision.

e If | think | may deviate significantly from the recommendation, | have said “I won’t go along
with that.” Defendant can then decide whether to continue with plea. I’ve only done that a
couple of times. Otherwise, | just stressthat | don’t have to go along.

e | advise prior to taking plea so it would be the choice to not go forward with the plea

e | have aways believed that this procedure is required by “fundamental fairness.” Some
prosecutors | have seen agree to a deal which they know will not be followed by the judge.
Thisisdone just to get aplea. If the judge did not “warn” or alow withdrawal, the defendant
would effectively have been tricked into entry of the plea based on an implicit
misrepresentative of what the judge was most likely to do. | feel very strongly about this
issue.

e Aren’'t weobligated to wait until sentencing before making this decision?

o | tel themitislikely for an upward deviation from the agreement prior to taking the plea and
let the defendant decide to either plea or not or go back to discussion.

e | declined to do so in amultiple homicide case. The defendant plead guilty anyway.

e No matter what the judge says, the defendant believes he will receive the sentence
recommended by the DA in the bargain. That is the fact in the great majority of the plea
bargain cases. Sentencing isin the judge’s province.

Although optional, many of the judges who completed this survey provided their name. If
further research is necessary, many of these judges could be contacted for further information on
their procedures.
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d. Recommendations

Through its research and discussions, the Court Efficiencies Subcommittee concluded
that there are inconsistencies and differences of opinion regarding the plea colloquy.
Additionally there are varying methods of administering the plea colloquy, differences of
opinion on who holds the responsibility of certain aspects of the process, and questions about
the effects of these varying approaches on the appellate system. Thereis aso little consensus
on how to change or create efficienciesin regard to the colloquy. As an additional reference
point, on July 12, 2006, the Wisconsin Supreme Court underscored the importance of
administering a complete colloquy in State vs. Brown, 2006 W1 100, especially when
characteristics of the defendant show a need for more care and attention to detail (See State vs.
Brown in Appendix).

Asaresult of the research conducted and the feedback received, the Court Efficiencies
Subcommittee recommends to PPAC that these inconsistencies brought to the attention of
judges and the topic of plea colloquies be addressed through Judicial Education. Specifically,
the development of ajudicial education course or seminar that addresses the minimums and
necessities of completing a colloguy that would include a panel of judges discussing their
respective methods. Since there seem to be many approaches, the subcommittee felt a panel
would be able to best address the spectrum of techniques in administering a colloquy and an
open dialogue could communicate severa perspectives on the topic. The subcommittee also
recommends that the seminar materials include a copy of SM-32 and, in an effort to engender
open dialogue, the faculty utilize an electronic surveying system in which guestions and
answers can be viewed by participants during the seminar. Information gathered in this report
should be utilized to assist in the development of the judicial education course.

In regard to Federal Rule 11, the subcommittee believes that its preliminary research
showed that the potential for this to become a Wisconsin Rule is something that should be
further explored. The data collected showed that many judges are already practicing the Rule
11 approach and many attorneys would be in favor of this approach so in a sense atest
population already exists. The subcommittee recommends that this approach and the potential
for aRule be further examined by the Judicial Council.

The Subcommittee understands that a significant portion of the Court of Appeals criminal
caseload concerns issues arising out of pleawithdrawa motions. It isunknown whether alarge
percentage of these cases come from disgruntled defendants who receive a greater sentence of
incarceration than the sentencing recommendation. The thought isthat if it can be proven that a
large percentage of pleawithdrawal cases involve defendants who were sentenced to terms
greater than the sentence recommendation, then serious consideration might be given to adopting
arule similar to Federal Rule 11 (letting defendants know ahead of time whether the court is
likely to disregard the sentencing recommendation in favor of a greater sentence and giving the
defendant the opportunity to withdraw from the plea bargain.)

With thisideain mind, it is the recommendation of the Subcommittee to PPAC that the Court of
Appeals keep the following statistics for atwo year period:
1. The number of appeals each month in each district that are criminal cases.
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2. Of that number, the number that involves pleawithdrawals.

3. Of that number, the number of appeals where the facts are (as opposed to the issue or
issues on appeal) that the judge sentenced the defendant to aterm greater than the
specific sentencing recommendation (plea bargains where no sentencing recommendation
has been made do not count).

At the conclusion of the two year period, the court of appeals will send the resultsto PPAC
and/or the Judicial Council if they are exploring the topic, for further consideration.

1. Judicial Caseload Rotation

e. Background and Research Summary

Judicial Rotation was included as an issue by the PPAC Subcommittee on Court
Efficiencies. The subcommittee was made aware of problems with cases in which there was a
change of judge between entry of judgment and post judgment activity. The subcommittee
discussed the history, purposes and evolution of rotation procedures and rules.

Preliminary background research showed that the Committee on Judicial Organization
laid the foundation for the court reorganization in 1978 and included the following
recommendations and comments:

a. All courtsinthe single level trial court system should be courts of general jurisdiction, and
the judges thereof should periodically rotate among various types of cases.

b. Specialized courts are an impediment to flexibility and create artificia barriersto the flow of
judicia workload.

c. Periodic rotation of judges among various types of cases, with certain possible exceptions,
will improve the quality of judicial performance and will make more judicial manpower
available for any given case.

Additionally, Supreme Court Rule (SCR) Ch 70, Rules of Judicial Administration, includes
provision for the assignment of circuit judges [ SCR 70.23]

a. Theoriginal rule 70.23, created as part of court reorganization, required each chief judge to:
“...design aplan for the rotation of judicial assignmentsin multi-judge circuits within the
district.” Therule did not define “rotation”, provide atime line or articul ate a purpose.

b. Supreme Court Order 94-10, adopted pursuant to a petition by the Chief Judges and the
Director of State Courts amended the ruleto add: “In designing arotation plan the chief
judge shall do all of the following: (a) Equalize the workload in an equitable manner
considering any special circumstances in each circuit. (b) Assure general jurisdiction
availability and competence of al judgesin the circuit.”
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Current Status of caseload rotation in Wisconsin

1. Of the 72 Wisconsin counties, 4 appear to have “clean break” rotation/assignment systems
(Kenosha, Milwaukee, Walworth and Waukesha). In these counties, all cases are |eft behind
when ajudge is assigned to a new case type court division.

2. These 4 counties include 70 circuit judges, 29% of Wisconsin's 241 circuit court judges.

3. All other counties and judges, as a general rule, maintain control over post judgment matters
in cases they have decided.

4. The Uniform Rulesfor Trial Court Administration providein TCA 2 (a) “Where practical,
post-judgment matters shall be assigned to the judge who entered judgment.”

The efficiency issue was determined to have two aspects. Continuous assignment to one
judge provides efficiency in some individual cases. Rotation in large jurisdictions may not allow
for this. However, organization of the large courts by case-type divisions provides efficiencies
for management of caseloads, staff and facilities. The subcommittee determined that rotation
would result in inefficiency on in asmall subset of casesin “clean break” counties.

= Countieswhich have a “clean-break” rotation system.

= Caseswhich havetaken a substantial amount of judicial time and judicial
discretion. These are most often felony or family cases with judgment entered in the last
3 years. The most obvious problems arise when a successor judge hasto try to “read the
mind” of a previous judge in felony sentencing revocations and interpretations of a
judgment from a contested divorce. In these cases, reassignment of a case not only
creates judicial inefficiencies but, arguably, the finality and quality of justice. However,
the courts must and do deal with the same problems when a substitution isfiled after
appeal and when a circuit judge retires or dies.

It appears that most of these counties allow for either the successor judge or a party to ask for
the matter to be handled by the predecessor judge. This seems to achieve a reasonable
compromise between judicial consistency and rotation of assignments. However, serious
guestions have been raised as to whether this approach can work in Milwaukee County Circuit
Courts given the separate locations and different layouts of its court facilities.

f. Recommendation

The Judicial Caseload Rotation Work Group which included Judge Brown, Kassie
Murphy and Robin Dorman met with the Chief Judges in the “clean break” counties to discuss a
possible recommendation. With their input, the subcommittee recommends to PPAC that Chief
Judges in these counties take thisissue into consideration in designing rotation plans and, if
possible, develop a procedure that is most appropriate locally to provide for the return of a case
to a predecessor judge under certain circumstances.
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V. Conclusion
Summary of Recommendationsto PPAC:

1. Development of ajudicial education course/seminar on procedures surrounding the plea
colloquy featuring a panel of judges who have differing approaches or opinions on this topic.
Information from this report can and should be utilized to develop curriculum.

2. Referral to the Judicial Council, exploration of the Federal Rule 11 approach and its effects
on the system and the potential development of a similar Wisconsin Rule.

3. Request that the Court of Appeals keep statistics on cases related to Federal Rule 11 topic
(seereport narrative).

4. Chief Judgesin “clean break” rotation counties develop local procedures for return of caseto
predecessor judge when possible and appropriate.
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PPAC Court Efficiencies
Plea Colloquy: Preliminary Questionnaire

Please circle your answer.

1. Are vyou satisfied with the procedure for taking a criminal plea?

Yes No

If you circled “No”, please explain.

2. Is your procedure for administering a plea colloquy basically the same for every
case/defendant or does it vary depending on certain circumstances of the
case/defendant?

Uniform process Varying process

If you circled “Varying Process”, please explain.

3. Do you feel that you conduct a meaningful colloquy with each defendant?

Yes No

If you circled “No”, please explain.

4. Please estimate the average time it takes you to take a plea in each of the
following case types:

Misdemeanor:
Felony:
OWI:

5. What changes would you suggest, if any, to improve the plea colloquy?

Please return survey to Erin Slattengren, Office of Court Operations
fax: 608-267-0911 m email: erin.slattengren@wicourts.gov m mail: 110 E. Main St.,Suite 410, Madison, WI 53703




PPAC Court Efficiencies Subcommittee
Plea Colloquy Process: Questionnaire for Attorneys

Please circle your answer and provide further explanation when requested.

1. Are you satisfied with the procedure for taking a criminal plea?

Yes No

Please explain your answer.

2. Do vyou consider SM-32 to be:

the minimum colloquy the maximum colloquy the standard colloquy

Please explain your answer.

3. What questions must a judge always ask at a plea hearing, regardless of the charge?

4. Do you believe that attorneys have any responsibility to ensure that the court satisfies the
requirements for accepting a plea?

Yes No

Please explain your answer.



PPAC Court Efficiencies Subcommittee
Plea Colloquy Process: Questionnaire for Attorneys

5. Do you receive or file a lot of plea withdrawal motions after sentencing?

Yes No

Please explain your answer.

6. Why do you think some defendants file plea withdrawal motions after sentencing?

7. Rule 11 of the Federal Rules Of Criminal Procedure specifically addresses three types of plea
agreements. One of these allows the parties to agree that "a specific sentence . . . is the appropriate
disposition of the case." Rule 11(c)(1)(C). Trial courts are either to accept or reject the "C"
agreement. If the court accepts the agreement, the court must impose the disposition provided for in
the agreement. Rule 11(c)(3). If the court rejects the agreement, the court must inform the defendant
that the court is not bound and afford the defendant the opportunity to withdraw the plea. Rule

11(c)(4).

Supporters of the rule argue that most post-conviction motions seeking withdrawal of a plea and most
appeals concerning the topic come from defendants who received a greater sentence

than expected. Supporters argue that "up front" involvement by the trial court would increase
certainty, reduce post-conviction motions and appeals and make the plea process more efficient.
Opponents argue that judges should not take part in the bargaining process at all and that judges
might feel pressured to adopt the plea agreement for the wrong reasons (i.e. to get the case off

the calendar).

a) Would you favor adoption in Wisconsin of a rule like Federal Rule 11?

Yes No

b) Do you, or do courts before which you practice, allow a defendant to withdraw a plea if a
specific, joint, sentence recommendation will not be followed?

Yes No

8. What changes would you suggest, if any, to change the plea colloquy?
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State of W sconsin,
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JUL 12, 2006
Janmes E. Brown,
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Def endant - Appel | ant - Peti ti oner. derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

M1 DAVID T. PROSSER, J. This is a review of an
unpubl i shed court of appeals decision' affirming the circuit
court's denial of Janmes Brown's (Brown) postconviction notion to
W thdraw his gqguilty pleas to three felony charges. Br own
contends that he did not enter his guilty pleas know ngly,
intelligently, and voluntarily. To support this claim he

points to the transcript of the plea hearing and alleges that

! State v. Brown, No. 2003AP2662-CR, unpublished order (Ws.
Ct. App. Feb. 21, 2005).
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the circuit court judge failed to follow sone of the duties

i mposed by Ws. Stat. § 971.08 (2001-02)? and State v. Bangert,

131 Ws. 2d 246, 389 N.W2d 12 (1986).

12 This review presents the question whether the circuit
court erred by denying Brown's postconviction notion wthout an
evidentiary hearing. A defendant is entitled to an evidentiary
hearing on a nmotion to wthdraw a quilty plea when (1) the
def endant nakes a prima facie showng that the circuit court's
plea colloquy did not conformwth 8 971.08 or other procedures
mandated at a plea hearing; and (2) the defendant alleges he did
not know or understand the information that should have been

provided at the plea hearing. State v. Hanpton, 2004 W 107,

146, 274 Ws. 2d 379, 683 N W2d 14; Bangert, 131 Ws. 2d at
274. In this case, the parties dispute whether Brown has net
t hese two requirenents.

13 First, Brown contends his guilty plea was not know ng,
intelligent, and voluntary because the circuit court (1) failed
to enunerate the elenents of the charges to which he pleaded
guilty; (2) failed to inform himof the constitutional rights he
wai ved by pleading guilty; and (3) failed to adequately explain
t he potential punishnment he faced.

14 Second, Brown alleges, sonewhat indirectly, that he
did not understand information that should have been presented

at the plea hearing.

2 All references to the Wsconsin Statutes are to the 2001-
02 version unl ess otherw se indicat ed.



No. 2003AP2662- CR

15 Based on the transcript of the plea hearing, we
conclude Brown has made a prima facie showng that the circuit
court did not fully comply with Ws. Stat. § 971.08 and Bangert.
The circuit court did not satisfactorily enunerate, explain, or
di scuss the facts or elenments of the three felonies in a manner
that would establish for a reviewing court that Brown understood
the nature of the charges to which he pleaded guilty. e
further conclude that Brown adequately alleged that he did not
understand the nature of the charges to which he pleaded guilty.
Finally, we conclude that there were shortcomngs with respect
to Brown's apparent waiver of constitutional rights.

16  Accordingly, we reverse the court of appeals and
remand to the circuit court for an evidentiary hearing at which
the State will have an opportunity to present evidence that
Brown understood the nature of the charges to which he pleaded

guilty and understood the rights he gave up. See Hanpton, 274

Ws. 2d 379, 146. If the State cannot prove by clear and
convincing evidence that Brown understood the nature of the
charges and the constitutional rights he gave up, the circuit
court shall grant Brown's notion to withdraw his guilty pleas.
| . FACTS AND PROCEDURAL HI STORY

17 The crimnal conplaint alleges that on July 19, 2001,
Brown and two ot her nal es approached Steven Booth at a M| waukee
hotel where Booth worked. Brown and the other nen robbed Booth
at gunpoint and forced himinto the hotel room where Booth |ived
with his girlfriend. Booth's girlfriend was sleeping in the
room when the nen entered. Once in the room Brown and his

3
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friends rummaged through the victins' belongings, forced Booth
into the bathroom and each sexually assaulted Booth's
girlfriend. Sonme of these allegations are in dispute.

18 The crimnal conplaint charged Brown with first-degree
sexual assault by use or threat of use of a dangerous weapon,?
armed burglary,* and armed robbery.® Subsequently, the State
filed an information that added a charge of kidnapping.® On all
four counts, Brown was nanmed as party to the crine pursuant to
Ws. Stat. 8§ 939.05. Al four counts were Class B felonies that
carried maxi mum penal ties of 60 years.
Ws. Stat. 8§ 939.50(3)(b).

19 At the time of these crines, Brown was a 1l7-year-old
hi gh- school dropout. He had conpleted ninth grade but was
illiterate and had been diagnosed with reading and mathematics
di sorders. At the sentencing hearing, Brown's attorney told the
court: "M. Brown is not a slowreader. He's not a poor reader
He is a nonreader. He's as deficient in this regard as anybody
|'ve ever represented in 20-sone years."

110 At Brown's initial appearance, the court stated the
three offenses with which Brown was originally charged and told
Brown that each charge carried a nmaxi mum penalty of 60 years

In his next court appearance, Brown waived his right to a

% Ws. Stat. § 940.225(1)(b).

* Ws. Stat. § 943.10(2)(a).

°® Ws. Stat. § 943.32(1)(a) and (2).
® Ws. Stat. § 940.31(1)(b).
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prelimnary hearing. Neither the crimnal conplaint nor the
information was ever read to Brown in court before the plea
heari ng.

11 After plea negotiations, Brown pleaded guilty, as a
party to the crime, to first-degree sexual assault wth a
weapon, arned robbery with use of force, and kidnapping, at a
hearing before M Iwaukee County Circuit Judge Jeffrey Wagner.’
Because of Brown's illiteracy, no plea questionnaire and waiver
of rights form was conpl et ed. I nstead, Brown's attorney,
Patrick Earle, advised the circuit court that the requirenents
for a valid guilty plea, including "the factual basis,” would
have to be done orally.

112 Despite this notice, the circuit court never addressed
any of the elenents of the crinmes to which Brown pleaded guilty.

The entire exchange between the «circuit court and Brown

concerning the nature of the charges was as foll ows:

THE COURT: But we need a signed Qilty Plea
Questionnaire and Waiver of Ri ght s
form

MR EARLE: Ckay. 8

THE COURT: If I have one, then you can—+ nean do

you feel confortable with what you' ve
said to him and gone over t he
provisions that are contained in that
form right?

"In exchange for his guilty pleas, the State agreed to
dism ss the charge of arned burglary and have it read in at
sent enci ng.

8 Conpl et ed documents were never supplied for the record.
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| ve gone over every word.

Al right.
that he's got.

Then he can sign the one

| wasn't able to put all the elenents
of all three offenses on each one. I
started to fill out one and decided |

could do it orally wth him So |
don't have three for himto sign, just
this one. | would have to do three
nor e.

But he wunderstands those elenments of
t he of fenses?

Yes.

You've gone over those elenents wth
hi n?

Yes.

kay. Sir, do you understand what
you're char ged Wt h, t he char ges
agai nst you? The first degree sexual

assault while arned; is that correct?
Yeabh.

And the
crime?

armed robbery, to a

party

Yeah.
And t he ki dnapping, party to a crimnme?
Yeah.

You have read the Conplaint or had it

read to you?
Yeah.
So you understand it?

Yes.
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THE COURT: You understand the <charges to which
you' re pleading to?

THE DEFENDANT: Yeah.

THE COURT: And you've gone over the elenents wth
your |awer, right?

THE DEFENDANT: Yeah.

THE COURT: And, Counsel, you' ve gone over those
el ements specific with him as to each
one of those counts?

MR, EARLE: Yes.

THE COURT: And he appeared to wunderstand those
el enents the State would have to prove?

MR EARLE: Yes.
113 After accepting Brown's qguilty pleas, the circuit

court added:

THE COURT: Now, you've gone over the concept of
party to a crime wth vyour [|awer,
al so, right?

THE DEFENDANT: Yeah.

THE COURT: You understand that al so?

THE DEFENDANT: Yeah.

14 Next, the circuit court reviewed the constitutional
rights Brown waived by pleading guilty, including the right to a
trial; the right to a jury and a unaninous verdict; the right
not to incrimnate hinself; the right to testify and present
evidence; the right to subpoena w tnesses; the right to confront
W tnesses; and the right to nake the State prove the el enents of

each count beyond a reasonable doubt. Additionally, the circuit
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court explained that each charge carried a maxi num sentence of
60 years.

15 Based on the colloquy, the <circuit court accepted
Brown's guilty pleas. At the subsequent sentencing hearing,
Brown was sentenced to 25 years initial confinenent and 25 years
ext ended supervision by Grcuit Judge M Joseph Donal d. °

116 After sentencing, Brown tinely filed a postconviction
notion under Ws. Stat. 8§ 809.30, seeking to withdraw his guilty
pl eas on the basis that the pleas were not know ng, intelligent,
and voluntary. The notion alleged that the elenments of the
of fenses were not recited or discussed, that the record failed
to denonstrate Brown understood the elenents of the charges or
the constitutional rights he was waiving, and that the record
| acked an accurate and conplete recitation of the potential
penalties or the possibility of consecutive sentences. The
nmotion also alleged indirectly that Brown did not understand the
information that should have been presented at the plea hearing.

17 Judge \Wagner denied Brown's notion wthout an
evidentiary hearing, finding that the plea colloquy net the

requi renents of both Ws. Stat. 8§ 971.08 and Bangert. The court

® The circuit court sentenced Brown to 10 years for the
sexual assault, and 40 years each for the arned robbery and
ki dnappi ng. The 40-year sentences are concurrent to each other,
and consecutive to the 10-year sentence. The sentences are
bi furcated as follows: for the sexual assault, 5 years initial
confinement and 5 years extended supervision; for the arned
robbery, 20 vyears initial confinenent and 20 years extended
supervision; for the kidnapping, 20 years initial confinenent
and 20 years extended supervi sion.
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of appeals sunmmarily affirnmed, and we granted Brown's petition
for review
1. STANDARD OF REVI EW
118 When a defendant seeks to withdraw a guilty plea after
sentencing, he nust prove, by clear and convincing evidence,
that a refusal to allow wthdrawal of the plea would result in

"mani fest injustice.” State v. Thonmms, 2000 W 13, 916, 232

Ws. 2d 714, 605 N W2d 836. One way for a defendant to neet
this burden is to show that he did not know ngly, intelligently,

and voluntarily enter the plea. State v. Trochinski, 2002 W

56, 115, 253 Ws. 2d 38, 644 N.W2d 891; State ex rel. Warren v.

Schwarz, 219 Ws. 2d 615, 636, 579 N.W2d 698 (1998); State v.
Krawczyk, 2003 W App 6, 19, 259 Ws. 2d 843, 657 N.w2d 77.

119 When a gquilty plea is not knowing, intelligent, and
voluntary, a defendant is entitled to withdraw the plea as a
matter of right because such a plea "violates fundanental due

process." State v. Van Canp, 213 Ws. 2d 131, 139, 569

N.W2d 577 (1997). Whether a plea is knowng, intelligent, and

voluntary is a question of constitutional fact. Trochinski, 253

Ws. 2d 38, ¢{16. We accept the circuit court's findings of
historical and evidentiary facts wunless they are clearly
erroneous but we determne independently whether those facts
denonstrate that the defendant's plea was know ng, intelligent,
and voluntary. |d.

20 The issue presented in this case does not require us
to determne whether Brown's quilty pleas were know ng,
intelligent, and voluntary. Qur task is to determ ne whether

9
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Brown has raised sufficient concerns about whether his pleas
were knowing, intelligent, and voluntary to entitle him to an
evidentiary hearing on his notion to withdraw the pl eas.

21 Brown's post convi cti on not i on concerns al | eged
deficiencies in the plea colloquy. Wether Brown has pointed to
deficiencies in the plea colloquy that establish a violation of
Ws. Stat. 8 971.08 or other mandatory duties at a plea hearing

is a question of law we review de novo. See State v. Brandt,

226 Ws. 2d 610, 618, 594 N.W2d 759 (1999). Li kewi se, whet her
Brown has sufficiently alleged that he did not know or
understand information that should have been provided at the

plea hearing is a question of |aw See State v. Bentley, 201

Ws. 2d 303, 310, 548 N.W2d 50 (1996).
[11. THE BANGERT REQUI REMENTS FOR A PLEA COLLOQUY
122 Gven the frequency wth which violations of
Ws. Stat. § 971.08'° and Bangert are alleged, and in |ight of
the inadequate plea colloquy in this case, we take this
opportunity to reexamne the |legal tenets fundanental to guilty

pl eas.

19 Wsconsin Stat. § 971.08(1) provides in part:

(1) Before the court accepts a plea of guilty or
no contest, it shall do all of the foll ow ng:

(a) Address t he def endant personal |y and
determine that the plea is nmade voluntarily wth
understanding of the nature of the charge and the
potential punishnent if convicted.

10
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23 The duties established in Ws. Stat. § 971.08, in
Bangert, and in subsequent cases are designed to ensure that a
defendant's plea is knowing, intelligent, and voluntary. The
faithful discharge of these duties is the best way we know for
courts to denonstrate the critical inportance of pleas in our
system of justice and to avoid constitutional problens.!?

24 The Bangert opinion is a tineless primer on the
foundation principles of the plea colloquy. It answers the oft-
expressed concern that pleas consune too nuch valuable court
tine.

25 The United States Constitution sets forth the standard

that a guilty or no contest plea nust be affirmatively shown to

be knowi ng, intelligent, and voluntary. Bangert, 131 Ws. 2d at
260. If this showing does not appear in the transcript of the
pl ea hearing, there is a high probability that it wll have to
be shown in a postconviction hearing.

26 Historical perspective on the required procedure is
val uabl e. In Bangert this court confronted the inplications of

a decision it had nmade a year earlier. In State v. Cecchini,

124 Ws. 2d 200, 368 N wW2d 830 (1985), the court hel d

1 Ws—JI Criminal SM32 (1995) summarizes the duties a
circuit court should conplete in accepting a guilty, no contest,
or Alford plea and prescribes a recomrended procedure to ensure
no step is omtted. See North Carolina v. Alford, 400 U S. 25
(1970). We strongly encourage courts to follow these plea-
accept ance procedures.

12*A plea of guilty is nmore than a confession which admits

that the accused did various acts; it is itself a conviction."
Boykin v. Al abama, 395 U. S. 238, 242 (1969).

11
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unani nously that prior to accepting a plea, a trial court "nust
ascertain that the defendant understands the nature of the

charge, and that this nmust be done on the record at the plea

hearing." Id. at 201 (enphasis added). The court added:
"Because the trial court failed to do so. . . the plea was
involuntary and unknowing and in violation of the defendant's
right to due process.” Id. In short, wunder Cecchini, a
deficient plea colloquy was per se a violation of due process
and required wthdrawal of the defendant's plea.

127 Then Bangert canme al ong. It involved a defendant who
had nurdered an Eau Caire police officer. Al t hough the
defendant had been involved in extensive proceedings and
di scussions before his plea, his plea colloquy was plainly
insufficient to show that he wunderstood the nature of the
char ge. I f Cecchini were applied, Bangert could withdraw his
plea as a matter of right.

128 The Bangert court reconsidered the Cecchini rule and
wi t hdrew | anguage from that opinion, but it did not conprom se

or "discard the mndatory requirenent that trial j udges

undertake a personal colloquy with the defendant to ascertain
hi s understanding of the nature of the charge[.]" Bangert, 131
Ws. 2d at 260 (enphasi s added).

129 The court held that a plea wll not be voluntary
unless the defendant has a full wunderstanding of the charges

agai nst him Id. at 257 (citing Brady v. United States, 397

US 742, 748 n.6 (1970)). In addition, for a plea to function
as a valid waiver of constitutional rights, the plea nust be an

12
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i ntentional relinquishnment of known rights. Id. at 265 (citing

McCarthy v. United States, 394 U S. 459, 466 (1969); Johnson v.

Zerbst, 304 U S. 458, 464 (1938)). Thus, a plea wll not be
voluntary unless the defendant understands the nature of the
constitutional rights he is waiving. Bangert, 131 Ws. 2d at
265.

130 To ensure a knowing, intelligent, and voluntary plea,
Bangert also required that a trial judge explore the defendant's
capacity to nmake inforned decisions.

31 In his concurring opinion, Chief Justice Nathan
Heffernan stated: "Cecchini established that a conplete record

of a defendant's understanding of a plea be nade at the plea

heari ng. This procedure discourages postconviction attacks."
Id. at 298 (Heffernan, C.J., concurring). "[ A] postconviction
cure procedure sinply neans there wll be one or nore
evidentiary hearings on the plea withdrawal issue.” 1d. at 299.

132 Smarting from this criticism the mpjority condemed
perfunctory <colloquies, facially superficial colloquies, and
ritualistic colloquies. "This court cannot overenphasize the
i nportance of the trial court's taking great care in
ascertaining the defendant's understanding" of the nature of the
charges and the constitutional rights being waived. 1d. at 266,
270.

133 To head of f post convi ction heari ngs on pl ea

wi thdrawal s, the court said:

W reiterate that the duty to conply wth the
plea hearing procedures falls squarely on the trial

13
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judge. W understand that nost trial judges are under

consi derable calendar constraints, but it is of
paranmount inportance that judges devote the tine
necessary to ensure t hat a pl ea nmeet s t he
constitutional standard. The plea hearing colloquy
must not be reduced to a perfunctory exchange. It

demands the trial court's "utnost solicitude."

ld. at 278-79 (quoting Boykin v. Alabama, 395 U S. 238, 243-44

(1969)) (enphasis added). "Such solicitude wll serve to
forestall postconviction notions, which have an even nore
detrinental effect on a trial court's tinme limtations than do
properly conducted plea hearings." 1d. at 279.

34 To assist circuit courts, the Bangert decision
outlined a judge's duties at a plea hearing, drawing on
Ws. Stat. § 971.08, famliar case law, and Ws JI—Crimnal SM
32 (1985), Part V, Waiver of Constitutional Rights. Bangert,
131 Ws. 2d at 261-62, 270-71. W take this opportunity to
restate and suppl enent the Bangert outline.

135 During the course of a plea hearing, the court nust

address the defendant personally and:

(1) Determine the extent of the defendant’s
education and general conprehension so as to assess
the defendant's capacity to understand the issues at
the hearing;®®

(2) Ascertain whether any prom ses, agreenents,
or threats were made in connection wth the
defendant's anticipated plea, his appearance at the
hearing, or any decision to forgo an attorney;*

13 State v. Bangert, 131 Ws. 2d 246, 261-62 389 N.w2d 12
(1986) .

4 1d. at 262.

14
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(3) Alert the defendant to the possibility that
an attorney may discover defenses or mtigating
circunstances that would not be apparent to a |aynan
such as the defendant;'®

(4) Ensure the defendant understands that if he
is indigent and cannot afford an attorney, an attorney
will be provided at no expense to hiny?'®

(5) Establish the defendant's understanding of
the nature of the crime with which he is charged and
the range of punishnments to which he is subjecting
hi nsel f by entering a plea;

(6) Ascertain personally whether a factual basis
exists to support the plea;!®

(7) Inform the defendant of the constitutional
rights he waives by entering a plea and verify that
the defendant wunderstands he is giving up these
rights;?1®

(8) Establish personally that the defendant
understands that the court is not bound by the terns
of any plea agreenent, including recommendations from
the district attorney, in every case where there has
been a pl ea agreenent; ?°

(9 Notify t he def endant of t he di rect

consequences of his plea;? and

¥ 1d.

16 ;

7 1d.; Ws. Stat. § 971.08(1)(a).
18 |d.; Ws. Stat. § 971.08(1)(b).

19 State v. Hanpton, 2004 W 107, 24, 274 Ws. 2d 379, 683
N. W2d 14; Bangert, 131 Ws. 2d at 270-72.

20 Hanpton, 274 Ws. 2d 379, 9120, 69: State ex rel. Wite
v. Gray, 57 Ws. 2d 17, 24, 203 N.W2d 638 (1973).

l State ex rel. Warren v. Schwarz, 219 Ws. 2d 615, 636,
579 N.W2d 698 (1998). The nost contenporary interpretation of
this requirenent is catalogued in Ws JI—&rimnal SM 32.
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(10) Advise the defendant that "If you are not a
citizen of the United States of Anmerica, you are
advised that a plea of guilty or no contest for the
offense [or offenses] with which you are charged nmay
result in deportation, the exclusion from adm ssion to
this country or the denial of naturalization, under
f eder al l aw, " as provi ded in
Ws. Stat. § 971.08(1)(c). *

136 A circuit court's failure to fulfill a duty at the
plea hearing wll necessitate an evidentiary hearing if a
defendant's postconviction notion alleges he did not understand
an aspect of the plea because of the om ssion. As Bangert put
it: "Wienever the sec. 971.08 procedure is not undertaken or
whenever the court-nmandated duties are not fulfilled at the plea
heari ng, the defendant may nove to withdraw his plea." Bangert,
131 Ws. 2d at 274. Assuming the defendant's postconviction
motion is adequate to require a hearing, he may wthdraw his
plea after sentencing as a matter of right unless the state can
show the plea was entered know ngly, intelligently, and
voluntarily, despite the deficiencies in the plea hearing.

Trochi nski, 253 Ws. 2d 38, 117; Van Canp, 213 Ws. 2d at 139.

22 See  State v. Douangmala, 2002 W 62, Y19, 253
Ws. 2d 173, 646 N.W2d 1.

The court is also required by Ws. Stat. 8 971.08(1)(d) to
inquire of the district attorney whether he or she has conplied
with Ws. Stat. 8§ 971.095(2) concer ni ng consul tation W th
victims.

Wsconsin Stat. 8 971.08 is nodeled on the 1970 version of
Federal Rule of Crimnal Procedure 11. Bangert, 131 Ws. 2d at
260-61. Since that tine, Rule 11 has been significantly anended
to inpose a greater nunber of duties upon federal district court
judges before accepting a guilty or no contest plea. Many of
the accretions to Rule 11 are tracked in Wsconsin case |aw and
anendnents to Ws JI—€&rimnal SM 32.
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137 1f a defendant does not understand the nature of the
charge and the inplications of the plea, he should not be
entering the plea, and the court should not be accepting the
pl ea. On the other hand, if a defendant does understand the
charge and the effects of his plea, he should not be permtted
to gane the system by taking advantage of judicial m stakes.

138 Under our rules, a defendant can wait until he knows
his sentence before he noves to wthdraw his plea, and he may
not be disadvantaged by this delay as long as he is able to
point to a deficiency in the plea colloquy. Thus, only the
court, with the assistance of the district attorney, can prevent
potential sandbagging by a defendant by engagi ng the defendant

at the plea colloquy and naking a conplete record. See Bangert,

131 Ws. 2d at 275.

139 After sentencing, in cases that involve an alleged
deficiency in the plea colloquy, an attenpt to withdraw a guilty
plea proceeds as follows. The defendant nust file a
post convi ction not i on under Ws. Stat. 8§ 809.30 or ot her
appropriate statute. The notion nust (1) make a prima facie
showing of a violation of Ws. Stat. 8§ 971.08(1) or other court-
mandated duties by pointing to passages or gaps in the plea
hearing transcript; and (2) allege that the defendant did not
know or understand the information that should have been
provi ded at the plea hearing. Bangert, 131 Ws. 2d at 274.

140 When a Bangert notion is filed, it is reviewed by the
court. If the notion establishes a prima facie violation of
Ws. Stat. § 971.08 or other court-nmandated duties and nmakes the
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requisite allegations, the court nust hold a postconviction
evidentiary hearing at which the state is given an opportunity
to show by clear and convincing evidence that the defendant's
plea was know ng, intelligent, and voluntary despite the
identified inadequacy of the plea colloquy.? Bangert, 131
Ws. 2d at 274. \Wen the defendant has net his two burdens, the
burden of producing persuasive evidence at the evidentiary
hearing shifts to the state.* 1d. at 275. In neeting its
burden, the state may rely "on the totality of the evidence,
much of which will be found outside the plea hearing record.”
Hanpton, 274 Ws. 2d 379, 147. For exanple, the state nmay
present the testinony of the defendant and defense counsel to
establish the defendant's under st andi ng. Bangert, 131
Ws. 2d at 275. The state my also utilize the plea
gquestionnaire and waiver of rights form docunentary evidence

recorded statenments, and transcripts of prior hearings to
satisfy its burden

41 If the state is able to neet its burden, the hearing

shoul d be over. In a theoretical sense, the burden wll have
22 There will be no need for an evidentiary hearing if the
court grants the defendant's notion to withdraw his plea. o

course, the objective of a conplete plea colloquy, beyond
assuring that a defendant's plea is knowng, intelligent, and
voluntary, is to mninmze the necessity of a postconviction
evidentiary hearing on the plea.

2 As we explained in Bangert, 131 Ws. 2d at 275, part of
the reason the burden shifts from the defendant to the state is
that this burden-shifting "will encourage the prosecution to
assist the trial court in neeting its sec. 971.08 and other
expressed obligations.™
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shifted back to the defendant, but there is nothing for the
def endant to prove because the defendant is not entitled to turn
a Bangert hearing into a fishing expedition on other issues that
were not pleaded in the defendant's original notion.

142 When the defendant files a dual purpose notion—that
is, a Bangert notion conbined wth a notion that alleges
ineffective assistance of counsel or sone other problem
affecting the plea that is extrinsic to the plea hearing record—
—+the court should make an initial ruling on whether an
evidentiary hearing is required and, if it is, what the hearing
wi || address. It nmust be renenbered that when the defendant
makes the type of notion discussed in Bentley, which requires
testinmony or the examnation of evidence outside the existing
record, the defendant is entitled to an evidentiary hearing only
if his postconviction notion alleges facts that, if true, would
entitle him to relief. Id. at 310. "To ask the court to
exam ne facts outside the record in an evidentiary hearing
requires a particularized notion wth sufficient supporting
facts to warrant the undertaking." Hanpton, 274 Ws. 2d 379,
161. In addition, the defendant maintains the burden of proof
in a Bentley-type hearing and the facts adduced nust show
mani fest injustice by clear and convincing evidence before the
defendant may withdraw his plea. Bentley, 201 Ws. 2d at 311

| V. BROAN S MOTI ON

143 This <case concerns whether Brown's postconviction
nmotion was sufficient to require an evidentiary hearing because
of alleged deficiencies in the plea colloquy. Accordingly, we
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must determ ne (1) whether Brown has nmade a prima facie show ng
that Ws. Stat. 8§ 971.08(1) or other court-mandated duties were
not followed, and (2) whether he adequately alleged that he did
not understand information that should have been provided at the
pl ea heari ng.

144 Brown contends the circuit court failed to conformto
its plea-taking duties in three respects. First, the circuit
court did not establish that Brown understood the nature of the
charges to which he pleaded guilty. Second, the circuit court
did not adequately inform Brown of the constitutional rights he
wai ved by pleading guilty. Third, the circuit court did not
adequately explain the range of punishnents associated with each
charge. W w Il address each of Brown's challenges to the plea
col | oquy.

A The Nature of the Charges

45 Brown argues he nmade a prima facie showing that he did
not understand the nature of the charges based on the fact that
the plea hearing |acked any discussion of the elenments of the
of fenses to which he pleaded guilty. The State responds that
the circuit court established Brown's understanding of the
charges at the plea hearing in other ways. Both parties rely
upon Bangert.

146 In Bangert we said a circuit court may establish the
def endant's understanding of the charges to which he is pleading
by any one of, or conbination of, the follow ng non-exhaustive
met hods. "First, the trial court may summarize the elenments of
the crime <charged by reading from the appropriate jury
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instructions, see Ws. Jl—Crimnal SM32, Part |V [1995], or
fromthe applicable statute.” Bangert, 131 Ws. 2d at 268.

47 "Second, the trial judge nmay ask defendant’s counsel
whet her he explained the nature of the charge to the defendant

and request him to summarize the extent of the explanation,

including a reiteration of the elenents, at the plea hearing.”

I d. (enphasis added).

148 "Third, the trial judge nmay expressly refer to the
record or other evidence of defendant’s know edge of the nature
of the charge established prior to the plea hearing." |d. "For
exanple, when a <crimnal conplaint has been read to the
defendant at a prelimnary hearing, the trial judge may inquire
whet her the defendant understands the nature of the charge based
on that reading." Id. "A trial judge may also specifically
refer to and summarize any signed statement of the defendant
which mght denonstrate that the defendant has notice of the
nature of the charge." I1d.

149 The State enphasizes that the Bangert list is non-
exhaustive, and we agree. There may be other ways to show a
def endant's understandi ng of the charges.

50 In this case, the State notes: (1) Brown's defense
attorney stated he had reviewed the elenments with Brown; (2)
Brown confirmed that his attorney reviewed with himthe el enents
of the charges; and (3) Brown said he understood the charges.

51 These representations are not sufficient to establish
that Brown's plea was knowi ng, intelligent, and voluntary. The
State concedes that where an illiterate defendant is involved,
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the better practice is to use one of the three nethods expressly
stated in Bangert to establish that the defendant understood the
nature of the charges.

152 Complying wth the requisite standards is not
optional. Bangert requires that the plea colloquy establish the
defendant's understanding of the nature of the charges, the
range of penalties, the constitutional rights being waived, and

other essential information on the record. W observed in

Bangert that the method a circuit court enploys to ascertain a
def endant's understandi ng shoul d depend upon "the circunstances
of the particular case, including the |evel of education of the
defendant and the conplexity of the charge[s]." Bangert, 131
Ws. 2d at 267-68. The less a defendant's intellectual capacity
and education, the nmore a court should do to ensure the
def endant knows and understands the essential elenents of the
char ges.

153 In the present case, the circuit court did not follow
any of the nmethods established in Bangert. The circuit court
never enunerated, explained, or discussed the elenents of first-
degree sexual assault, arned robbery, or kidnapping, or the
facts making up the el enents. Al t hough Brown's attorney stated
that he had explained the nature of the charges to Brown, the
circuit court never asked either Brown or his attorney to
summari ze the extent of the explanation or the elenents of the
crinmes on the record. The circuit court never referred to the

record from prior court proceedings to establish that Brown
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understood the nature of the charges.®® The circuit court never
referred to or summarized the charges as found in a plea
gquestionnaire or other witing signed by Brown, because there
were no such docunents.

154 The fact that there was no plea questionnaire at hand
shoul d have warned the court that special steps were inperative
to ensure, on the record, that the defendant was fully apprised
and understood the charges, the potential penalties, and the
panoply of valuable rights he was surrendering by entering his
pl ea. The absence of the plea questionnaire and waiver of
rights form prevented the court from using these docunents to
instruct the defendant, to assess the defendant's understandi ng,
or to construct an invul nerable record. The absence of these
docunments will now hanper the State at the evidentiary hearing.

155 An examnation of the record illustrates why the
court's failure to enunerate or discuss elenents of the crines
may have shortchanged the defendant. Brown pleaded guilty to
all charges as a party to the crinme without the circuit court
ever explaining or ensuring that the defendant understood the
concept of party to a crine. This could be significant for four
reasons. First, at the plea hearing Brown's attorney said that
Brown deni ed that he personally held or pointed a gun in Booth's
hotel room Second, at the sentencing hearing, Brown's attorney

repeated Brown's denial that he had intercourse with Booth's

%5 Indeed, the circuit court could not have done so because
the record is silent in that respect.

23



No. 2003AP2662- CR

girlfriend. Third, the court never referenced "party to a
crime" when it nentioned the sexual assault charge. Fourth,
Attorney Earle acknow edged, "perhaps | didn't prepare him as
well for his plea as | should have . . . perhaps we should have

tendered a no contest plea with regard to the sexual assault.”
These statenments and om ssions raise questions of whether Brown
under st ood the concept of party to a crinme, an essential elenent
of the charges to which he pleaded guilty.

156 The adm ssion by Brown's original attorney that he may
not have fully prepared Brown to plead guilty to the sexual
assault charge also helps to explain why a court cannot rely
very heavily upon nere statenents from defense counsel that he
or she has reviewed the nature of the charges with a defendant.
Bangert requires verification, independent of defense counsel's
assertion, that a defendant understands the nature of the

charges. See Bangert, 131 Ws. 2d at 267 (requiring the circuit

court to "ascertain that the defendant possesses accurate
informati on about the nature of the charge"). Hence, Bangert
requires a circuit court to sunmarize the elenents of the
of fenses on the record, or ask defense counsel to summarize the
el enents of the offenses, or refer to a prior court proceeding

at which the elenents were reviewed, or refer to a docunent
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signed by the defendant that includes the elenments.?® Id. at
268. Each nethod enables a court to ascertain the accuracy of
t he defendant's know edge; each nethod gives substantive content
to a defendant's understanding. Cf. id. at 269 ("Understanding
nmust have knowl edge as its antecedent; know edge, like
understanding, cannot be inferred or assumed on a silent
record."). Moreover, we encourage circuit court judges to
translate | egal generalities into factual specifics when
necessary to ensure the defendant's understanding of the
char ges.

157 Unfortunately, the record in this case is bereft of
what Brown knew and understood about the charges to which he
pl eaded quilty. Al though Brown's attorney stated he reviewed
the charges with Brown, we do not know whether he accurately
described and discussed all the elenents because that is not on
the record. In view of Brown's illiteracy, his one-word
responses, the conplexity of the charges, and the absence of a
pl ea questionnaire, Brown's one-word acknow edgnent that he
reviewed the elenents with his attorney and understood them is

concl usory, not persuasive.

2 W recognize that the United States Constitution is
sati sfied by defense counsel's representation that he or she has
reviewed the elenments of each charge with the defendant, and the
defendant's acknow edgenent that the elenents were indeed
reviewed by counsel. Bradshaw v. Stunpf, 545 U S. 175, 192
(2005). Since Bangert, however , we have interpreted
Ws. Stat. 8§ 971.08 to require a court to obtain nore direct
confirmation of a defendant's understanding before accepting a
pl ea.
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158 We conclude Brown's postconviction notion alleges a
prima facie violation of Ws. Stat. 8§ 971.08. Although a circuit
court must establish that a defendant understands every el enent
of the charges to which he pleads, the circuit court is not
expected to explain every elenent of every charge in every case.
This opinion is intended to revitalize Bangert, which allows a
court to tailor a plea colloquy to the individual defendant.?’
In customzing a plea colloquy, however, a circuit court nust
"do nore than nerely record the defendant's affirmation of
under st andi ng. " Bangert, 131 Ws. 2d at 267. As we stated in

Bangert:

[I1]t is no longer sufficient for a trial judge nerely
to perfunctorily question the defendant about his
under st andi ng of the charge. Li kewi se, a perfunctory
affirmative response by the defendant t hat he
understands the nature of the offense, wthout an
affirmative showing that the nature of the crine has
been communicated to him or that the defendant has at
some point expressed his know edge of the nature of
the charge, will not satisfy the requirenent of sec.
971.08, Stats.

2/ The need to expand the colloquy in certain cases is
echoed by the Anerican Bar Association, which states, "where a
court is uncertain about the defendant's understanding, perhaps

because of the defendant's | ack of educati on or | ow
intelligence, it may be advisable to ask the defendant to
explain in his or her own words what several of the rights
nmean. " 1l Anerican Bar Association, Standards for Crimnal

Justice, 8 14-1.4 at 14.28 (2d ed. 1980). Although this section
pertains to establishing a defendant's understanding of what
constitutional rights are waived by a guilty plea, the footnote
to this sentence denonstrates it applies with equal force to
establishing a defendant's understanding of the nature of the
char ges.
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Bangert, 131 Ws. 2d at 268-69 (enphasis added). A st at enent
from defense counsel that he has reviewed the elenments of the
charge, wthout sone sunmary of the elenents or detailed
description of t he conversati on, cannot constitute an
"affirmative showing that the nature of the crine has been
comuni cated.” |d. at 268.

159 To earn a Bangert evidentiary hearing, a defendant
must satisfy a second obligation. In addition to making a prinma
facie case that the circuit court erred in the plea colloquy, a
def endant nust allege he did not enter a knowing, intelligent,
and voluntary plea because he did not know or wunderstand
information that should have been provided at the plea hearing.
Bangert, 131 Ws. 2d at 274. Accordingly, we turn to the
guestion whether Brown's postconviction notion sufficiently
all eged that he did not understand the nature of the charges to
whi ch he pl eaded guilty.

160 The State contends Brown failed to adequately allege
that he did not understand the nature of the charges. The State
argues Brown's nmotion to wthdraw his gqguilty pleas was
insufficient because it failed to specifically state what Brown
di d not understand.

61 Brown's notion reads in part as foll ows:

The guilty plea record fails to denonstrate that
M. Brown actually understood the elenments of any of
the crimes to which he pled guilty. The quilty plea
record also fails to denonstrate that M. Brown
actual ly understood the val uable constitutional rights
he was wai vi ng.

27



No. 2003AP2662- CR

Illustration of the second part of defendant's
burden, that M. Brown "did not know or understand the
information which should have been provided at the

plea hearing" is (only a bit) nore problematic.
Under si gned counsel considered, but rejected, having
M. Brown execute an affidavit to this effect. An

affidavit would suffer from the sanme flaw as the
(never executed) Plea Questionnaire—to wit, what use
is an affidavit executed by an illiterate defendant?

Counsel also considered submtting his own

af fidavit. This suffers from a different flaw,
pl aci ng counsel in the untenable dual role of advocate
and witness. Suffice it to say that counsel has

di scussed the issues raised herein and represents that
M. Brown appears to understand very little of what
transpired in connection with the entry of his guilty
pl eas. Hs testinony will nake this clear beyond
di spute. (Enphasis added.)

162 We share the State's concern that this notion does not
allege directly that the defendant did not know or understand
certain information that should have been provided or addressed
at the plea hearing. A defendant is not required to submt a
sworn affidavit to the court, but he is required to plead in his
notion that he did not know or understand sone aspect of his
plea that is related to a deficiency in the plea coll oquy.

63 This requirenment is necessary for at least three
reasons. First, if the defendant is unwilling or unable to
assert a lack of wunderstanding about some aspect of the plea
process, there is no point in holding a hearing. The ultimte

issue to be decided at the hearing is whether the defendant's

plea was knowing, intelligent, and voluntary, not whether the
circuit court erred. The court's error has already been
exposed. In the absence of a claim by the defendant that he
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| acked understanding with regard to the plea, any shortcomng in
the plea colloquy is harnm ess.

164 Second, if the defendant alleges that he did not
under stand sone aspect of the plea colloquy (such as the nature
of the charges) but the transcript shows that the court's
treatnent of the subject was wunassailable, the defendant's

nmotion for a hearing cannot be granted on the basis of a

deficiency in the transcript. On that score, the defendant's
motion will have failed to make a prima facie show ng that the
plea colloquy was deficient. Strictly speaking, a Bangert
nmotion relies on information in the record. VWen a defendant

moves to wthdraw a plea based on information outside the
record, the defendant has a higher burden and nust neet the
standards set out in Bentley, 201 Ws. 2d at 318.

165 Third, when a Bangert-type notion is granted, the
state should know fromthe pleading what it is required to prove
at the evidentiary hearing. A Bangert evidentiary hearing is
not a search for error; it is designed to evaluate the effect of
known error on the defendant's plea so that the court can
determne whether it must accept the w thdrawal of the
defendant's pl ea. The state nust be given fair notice of what
it must prove.

166 In this case, defense counsel persuasively docunented
deficiencies in the plea hearing transcript, but the notion did
not allege directly that the defendant did not understand the
nature of the charges against him Counsel explained his
decision not to submt an affidavit from the defendant or
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hinmself, but he did not explain why the defendant could not
pl ead that he did not understand the nature of the charges. W
are required to infer such an allegation from the totality of
the notion. In this case, we accept counsel's representations
that the defendant |acked understanding about the charges and
that the defendant's "testinmony wll mneke this clear beyond
di spute.”

167 In the ordinary case, defense counsel should plead
with greater particularity a defendant's |ack of understandi ng.
A defendant nust identify deficiencies in the plea colloquy,
state what he did not wunderstand, and connect his |ack of

understanding to the deficiencies. See Hanpt on, 274

Ws. 2d 379, 1957; State v. Gebel, 198 Ws. 2d 207, 217, 541

N.W2d 815 (Ct. App. 1995). This procedure should prove fair to
both parties.

68 Because this case is being remanded to the circuit
court for a hearing, we wll respond to the defendant's two
ot her attacks on the plea colloquy.

B. Wai ver of Constitutional Rights

169 Brown alleges that the colloquy was insufficient with
respect to the waiver of constitutional rights.

170 The Plea Questionnaire/Waiver of Rights form lists

seven statenents of «constitutional rights that a defendant

agrees to give up by entering a plea. The form reads as
fol |l ows:
1. | give up ny right to a trial.
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2. | give up ny right to remain silent and |
understand that ny silence could not be used
against ne at trial.

3. | give up ny right to testify and present
evi dence at trial.

4. | give up ny right to use subpoenas to require
W tnesses to cone to court and testify for ne at
trial.

5. | give up ny right to a jury trial, where all 12
jurors would have to agree that | am either
guilty or not guilty.?

6. | give up ny right to confront in court the
people who testify against ne and cross-exani ne
t hem

7. | give up ny right to nmake the State prove ne

guilty beyond a reasonabl e doubt.

71 The circuit court paraphrased these statenents, asking

the defendant if he was giving up each right. Six times the
def endant answered "yeah;" one tinme the defendant answered
n yeSl n

72 The circuit court was told earlier in the hearing that
defense counsel had gone over the <content of the plea
guestionnaire on two occasions. "I've gone over every word,"
counsel decl ared.

173 Brown contends the court "never engaged Brown in any
di scussi on concerning the several constitutional rights waived

by the plea.” On these facts, he has a point. The transcript

reveals no representation by Brown's attorney that he ever had a

8 This statenment does not take into account the possibility
of a hung jury. We respectfully suggest that the Judicial
Conference Forns Commttee review the wording of this point.
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quality discussion with Brown about the neaning or value of the
defendant's constitutional rights. The court itself never
probed the subject or elicited nore than perfunctory one-word
answers to its questions.

74 This aspect of the colloquy contrasts dramatically
with a court conm ssioner's colloquy with Brown when he waived a

prelimnary exam nati on:

The Court: You're wai vi ng your right to a
prelimnary hearing. Do you know what
that is?

The Def endant: Yeah.
The Court: Tell me what it is, please.

The Defendant: To get ny next court date.

The Court: W ong. Try again. What is a
prelimnary hearing? What are you
wai vi ng? |"ve got to know that you

know what you're wai vi ng.
The Defendant: Oh, well, what we di scussed?
M. Earl e: Yes.
The Court: What is a prelimnary hearing?
The Def endant: What we di scussed, about what happened.

The Court: Well, that doesn't help. | know t hat
you under st and. Let ne define what |
think a prelimnary hearing is, and you
tell me if you agree with it. OCkay?

The Def endant: Yes.

The Court: Al right. At a prelimnary hearing
the State nust establish by evidence
two things: Nunmber 1, that a felony
occurred in MIwaukee County, a serious
crine. Nunber 2, that you were
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probably responsible for it. It's a
preview of the State's case. Is this
what you want to waive? Hello?

The Defendant: Yes?

The Court: | s that what you want to waive?

The Def endant: Yes.

175 The conmm ssioner's colloquy is nore in keeping wth
our expectation of what a court should do when it is dealing
with a poorly educated defendant than the circuit court's
col | oquy. The comm ssioner was not satisfied with one-word
answers.

176 On the facts of this case, where the defendant was
illiterate, where there was no waiver of rights form and where
there was no rendition by Brown's attorney of a neaningful
di scussion of the defendant's rights, the court should have done
more to show that the defendant understood the rights he was
giving up by entering a plea.

77 Probing questions may not always be necessary, but
they help to ensure a defendant's understanding and they help to
conplete the hearing record. Upon remand, the State, which
remained silent in the face of an inadequate colloquy, wll be
required to show that the defendant made a know ng, intelligent,
and voluntary waiver of his constitutional rights.

C. Maxi mum Pot enti al Sentence

178 Brown also clains that the circuit court violated
Ws. Stat. 8 971.08(1) by failing to state that the punishnment
for each charge could run consecutively. The circuit court

stated that each charge was a Class B felony and that it could
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i npose a 60-year sentence for each charge. W find it difficult
to accept Brown's suggestion that failure to inform a defendant
who is facing multiple charges that the sentence inposed on each
charge could be consecutive (that is, the total sentence could
add up to nore than 60 years), would render a defendant's plea
not know ng, intelligent, and voluntary. The reasonable
conclusion when a defendant is confronted with nmultiple charges
is that the defendant could face mnultiple punishnents. That
realization is a major explanation for plea bargains that reduce
the nunber of charges. Al though the better practice is to
advise a defendant of the cunulative maxi num sentence he could
receive from consecutive sentences, we do not believe the
omssion of such information should allow a defendant to
withdraw a guilty plea in the absence of any allegation that the

defendant did not understand the effect of nultiple charges on

his sentence. Failure to understand this sinple concept would
signal nore serious problens with the plea. Even if we found
error in the omssion, it would be harmess on these facts

because Brown's total sentence did not reach the maxi mnum on even
one of the Cass B felonies.
V. CONCLUSI ON

179 Brown's postconviction notion makes a prima facie
showi ng that t he circuit court did not comply wth
Ws. Stat. 8§ 971.08 and Bangert in conducting the plea colloquy.
The circuit court did not satisfactorily enunerate, explain, or
di scuss the facts or elements of the three felonies in a manner
that would establish for a reviewing court that Brown understood
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the nature of the charges to which he pleaded guilty. e
further conclude Brown adequately alleged that he did not
understand the nature of the charges to which he pleaded guilty.
Finally, we conclude that there were shortcomngs with respect
to Brown's waiver of constitutional rights. Accordingly, the
court of appeals decision is reversed and the case is renmanded
for an evidentiary hearing at which the State wll have an
opportunity to present evidence that Brown understood the nature
of the charges to which he pleaded guilty and the constitutional
ri ghts he gave up, despite the deficiencies in the plea hearing.
By the Court.—Fhe decision of the court of appeals is
reversed and the cause is remanded to the circuit court for

further proceedi ngs consistent wth this opinion.
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May 17, 2006
The Judge and Plea Agreements

The longstanding rule in Wisconsin is that the trial court may not participate in plea bargaining.
This rule has been extended to disfavoring all attempts to require the judge to indicate when he or she will
not go along with the sentence recommended in an agreement.

The Wisconsin Supreme Court most recently reviewed this issue in State v. Williams, 2000 WI 78,
236 Wis.2d 293, 613 N.W.2d 132. The defendant in this appeal asked the court “to adopt a new rule of
procedure, which would require that if a trial judge anticipates exceeding the state’s sentence
recommendation under a plea agreement, the trial judge must inform the defendant of that fact and allow
the defendant to withdraw his or her plea.” 1. The court denied the request, reaffirming the traditional rule
against judge participation in the plea agreement process.

SM-32, Accepting A Plea Of Guilty, includes questions that reflect the traditional rule. However, in
footnote 11, the following is stated:

Some Wisconsin judges prefer the practice of letting the defendant know if a plea
agreement recommends a disposition that the judge finds to be unacceptable and afford
the defendant the opportunity to withdraw the guilty plea at that point. . .. This is similar to
the practice recognized by the ABA Standards For Criminal Justice, which allows the
parties to give advance notice of the plea agreement to the judge and allows the judge to
indicate whether he or she would concur in the agreement if such concurrence is
consistent with the material disclosed in the presentence report. Section 3.3, ABA
Standards Relating To The Plea Of Guilty. Also see Rule 11(c) of the Federal Rules Of
Criminal Procedure. The Wisconsin Supreme Court has declined to adopt this practice as
a statewide requirement. . . .

At the time this was written, it appeared to the committee that the trend among state judges was
toward following the ABA Standards/Federal Rule 11 procedure. The committee will be revising the
comments to SM-32 and is interested in knowing whether that perception is accurate today.

Further, the PPAC Court Efficiencies Sub-Committee is considering whether any changes might
improve the efficiency of plea acceptance procedures.

Therefore, both groups are interested in receiving your comments and suggestions on this topic.
On the back of this page are four questions. Please share any feedback you would like these committes to
have by responding to the questions and returning this page, attaching more comprehensive remarks if you
wish, to the address indicated. Or, leave your completed form with Judicial Education staff for forwarding.



The Judge and Plea Agreements
[Summary — 86 Responses]

1. Asto typical plea agreements in your court, how often do they include a specific sentence
recommendation?

1 Never 7___Occasionally 78  Often

2. In cases where you believe you are likely to impose a more severe disposition than called for, or
apparently anticipated by, the plea agreement, do you advise the defendant of that fact?

22 Never _25  Occasionally 37 Always [2-"Rarely”]
3. If you answered “Yes” to question 2., do you advise the defendant that he or she may withdraw
his plea of guilty at that time?
15 Never _9  Occasionally 39 Always
4. If you have advised defendants that they may withdraw their plea under these circumstances,
how often do they withdraw?
20 Never _ 26 Occasionally 1 Always

Comments/Suggestions:

Name: [optional]
County:
Years on the bench: 0+ 5+ 10+ 15+ 20+ 25+

7 17 20 11 13 10

Please return to: Prof. David E. Schultz
University of Wisconsin Law School
975 Bascom Mall
Madison WI 53706
Phone: 608-262-6881 Fax: 608-263-3472
E-mail: deschult@wisc.edu
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