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I. History and Background of Subcommittee 
 

The Planning and Policy Advisory Committee’s 2004-2006 biennial Report to the 
Wisconsin Supreme Court titled Critical Issues: An Operational Plan for the Wisconsin Court 
System outlined “Addressing Funding Constraints” as one of the four critical issues to focus on 
in the upcoming biennium. With this recommendation and its corresponding objectives in mind, 
the following discussion took place at the May 27, 2004 PPAC Meeting. 
 
Taken from PPAC Minutes: 
b. Plea colloquies and judicial workload 

Judge McMonigal led a discussion of potential changes to the plea colloquy process, 
explaining that it is a judicial workload issue, especially in smaller counties.  He explained 
that the purpose of a plea colloquy is to assess whether the defendant truly understands the 
terms of the plea agreement.  However, the process can be quite time-consuming, especially 
when pro se defendants are involved. 
 
Judge McMonigal urged that the plea colloquy process be evaluated to establish and define 
the minimum standards that should be met.  He said such an evaluation has the potential to 
create more consistency in the process, save time, and reduce errors. 
 
Judge McMonigal also pointed out that there are many other parts of the legal process that 
can slow down proceedings and may not be necessary.  He said the situation is most severe 
in smaller counties where some judges are handling the workload of two people.  The judge 
argued that the court system should establish an acceptable per-judge-workload standard, 
then plan accordingly to control workload and meet the standard.  He also advocated for 
greater use of reserve judges for extended periods of time in areas of the state where the 
workload burden is greatest.  At this time, Mr. Wassink distributed the 2003 Wisconsin 
Circuit Court Judicial Workload statistics. 
 
Attorney Zakowski stated that the length of the plea colloquy is largely determined by the 
judge and varies widely, often depending on current workload.  He wondered why judges 
couldn’t conduct the process more quickly all the time, especially by relying more on the plea 
form signed by the defendant.  Judge Leineweber responded that defendants have certain 
constitutional rights during the plea colloquy process, and the appellate courts have made it 
clear that judges must conduct an oral exam and cannot simply rely on the form signed by 
the defendant.  He said the oral exam ensures that the defendant understands what is 
happening to him/her.  Judge Carlson added that it’s important to take time to get the 
process right the first time, or the case could come back on appeal.  Judge Bayorgeon agreed 
and said it is important to standardize the process so all judges know what to do and say to 
meet constitutional requirements, while also saving the court’s time. 
 
Mr. Voelker pointed out that PPAC’s planning subcommittee already had a similar 
discussion, and recommended in its 2004 final report that the plea colloquy process, as well 
as other procedures, be reviewed to create efficiencies.  He suggested PPAC form a new 
subcommittee to address the issue.  Mr. Voelker also said that the judicial weighted caseload 
study is outdated and unreliable, and a chief judges committee is looking to update it soon.  
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Mr. Johnson added that the somewhat radical idea of moving judgeships to meet workload 
needs may be necessary sooner than later. 
 
DECISION:  PPAC decided unanimously to create a new subcommittee to examine court 
procedures, including plea colloquies, that could be refined or eliminated to streamline the 
legal process and make it more efficient. 

 
  Following this decision from PPAC, the Subcommittee on Court Efficiencies was 
established and met for the first time on February 3rd, 2005. At this meeting, background on the 
impetus for the formation of the group was discussed with newly recruited subcommittee 
members. The subcommittee also discussed its membership representation, leadership and 
priorities and agreed on the following mission statement: 
 

“Examine the legal process and recommend ways to create a more efficient system by 
modifying or creating certain court procedures and policies while protecting the rights of 

litigants.” 
 
The subcommittee produced the following list of objectives to consider for further research 
and/or action: 
• Contact/survey judges, court commissioners, clerks of court, attorneys, and others regarding 

their ideas for improving efficiency 
• Look at what other states are doing with this issue 
• Examine the possible role of local criminal justice coordinating councils 
• Explore the impact of pro se litigants on court procedures 
• Solicit feedback from litigants regarding their court experiences and suggestions 
• Consider the advantages/disadvantages of a court rotation system in creating efficiencies, as 

well as the use of judges in intake and probate court 
• Look at the role of court commissioners and the duties they are allowed to perform 
• Examine judicial practices re: record preservation 
• Re-examine civil rules of procedure for new efficiencies and compare to recently modified 

federal rules (e.g., discovery rules) 
• Prepare a list of mandatory vs. optional court proceedings (e.g., hearings on default matters) 
• Look at ways to improve communication and coordination outside the courtroom in regards 

to scheduling matters 
• Identify and focus on a few key ideas for possible legislation (e.g., decriminalization of 

OAR’s) 
• Examine the reserve judge system for efficiencies in the way assignments are made 
 

Over the next few months, subcommittee members conducted preliminary research on the 
objectives and reviewed and narrowed its focus after determining that other entities were already 
focusing their efforts in many of these areas. Specifically: 
• Pro se litigants: Forms Committee, Districts 9 and 10, individual county activities 
• Role of coordinating councils: PPAC Alternative to Incarceration Subcommittee 
• Mandatory vs. Optional Court proceedings: Judicial Council 
• Criminal procedures: Judicial Council 
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• Feedback from litigants regarding court experiences: Study done in the last five years 
• Role of Court Commissioners: Weighted Caseload study underway 
 

In an effort to avoid duplication, the subcommittee agreed to focus its research on two 
main topic areas: the plea colloquy process and examining the potential for creating efficiencies 
in judicial caseload rotation.   
 

II. Plea Colloquies 
 

a. Background and Research Summary 
 

A plea colloquy is a conversation between a judge and a criminal defendant, which must 
occur when the defendant enters a guilty plea in court in order for the plea to be valid. The intent 
of the colloquy is to ensure that a guilty plea is being made intelligently, knowingly, and 
voluntarily by the defendant. The court must advise the defendant of the following things: 

1. The nature of the charge 
2. The potential penalties which might result from the plea, including any mandatory 

minimum sentence. 
3. The trial-related rights that are being waived by the guilty plea. 

 
The court must ensure that the defendant understands each of these points. Many courts use a 
script of questions which a judge will ask while other courts utilize different methods to 
complete this process.(Retrieved from http://en.wikipedia.org/wiki/Plea_colloquy) 
 

As referenced in the History and Background section of this report, anecdotal frustration 
has been voiced by some judges regarding the inconsistent administration of plea colloquies 
statewide and how varying procedures are impacting the judicial process. The Subcommittee on 
Court Efficiencies conducted research with the following goal in mind: 
 
Research Goal: 
Determine if there is wide spread dissatisfaction in regard to the plea colloquy process among 
judges and legal professionals, and if so, recommend methods to improve efficiency and 
consistency of this process in Wisconsin courts. 
  
Research Methods: 
• Survey circuit court judges to determine how they administer a plea colloquy to a defendant, 

if they feel their current process is effective, and solicit procedural recommendations. 
Research how/why various guilty pleas have been thrown out. 

 
• Survey District Attorneys, defense attorneys, court staff, and any other related legal 

professionals in an effort to understand how the plea colloquy system affects his/her duties 
and how it is administered from varying perspectives. 

 
• Research and gain an understanding of the intent, historical significance and parameters 

Federal Rule 11 and how this shapes plea colloquies. Survey Wisconsin judges to determine 
if any utilize the Rule 11 approach or would be in favor of adopting this approach. 
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b. Plea Colloquy Procedural Research 

 
Circuit Court Judge Survey Summary: 
 

The subcommittee conducted a survey regarding judge’s opinions and concerns with the 
plea colloquy process.  Surveys were distributed to all judicial PPAC members, as well as to 
judges in counties of court efficiencies subcommittee members. A total of 25 judges responded. 
The following is a summary of the questions and answers provided by survey respondents.  

 

Are you satisfied with the procedure for taking a criminal plea? 
Table #1 

Judge Response

Yes 
76%

No
24%

 

Of the 25 judges who responded to the survey, 19 (76%) reported that they were satisfied with 
the procedure for taking a criminal plea, six (24%) said they were not satisfied. Comments 
providing an explanation for answers included:  

• Too long, too repetitive, too much uncertainty about the use of forms. 

• The procedure would be ok if it didn't take so long, and if there weren't persistent pressures 
to move the cases along quickly.   

• It places the judge in a no-win situation where he or she either slows down and gets backed 
up, or moves quickly and runs the danger of a legally inadequate colloquy. 

• There is no standard procedure. Judges vary widely in how extensive the colloquy is, largely 
because the law is unclear about the extent to which a plea questionnaire creates a sufficient 
record of matters in the questionnaire.   

• Recommendation of an adequate and minimum colloquy, which could be vaired to address 
special issues, would be helpful. 

• We need a standardized procedure and form that comports with the current law if is not 
overly time consuming. Few judges seem to agree on what is required.  

 

Is your procedure for administering a plea colloquy basically the same for every 
case/defendant or does it vary depending on certain circumstances of the case/defendant? 
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Table #2 

Judge Response

Uniform
48%Varying

52%

 

Twelve (48%) judges reported having a uniform process for administering a plea and 13 (52%) 
reported that their process varied. Comments provided by respondents showed that many of the 
judges who selected “uniform” also provided narrative when they did things differently. Some 
explanations for both types of processes provided by respondents to this question included: 

• Usually take longer for a felony and OWI, going into more detail re: rights even if they have 
completed a plea questionnaire. 

• Run of the mill cases I rely more on the written form. In a high stakes case with a challenged 
defendant, I’ll spend more time on the verbal. 

• If I’m not sure that a defendant understands, I’ll ask open-ended questions to gauge their 
comprehension.  

• I triage types of cases and utilize the plea questionnaire to varying degrees depending on the 
defendant’s level of understanding, confidence in the defense counsel, seriousness of 
charges, proposed sentence and more. 

 

Do you feel that you conduct a meaningful colloquy with each defendant? 
Table #3 

Judge Response

Yes
92%

No
8%

 

Twenty-three (92%) of respondents stated that they felt they conducted a meaningful plea 
colloquy with each defendant and two (8%) felt that they do not.  

The following information was written in by respondents to providing further explanation: 
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• I take too long, it is too repetitious and can't rely on forms. 

• In the interested of time, sometimes the procedure is rote and defendant may not indicate that 
he doesn't understand. A lot depends on how prepared he is and if he has an attorney. 

• Some defendants know the drill better than I do, and it's enough to briefly inquire if they 
went over the plea questionnaire with their attorney and if they have any questions about the 
rights they are giving up. 

• Without question. I do it by the numbers to avoid an inadvertent omission 

• I'm not always convinced the defendant truly understands. 

Average times reported for conducting a colloquy in misdemeanor, felony and OWI cases varied 
from 3 minutes to 30 minutes.  

Lastly, respondents were asked what changes they would suggest, if any, to improve the 
plea colloquy process. Most of the comments centered on determining a minimum of what is 
needed and many promoted the use of forms. Some respondents also strongly asked not to 
change or tamper with the current process.  
 
Attorney Survey Summary: 
 
 Representatives of the subcommittee agreed to send a survey to defense attorneys and 
prosecutors via various e-mail listervs including “DefenderNet Digest”, “SPD Attorneys”, and 
“DANet”. A total of 30 attorneys responded to the survey, 20 of which were defense attorneys 
and 10 of which were prosecutors. The following is a summary of their responses.  
 
Are you satisfied with the procedure for taking a criminal plea? 
Tables #4,5,6 

Defense Attorney 
Response

Yes
40%

No
60%

Prosecutor Response

Yes
60%

No
40%

Total

Yes
47%No

53%

 
When asked if they were satisfied with the procedure for taking a criminal plea, eight defense 
attorney’s and six prosecutors reported “Yes” and 12 defense attorney’s and four prosecutors 
answered “No.” A total of 14 (47%) attorney’s surveyed answered “Yes” and 16 (53%) 
answered “No”. 
 
 
 
Some explanations provided by survey respondents included: 
 
Defense Attorneys: 
• Judges in our county do a good job taking pleas.  
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• It works well 99% of the time. 
• It seems that some judges want to see how fast they can get through the colloquy. The client 

is so intimidated, he responds with what the judge wants. I get questions and doubts after the 
hearing is adjourned despite my prior discussions and explanations. Some of the language 
used in the canned questions is incomprehensible to my clients.  

• Some judges take much too long to take pleas, especially in misdemeanor cases where an 
attorney is representing.  

• In general, courts should do a better job of directly asking defendants if they understand that 
the whole purpose of all the other questions is to make it very difficult for the defendant to 
take the plea back later. The present colloquy skirts around this.  

• Too often, the court asks only questions that the defendant can answer yes or no and this does 
not ensure the defendant understands.  

• SM-32 provides a sufficient overall structure. 
• Overall, a reliable and well known process that keeps all parties and onlookers informed of 

what is happening and why.  
• More emphasis should be placed on the more important thing—the elements. When properly 

discussed, I have seen many defendants, saddled with stupid and ineffective lawyers, 
properly balk at pleading guilty when they understand (for the first time) what it is they are 
pleading guilty to. Good example—worthless checks, “intended at the time they were written 
to bounce.” 

 
Prosecutors: 
• Could be shorter but the plea questionnaire is helpful.  
• I have never had a successful challenge to a plea when judges follow SM-32.  
• I believe our appellate courts have taken the position that form/rhetoric/ritual is more 

important than substance.  
• It takes longer than it ought to.  
• It depends on the judge. The problems arise not from the procedure, but from judges who 

rush through, or rail to question defendants about inconsistencies between their answers and 
what is written on the form.  
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Do you consider SM-32 to be the Minimum colloquy, Maximum Colloquy, Standard 
Colloquy or Other? 
Tables #7,8.9 

Defense Attorney 
Response

MAX
20%

STDR
45%

MIN
25%

Other
10%

Prosecutor Response

MAX
20%

STDR
60%

MIN
10%

Other
10%

Total

MAX
20%

STDR
50%

MIN
20%

Other
10%

 
When asked if they considered SM-32 to be the minimum, maximum or standard colloquy, five 
defense attorneys and two prosecutors responded “minimum”, four defense attorney’s and two 
prosecutors responded “maximum”, nine defense attorneys and six prosecutors responded 
“standard”, and two defense attorneys and one prosecutor wrote-in another answer or selected 
more than one answer. In total, six attorneys (20%) selected “minimum”, six (20%) attorney’s 
selected “maximum”, 15 (50%) selected “standard” and three (10%) were categorized as “other.”  
 
Attorneys were asked the open ended question of What questions must a judge always ask at a 
plea hearing, regardless of the charge? Responses given included: 
 
Defense Attorneys: 
• Have there been any threats or promises? 
• Do you admit a factual basis for the plea? 
• Are you on any medications or under the influence of anything that may impair your ability 

to understand the plea? 
• What are the elements of the charge that you are admitting? 
• Are you satisfied with the representation of your attorney? 
• What is the maximum charge and/or penalty you face? 
• Do you have any questions about your plea? 
• Do you understand the charge? 
• Do you understand the rights you are giving up? 
• Do you understand the plea agreement? 
• Did you read the form or go over it with your attorney? 
• Restate the plea agreement in your own words. 
• Is this your signature on the form? 
• Do you understand that the court is not bound by the agreement and that the court could 

sentence you to the maximum penalties under the law? 
• Are you pleading guilty because you are guilty? 
• Have you had enough time to consult with your lawyer? 
 
Prosecutors: 
• Is the plea voluntary or done in response to a promise or threat? 
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• Ask all questions in SM-32. 
• Do you understand constitutional rights being given up? 
• Do you understand the elements of the crime? 
• Have you been satisfied with the representation of your counsel? 
• Do you want more time with your attorney? 
• Do you understand INS consequences? 
• Go through questionnaire thoroughly. 
 
Do you believe that attorney’s have any responsibility to ensure that the court satisfies the 
requirements for accepting a plea? 
Tables #10, 11, 12 

Defense Attorney 
Response

Yes
50%No

40%

Other
10%

Prosecutor Response

No
20%

Yes
80%

Total

No
33%

Yes
60%

Other
7%

 
When asked if attorney’s have any responsibility to ensure that the court satisfies the 
requirements for accepting a plea, 10 defense attorney’s and eight prosecutors reported “Yes” 
and eight defense attorney’s and two prosecutors answered “No.” Two defense attorneys selected 
something other than yes or no. A total of 18 (60%) attorney’s surveyed answered “Yes” and 10 
(33%) answered “No”. Explanations provided by respondents included: 
 
Defense Attorneys: 
• It is a waste of time and money if a plea is not adequate, and attorneys should be authorized 

to speak up if they believe the colloquy is not adequate. 
• Prosecutors yes, defense lawyers no. Good prosecutors will remind judges to tighten the 

record. 
• Judges in my county seem to have forgotten what their role is. They have ceded much of 

their responsibilities to attorneys and judicial staff already. Their goal, these days, is to close 
cases… 

• Defense attorneys should have discussed and explained all the defendants’ rights and the 
effects of the plea before they get into court. They don’t have any obligations to ensure the 
court satisfies the requirements for accepting the plea; however, the district attorney does.  

• Since the state filed the charge and has the burden on proving the charge, the prosecutor 
should ensure there is a proper basis for the entry of judge of conviction.  

• The responsibility is shared by the court and criminal defense counsel.  
• If my client wants to plead, his/her right to effective counsel means I have a duty to handle 

the proceedings correctly.  
• We have a duty to educate the client about the system they are being processed through.  
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Prosecutors: 
• Yes, of course. All attorneys have the ethical obligation to make sure the plea was taken in 

full compliance with the law. If not, they must do what they can to remedy the problem.  
• Defense attorneys have a special obligation to go through the elements of the offense. 

Unfortunately not all attorneys diligently go through jury instructions prior to the hearing. 
Both prosecutor and defense have an obligation to speak up if the judge misses something 
during a plea.  

• Otherwise you will have to spend time in a future plea withdrawal situation that may not 
come out in your favor.  

• It’s the defense attorney’s job to make sure the defendant understands the plea. It’s the 
prosecutors job to make sure the plea is valid so there are not appeals and so justice is served.  

• No responsibility, but as a practical matter, a vested interest because counsel will have to live 
with the fallout from a later successful attack on the guilty plea.  

 
Do you receive or file a lot of plea withdrawal motions after sentencing? 
Tables #13,14,15 

Defense Attorney 
Response

No
65%

Yes
35%

Prosecutor Response

No
100%

Total

No
77%

Yes
23%

 
When asked if they receive or file a lot of plea withdrawal motions after sentencing, seven 
defense attorney’s and zero prosecutors reported “Yes” and 13 defense attorney’s and 10 
prosecutors answered “No.” A total of seven (23%) attorney’s surveyed answered “Yes” and 23 
(77%) answered “No”.  
 
Why do you think some defendants file plea withdrawal motions after sentencing?  
 
Defense Attorneys: 
• Defendants are unhappy that the judge did not follow the plea bargain and the judge did not 

do an adequate job explaining the elements and/or maximum charge. 
• Unsatisfied with sentence (note: several respondents wrote this as the answer). 
• They have second thoughts. They were talked into pleading by attorney, friends or family. 

Friends convince them they got ripped off.  
• 2 main reasons: The common reason is the defendant is upset because the judge gave him a 

longer sentence than he expected because the plea agreement contained a sentencing 
recommendation. The other reason is people who felt rushed and regretted the decision 
because of doubts the state could prove its case or a desire to tell his/her side of the story.  

• The judge “jumped” the plea agreement to the surprise of the defendant.  
• They (defendants) figure out they have a loser lawyer.  
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Prosecutors: 
• Talk to inmates in jail or friends. 
• In a small number of cases, a few defense attorneys do not realistically explain potential 

outcomes to clients. This raises expectation for clients and results in complaints when 
outcome differs from expectations.  

• Defendants do what suits them at the moment. They want the best offer they can get so they 
plea then they really do not want to face the consequences of their action so they move to 
withdraw.  

• They didn’t like their sentence.  
• They are bored in prison.  
• Unhappy with quality of representation by their lawyers.  
• What difference does it make, the plea colloquy should be designed to satisfy the law, not to 

try and anticipate the complaints of defendants. As a class, criminal defendants suffer the 
effects of criminal thinking patterns which lead to a whole host of decisions that are usually 
irrational. They listen to advice from other jail or prison inmates or the person on the barstool 
next to them or “enabler” family members as to what is legal or not. They don’t like the 
consequences is the predominant reason… 

• When the presentence interview goes badly, and they realize there is going to be a 
recommendation at or higher than the negotiations, they get scared and start denying things 
again.  

 
What changes would you suggest, if any, to change the plea colloquy? 
 
Defense Attorneys: 
• Adopt Federal Rule 11. If the court will not follow the plea, the defendant should be allowed 

to withdraw his or her plea….Our current system is fundamentally unfair and 
inefficient…Rule 11 hasn’t destroyed the federal system and it will not glut our system with 
unwanted trials either.  

• None, except the “understandings” section is frequently not applicable. Maybe a different 
form for misdemeanors.  

• Instead of asking a series of yes/no questions, the judges should ask questions which would 
force the client to explain back his/her perception of what accepting a plea means. 

• None (note: several responded this way). 
• Not as long for misdemeanors. Attorneys job to make sure the defendant understands what 

rights are being given up.  
• The effect of Truth in Sentencing should be explained.  
• Judges should pin the defense lawyer down on what they have actually done to prepare and 

whether client is truly giving informed consent.  
• Require open ended questions.  
• Adoption of a rule similar to Rule 11.  
• Written form should be more extensive.  
• Standard set for taking a plea and courts should not be allowed to vary from this.  
• Shorten it up for heaven’s sake! 
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Prosecutors: 
• Shorter 
• None, it is sufficient as is.  
• Change the law to make it as hard to withdraw a plea before sentencing as it is after 

sentencing.  
• Keep training judges and bring their attention to the problem(s) of pleas.  
• It should be required for a factual basis to be placed on the record by the State and agreed to 

by the defendant. Even if a defendant disagrees about certain facts and this is placed on the 
record, this will insure that he is agreeing to enough facts to support the plea after hearing 
them out loud. 

 
c. Federal Rule 11 Procedural Research 

 
Rule 11 of the Federal Rules Of Criminal Procedure specifically addresses three types of 

plea agreements. One of these allows the parties to agree that "a specific sentence . . . is the 
appropriate disposition of the case."  Rule 11(c)(1)(C).  Trial courts are either to accept or reject 
the "C" agreement.  If the court accepts the agreement, the court must impose the disposition 
provided for in the agreement.  Rule 11(c)(3). If the court rejects the agreement, the court must 
inform the defendant that the court is not bound and afford the defendant the opportunity to 
withdraw the plea. Rule 11(c)(4). 
 

Supporters of the rule argue that most post-conviction motions seeking withdrawal of a 
plea and most appeals concerning the topic come from defendants who received a greater 
sentence than expected.  Supporters argue that "up front" involvement by the trial court would 
increase certainty, reduce post-conviction motions and appeals and make the plea process more 
efficient.  Opponents argue that judges should not take part in the bargaining process at all and 
that judges might feel pressured to adopt the plea agreement for the wrong reasons (i.e. to get the 
case off the calendar). 
 
Attorney Response Summary 
 

The following is a summary of two questions asked to attorney’s who were surveyed 
regarding plea colloquy process. These questions were included in the same survey referenced in 
the previous section. To reiterate, a total of 30 attorneys responded to the survey, 20 of which 
were defense attorneys and 10 of which were prosecutors. Respondents were provided the above 
summary/explanation of Federal Rule 11.  
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Would you favor adoption in Wisconsin of a rule like Federal Rule 11? 
Tables #16,17,18 

Defense Attorney 
Responses

No
15%

Yes
85%

 

Prosecutor 
Responses

No
70%

Yes
30%

 

Total

No
33%

Yes
67%

 
When asked if they would favor adoption in Wisconsin of a rule like Federal Rule 11, 17 defense 
attorney’s and three prosecutors reported “Yes” and three defense attorney’s and seven 
prosecutors answered “No.” A total of 20 (67%) attorney’s surveyed answered “Yes” and 10 
(33%) answered “No”.  
 
Do you, or do courts before which you practice, allow a defendant to withdraw a plea if a 
specific, joint, sentence recommendation will not be followed? 
Tables #19,20,21 

Defense Attorney 
Responses

No
70%

Yes
5%

Other
25%

 

Prosecutor 
Responses

No
60%

Yes
30%

Other
10%

 

Total

No
67%

Yes
13%

Other
20%

 
When asked if they or the courts before which they practice, allow a defendant to withdraw a 
plea if a specific, joint, sentence recommendation will not be followed, one defense attorney and 
three prosecutors reported “Yes” and 14 defense attorney’s and six prosecutors answered “No.” 
Five defense attorneys and one prosecutor wrote in an “other” answer. A total of four (13%) 
attorney’s surveyed answered “Yes” and 20 (67%) answered “No”. Six (20%) reported an 
answer other than yes or no. 
 
Judge Plea Agreement Response Summary 
 

A separate survey was given to judges by subcommittee member Professor David Schultz 
at the end of a session during the Criminal Law and Sentencing Institute. Judges were provided 
the following narrative description on the history of the Rule 11 approach in Wisconsin.  
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 The Longstanding rule in Wisconsin is that the trial court may not participate in plea 
bargaining. This rule has been extended to disfavoring all attempts to require the judge to 
indicate when he or she will not go along with the sentence recommended in an agreement.  
 

The Wisconsin Supreme Court most recently reviewed this issue in State v. Williams, 
2000 WI 78, 236, Wis.2d 293, 613 N.W.2d. 132. The defendant in this appeal asked the court “to 
adopt a new rule of procedure, which would require that if a trial judge anticipates exceeding the 
state’s sentence recommendation under a plea agreement, the trial judge must inform the 
defendant of that fact and allow the defendant to withdraw his or her plea.” 1. The court denied 
the request, reaffirming the traditional rule against judge participation in the plea agreement 
process.  SM-32, Accepting A Plea of Guilty, includes questions that reflect the traditional rule. 
However, in footnote 11, the following stated: 

 
Some Wisconsin judges prefer the practice of letting the defendant know if a plea agreement 
recommends a disposition that the judge finds to be unacceptable and afford the defendant the 
opportunity to withdraw the guilty plea at that point…This is similar to the practice recognized 
by the ABA Standards For Criminal Justice, which allows the parties to give advance notice of 
the pleas agreement to the judge and allows the judge to indicate whether he or she would 
concur in the agreement if such concurrence is consistent with the material disclosed in the 
presentence report. Section 3.3, ABA Standards Relating To The Plea Of Guilty. Also see Rule 
11(c) of the Fedral Rules of Criminal Procedure. The Wisconsin Supreme Court has declined to 
adopt this practice as a statewide requirement… 
 

At the time this was written, it appeared to the subcommittee that the trend among state 
judges was toward following the ABA Standards/Federal Rule 11 procedure. The Court 
Efficiencies Subcommittee was interested in knowing whether this perception is accurate today. 
Additionally, the subcommittee considered whether any changes might improve the efficiency of 
the plea acceptance procedures. The following is a summary of the questions and answers 
received from judges regarding this procedure. A total of 86 judges responded to the survey.  
 
As to typical plea agreements in your court, how often do they include a specific sentence 
recommendation? 
Table #22 

Judge Plea Agreement Response #1

Often
91%

Never
1% Occasion

8%
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Seventy-eight (91% of respondents) reported that typical plea agreements in their court, “often” 
include a specific sentence recommendation while seven judges (8%) reported that they 
“occasionally” include a specific recommendation, and one judge reported that a specific 
recommendation is “never” included.  
 
In cases where you believe you are likely to impose a more severe disposition than called 
for, or apparently anticipated by, the plea agreement, do you advise the defendant of that 
fact? 
Table # 23 

Judge Plea Agreement Response #2

Alw ays
44%

Never
26%

Occasion
30%

 
Judges were asked “in cases where you believe you are likely to impose a more severe 
disposition than called for, or apparently anticipated by, the plea agreement, do you advise the 
defendant of that fact?” Twenty-two judges (26%) reported “never”, twenty-five (29%) reported 
“occasionally” and thirty-seven (43%) reported “always.” Two judges wrote in the word “rarely” 
for his/her answer.  
 
For those that answered “occasionally” or “always” to the previous question, two follow-up 
questions were asked. 
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Do you advise the defendant that he or she may withdraw his/her plea of guilty at this 
time? 
Table #24 

Judge Plea Agreement Response #3

Alw ays
62%

Never
24%

Occasion
14%

 
 A total of 63 respondents answered this question. Fifteen (24%) responded “never”, nine (14%) 
responded “occasionally”, and 39 (62%) answered “always.”  
 
If you have advised defendants that they may withdraw their plea under these 
circumstances, how often do they withdraw? 
Table #25 

Judge Plea Agreement Response #4

Alw ays
2%

Never
43%

Occasion
55%

 
 A total of forty-seven respondents answered this question. Twenty (43%) responded “never”, 26 
(55%) responded “occasionally” and one judge responded “always.” 
 
At the end of the Judge and Plea Agreements Survey, there was a section for open-ended 
comments. The following is a summary of comments provided: 
 
• I do not have all of the sentencing information at the time the recommendation is made. I also 

tell the defendant as part of the plea colloquy that I am not bound by recommendations. 
 
• If a judge follows State vs. Klessig, etc. in taking a plea, you don’t have to warn that you 

might not accept “the deal” because you’ve already told them that in the plea colloquy.  
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• I rarely know the terms of a plea bargain until I’m in court. Quite often the cases are resolved 
on a pretrial day and so I don’t know  in advance that a plea will be taken. In the majority of 
cases, we proceed to plea and sentencing on the spot. I ask in the colloquy that the defendant 
understands that the state’s recommendation is not binding on the court and discuss the range 
of penalties. Then we go forward. In a significant felony cases I would be more careful to 
follow a Rule 11 approach.  

 
• I believe that fundamental fairness requires advance notice.  
 
• I have very few cases where I am likely to exceed a sentencing recommendation. I am going 

to adopt this procedure in the future.  
 
• Frankly I think it is fair to give both sides and the defendant a heads-up that the 

recommendation does not make sense and that they will really need to persuade the court in 
order for the court to feel that it is the right decision.  

 
• If I think I may deviate significantly from the recommendation, I have said “I won’t go along 

with that.” Defendant can then decide whether to continue with plea. I’ve only done that a 
couple of times. Otherwise, I just stress that I don’t have to go along. 

 
• I advise prior to taking plea so it would be the choice to not go forward with the plea.  
 
• I have always believed that this procedure is required by “fundamental fairness.” Some 

prosecutors I have seen agree to a deal which they know will not be followed by the judge. 
This is done just to get a plea. If the judge did not “warn” or allow withdrawal, the defendant 
would effectively have been tricked into entry of the plea based on an implicit 
misrepresentative of what the judge was most likely to do. I feel very strongly about this 
issue.  

 
• Aren’t we obligated to wait until sentencing before making this decision? 
 
• I tell them it is likely for an upward deviation from the agreement prior to taking the plea and 

let the defendant decide to either plea or not or go back to discussion. 
 
• I declined to do so in a multiple homicide case. The defendant plead guilty anyway.  
 
• No matter what the judge says, the defendant believes he will receive the sentence 

recommended by the DA in the bargain. That is the fact in the great majority of the plea 
bargain cases. Sentencing is in the judge’s province. 

 
Although optional, many of the judges who completed this survey provided their name. If 

further research is necessary, many of these judges could be contacted for further information on 
their procedures.  
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d. Recommendations 
 

Through its research and discussions, the Court Efficiencies Subcommittee concluded 
that there are inconsistencies and differences of opinion regarding the plea colloquy. 
Additionally there are varying methods of administering the plea colloquy, differences of 
opinion on who holds the responsibility of certain aspects of the process, and questions about 
the effects of these varying approaches on the appellate system. There is also little consensus 
on how to change or create efficiencies in regard to the colloquy. As an additional reference 
point, on July 12, 2006, the Wisconsin Supreme Court underscored the importance of 
administering a complete colloquy in State vs. Brown, 2006 WI 100, especially when 
characteristics of the defendant show a need for more care and attention to detail (See State vs. 
Brown in Appendix).  

 
As a result of the research conducted and the feedback received, the Court Efficiencies 

Subcommittee recommends to PPAC that these inconsistencies brought to the attention of 
judges and the topic of plea colloquies be addressed through Judicial Education. Specifically, 
the development of a judicial education course or seminar that addresses the minimums and 
necessities of completing a colloquy that would include a panel of judges discussing their 
respective methods. Since there seem to be many approaches, the subcommittee felt a panel 
would be able to best address the spectrum of techniques in administering a colloquy and an 
open dialogue could communicate several perspectives on the topic. The subcommittee also 
recommends that the seminar materials include a copy of SM-32 and, in an effort to engender 
open dialogue, the faculty utilize an electronic surveying system in which questions and 
answers can be viewed by participants during the seminar. Information gathered in this report 
should be utilized to assist in the development of the judicial education course. 

 
In regard to Federal Rule 11, the subcommittee believes that its preliminary research 

showed that the potential for this to become a Wisconsin Rule is something that should be 
further explored. The data collected showed that many judges are already practicing the Rule 
11 approach and many attorneys would be in favor of this approach so in a sense a test 
population already exists. The subcommittee recommends that this approach and the potential 
for a Rule be further examined by the Judicial Council. 

 
The Subcommittee understands that a significant portion of the Court of Appeals criminal 

caseload concerns issues arising out of plea withdrawal motions.  It is unknown whether a large 
percentage of these cases come from disgruntled defendants who receive a greater sentence of 
incarceration than the sentencing recommendation.  The thought is that if it can be proven that a 
large percentage of plea withdrawal cases involve defendants who were sentenced to terms 
greater than the sentence recommendation, then serious consideration might be given to adopting 
a rule similar to Federal Rule 11 (letting defendants know ahead of time whether the court is 
likely to disregard the sentencing recommendation in favor of a greater sentence and giving the 
defendant the opportunity to withdraw from the plea bargain.)  
 
With this idea in mind, it is the recommendation of the Subcommittee to PPAC that the Court of 
Appeals keep the following statistics for a two year period:  

1. The number of appeals each month in each district that are criminal cases. 
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2. Of that number, the number that involves plea withdrawals. 
3. Of that number, the number of appeals where the facts are (as opposed to the issue or 

issues on appeal) that the judge sentenced the defendant to a term greater than the 
specific sentencing recommendation (plea bargains where no sentencing recommendation 
has been made do not count). 

 
At the conclusion of the two year period, the court of appeals will send the results to PPAC 
and/or the Judicial Council if they are exploring the topic, for further consideration. 

  
 

III. Judicial Caseload Rotation 
 

e. Background and Research Summary 
 

Judicial Rotation was included as an issue by the PPAC Subcommittee on Court 
Efficiencies.  The subcommittee was made aware of problems with cases in which there was a 
change of judge between entry of judgment and post judgment activity.  The subcommittee 
discussed the history, purposes and evolution of rotation procedures and rules.   
 

Preliminary background research showed that the Committee on Judicial Organization 
laid the foundation for the court reorganization in 1978 and included the following 
recommendations and comments: 
 
a. All courts in the single level trial court system should be courts of general jurisdiction, and 

the judges thereof should periodically rotate among various types of cases. 
 
b. Specialized courts are an impediment to flexibility and create artificial barriers to the flow of 

judicial workload. 
 
c. Periodic rotation of judges among various types of cases, with certain possible exceptions, 

will improve the quality of judicial performance and will make more judicial manpower 
available for any given case. 

 
Additionally, Supreme Court Rule (SCR) Ch 70, Rules of Judicial Administration, includes 
provision for the assignment of circuit judges [SCR 70.23] 
 
a. The original rule 70.23, created as part of court reorganization, required each chief judge to: 

“ . . . design a plan for the rotation of judicial assignments in multi-judge circuits within the 
district.”  The rule did not define “rotation”, provide a time line or articulate a purpose. 

 
b. Supreme Court Order 94-10, adopted pursuant to a petition by the Chief Judges and the 

Director of State Courts amended the rule to add:  “In designing a rotation plan the chief 
judge shall do all of the following: (a) Equalize the workload in an equitable manner 
considering any special circumstances in each circuit.  (b) Assure general jurisdiction 
availability and competence of all judges in the circuit.” 
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Current Status of caseload rotation in Wisconsin 
1. Of the 72 Wisconsin counties, 4 appear to have “clean break” rotation/assignment systems 

(Kenosha, Milwaukee, Walworth and Waukesha).  In these counties, all cases are left behind 
when a judge is assigned to a new case type court division. 

2. These 4 counties include 70 circuit judges, 29% of Wisconsin’s 241 circuit court judges. 

3. All other counties and judges, as a general rule, maintain control over post judgment matters 
in cases they have decided. 

4. The Uniform Rules for Trial Court Administration provide in TCA 2 (a) “Where practical, 
post-judgment matters shall be assigned to the judge who entered judgment.” 

 

The efficiency issue was determined to have two aspects.  Continuous assignment to one 
judge provides efficiency in some individual cases.  Rotation in large jurisdictions may not allow 
for this.  However, organization of the large courts by case-type divisions provides efficiencies 
for management of caseloads, staff and facilities.   The subcommittee determined that rotation 
would result in inefficiency on in a small subset of cases in “clean break” counties.  
 

! Counties which have a “clean-break” rotation system.   
 
! Cases which have taken a substantial amount of judicial time and judicial 

discretion.  These are most often felony or family cases with judgment entered in the last 
3 years.  The most obvious problems arise when a successor judge has to try to “read the 
mind” of a previous judge in felony sentencing revocations and interpretations of a 
judgment from a contested divorce.  In these cases, reassignment of a case not only 
creates judicial inefficiencies but, arguably, the finality and quality of justice.  However, 
the courts must and do deal with the same problems when a substitution is filed after 
appeal and when a circuit judge retires or dies. 

 
It appears that most of these counties allow for either the successor judge or a party to ask for 

the matter to be handled by the predecessor judge.  This seems to achieve a reasonable 
compromise between judicial consistency and rotation of assignments.  However, serious 
questions have been raised as to whether this approach can work in Milwaukee County Circuit 
Courts given the separate locations and different layouts of its court facilities. 
 

f. Recommendation 
 
The Judicial Caseload Rotation Work Group which included Judge Brown, Kassie 

Murphy and Robin Dorman met with the Chief Judges in the “clean break” counties to discuss a 
possible recommendation. With their input, the subcommittee recommends to PPAC that Chief 
Judges in these counties take this issue into consideration in designing rotation plans and, if 
possible, develop a procedure that is most appropriate locally to provide for the return of a case 
to a predecessor judge under certain circumstances.   
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IV. Conclusion 
 
Summary of Recommendations to PPAC: 
 
1. Development of a judicial education course/seminar on procedures surrounding the plea 

colloquy featuring a panel of judges who have differing approaches or opinions on this topic. 
Information from this report can and should be utilized to develop curriculum.  

2. Referral to the Judicial Council,  exploration of the Federal Rule 11 approach and its effects 
on the system and the potential development of a similar Wisconsin Rule. 

3. Request that the Court of Appeals keep statistics on cases related to Federal Rule 11 topic 
(see report narrative). 

4. Chief Judges in “clean break” rotation counties develop local procedures for return of case to 
predecessor judge when possible and appropriate. 
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V. Appendix 



PPAC Court Efficiencies 
Plea Colloquy: Preliminary Questionnaire 

Please circle your answer. 
 

1. Are you satisfied with the procedure for taking a criminal plea? 
 
Yes   No 
 
If you circled “No”, please explain. 
 
 
 
 
 

 
2. Is your procedure for administering a plea colloquy basically the same for every 

case/defendant or does it vary depending on certain circumstances of the 
case/defendant? 

 
Uniform process   Varying process 

 
If you circled “Varying Process”, please explain. 
 
 
 
 
 
 
3. Do you feel that you conduct a meaningful colloquy with each defendant? 
 
Yes  No 
 
If you circled “No”, please explain. 
 
 
 
 
 
 
4. Please estimate the average time it takes you to take a plea in each of the 

following case types: 
 
Misdemeanor: 
Felony: 
OWI: 
 
5. What changes would you suggest, if any, to improve the plea colloquy? 

  
 
 

Please return survey to Erin Slattengren, Office of Court Operations 
fax: 608-267-0911 ■ email: erin.slattengren@wicourts.gov ■ mail: 110 E. Main St.,Suite 410, Madison, WI 53703 



PPAC Court Efficiencies Subcommittee 
Plea Colloquy Process: Questionnaire for Attorneys 

Please circle your answer and provide further explanation when requested. 
 

1. Are you satisfied with the procedure for taking a criminal plea? 
 
Yes   No 
 
Please explain your answer. 
 
 
 
 

 
 
 

2. Do you consider SM-32 to be: 
 
the minimum colloquy  the maximum colloquy   the standard colloquy 

 
Please explain your answer. 
 
 
 
 
 
 

 
3. What questions must a judge always ask at a plea hearing, regardless of the charge? 
 
 

 
 
 
 

 
4. Do you believe that attorneys have any responsibility to ensure that the court satisfies the 

requirements for accepting a plea? 
 
Yes   No 

 
Please explain your answer. 
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PPAC Court Efficiencies Subcommittee 
Plea Colloquy Process: Questionnaire for Attorneys 

5. Do you receive or file a lot of plea withdrawal motions after sentencing? 
 

Yes  No 
 
Please explain your answer. 
 
 
 

 
 

6. Why do you think some defendants file plea withdrawal motions after sentencing? 
 
 
 
 

 
7. Rule 11 of the Federal Rules Of Criminal Procedure specifically addresses three types of plea 

agreements. One of these allows the parties to agree that "a specific sentence . . . is the appropriate 
disposition of the case."  Rule 11(c)(1)(C).  Trial courts are either to accept or reject the "C" 
agreement.  If the court accepts the agreement, the court must impose the disposition provided for in 
the agreement.  Rule 11(c)(3). If the court rejects the agreement, the court must inform the defendant 
that the court is not bound and afford the defendant the opportunity to withdraw the plea. Rule 
11(c)(4). 

 
Supporters of the rule argue that most post-conviction motions seeking withdrawal of a plea and most 
appeals concerning the topic come from defendants who received a greater sentence 
than expected.  Supporters argue that "up front" involvement by the trial court would increase 
certainty, reduce post-conviction motions and appeals and make the plea process more efficient.  
Opponents argue that judges should not take part in the bargaining process at all and that judges 
might feel pressured to adopt the plea agreement for the wrong reasons (i.e. to get the case off 
the calendar). 

 
a)  Would you favor adoption in Wisconsin of a rule like Federal Rule 11? 
 
Yes  No 

 
 

b)  Do you, or do courts before which you practice, allow a defendant to withdraw a plea if a 
specific, joint, sentence recommendation will not be followed? 

 
Yes  No 

 
 

8. What changes would you suggest, if any, to change the plea colloquy? 
  
 

 2



2006 WI 100 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2003AP2662- CR 
  
COMPLETE TI TLE:   
 St at e of  Wi sconsi n,  

          Pl ai nt i f f - Respondent ,  
     v.  
James E.  Br own,  
          Def endant - Appel l ant - Pet i t i oner .  
 

   REVI EW OF A DECI SI ON OF THE COURT OF APPEALS 
( no ci t e)  

  
OPI NI ON FI LED:  Jul y 12,  2006   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  December  6,  2005   
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t    
 COUNTY:  Mi l waukee   
 JUDGE:  Mar t i n J.  Donal d   
   
JUSTI CES:   
 CONCURRED:          
 DI SSENTED:          
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

For  t he def endant - appel l ant - pet i t i oner  t her e wer e br i ef s 
and or al  ar gument  by Richard D. Martin,  assi st ant  st at e publ i c 
def ender .  

 
For  t he pl ai nt i f f - r espondent  t he cause was ar gued by 

William C. Wolford,  assi st ant  at t or ney gener al ,  wi t h whom on t he 
br i ef  was Peggy A. Lautenschlager,  at t or ney gener al .  

 
 



2006 WI 100

NOTI CE 
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No.   2003AP2662- CR   
( L. C.  No.  2001CF4764)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
State of Wisconsin, 
 
          Plaintiff-Respondent, 
 
     v. 
 
James E. Brown, 
 
          Defendant-Appellant-Petitioner. 
 
 
 

FILED 
 

JUL 12, 2006 
 

Cor nel i a G.  Cl ar k 
Cl er k of  Supr eme Cour t  

 
 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  an 

unpubl i shed cour t  of  appeal s deci s i on1 af f i r mi ng t he ci r cui t  

cour t ' s  deni al  of  James Br own' s ( Br own)  post convi ct i on mot i on t o 

wi t hdr aw hi s gui l t y pl eas t o t hr ee f el ony char ges.   Br own 

cont ends t hat  he di d not  ent er  hi s gui l t y pl eas knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y .   To suppor t  t hi s c l ai m,  he 

poi nt s t o t he t r anscr i pt  of  t he pl ea hear i ng and al l eges t hat  

                                                 
1 St at e v.  Br own,  No.  2003AP2662- CR,  unpubl i shed or der  ( Wi s.  

Ct .  App.  Feb.  21,  2005) .  
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t he c i r cui t  cour t  j udge f ai l ed t o f ol l ow some of  t he dut i es 

i mposed by Wi s.  St at .  § 971. 08 ( 2001- 02) 2 and St at e v.  Banger t ,  

131 Wi s.  2d 246,  389 N. W. 2d 12 ( 1986) .  

¶2 Thi s r evi ew pr esent s t he quest i on whet her  t he c i r cui t  

cour t  er r ed by denyi ng Br own' s post convi ct i on mot i on wi t hout  an 

evi dent i ar y hear i ng.   A def endant  i s ent i t l ed t o an evi dent i ar y  

hear i ng on a mot i on t o wi t hdr aw a gui l t y pl ea when ( 1)  t he 

def endant  makes a pr i ma f aci e showi ng t hat  t he c i r cui t  cour t ' s  

pl ea col l oquy di d not  conf or m wi t h § 971. 08 or  ot her  pr ocedur es 

mandat ed at  a pl ea hear i ng;  and ( 2)  t he def endant  al l eges he di d 

not  know or  under st and t he i nf or mat i on t hat  shoul d have been 

pr ovi ded at  t he pl ea hear i ng.   St at e v.  Hampt on,  2004 WI  107,  

¶46,  274 Wi s.  2d 379,  683 N. W. 2d 14;  Banger t ,  131 Wi s.  2d at  

274.   I n t hi s case,  t he par t i es di sput e whet her  Br own has met  

t hese t wo r equi r ement s.  

¶3 Fi r st ,  Br own cont ends hi s gui l t y  pl ea was not  knowi ng,  

i nt el l i gent ,  and vol unt ar y because t he ci r cui t  cour t  ( 1)  f ai l ed 

t o enumer at e t he el ement s of  t he char ges t o whi ch he pl eaded 

gui l t y;  ( 2)  f ai l ed t o i nf or m hi m of  t he const i t ut i onal  r i ght s he 

wai ved by pl eadi ng gui l t y;  and ( 3)  f ai l ed t o adequat el y expl ai n 

t he pot ent i al  puni shment  he f aced.  

¶4 Second,  Br own al l eges,  somewhat  i ndi r ect l y,  t hat  he 

di d not  under st and i nf or mat i on t hat  shoul d have been pr esent ed 

at  t he pl ea hear i ng.  

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2001-

02 ver si on unl ess ot her wi se i ndi cat ed.  
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¶5 Based on t he t r anscr i pt  of  t he pl ea hear i ng,  we 

concl ude Br own has made a pr i ma f aci e showi ng t hat  t he c i r cui t  

cour t  di d not  f ul l y  compl y wi t h Wi s.  St at .  § 971. 08 and Banger t .   

The ci r cui t  cour t  di d not  sat i sf act or i l y  enumer at e,  expl ai n,  or  

di scuss t he f act s or  el ement s of  t he t hr ee f el oni es i n a manner  

t hat  woul d est abl i sh f or  a r evi ewi ng cour t  t hat  Br own under st ood 

t he nat ur e of  t he char ges t o whi ch he pl eaded gui l t y.   We 

f ur t her  concl ude t hat  Br own adequat el y al l eged t hat  he di d not  

under st and t he nat ur e of  t he char ges t o whi ch he pl eaded gui l t y.   

Fi nal l y,  we concl ude t hat  t her e wer e shor t comi ngs wi t h r espect  

t o Br own' s appar ent  wai ver  of  const i t ut i onal  r i ght s.  

¶6 Accor di ngl y,  we r ever se t he cour t  of  appeal s and 

r emand t o t he c i r cui t  cour t  f or  an evi dent i ar y hear i ng at  whi ch 

t he St at e wi l l  have an oppor t uni t y t o pr esent  evi dence t hat  

Br own under st ood t he nat ur e of  t he char ges t o whi ch he pl eaded 

gui l t y and under st ood t he r i ght s  he gave up.   See Hampt on,  274 

Wi s.  2d 379,  ¶46.   I f  t he St at e cannot  pr ove by c l ear  and 

convi nci ng evi dence t hat  Br own under st ood t he nat ur e of  t he 

char ges and t he const i t ut i onal  r i ght s he gave up,  t he c i r cui t  

cour t  shal l  gr ant  Br own' s mot i on t o wi t hdr aw hi s gui l t y pl eas.  

I .  FACTS AND PROCEDURAL HI STORY 

 ¶7 The cr i mi nal  compl ai nt  al l eges t hat  on Jul y 19,  2001,  

Br own and t wo ot her  mal es appr oached St even Boot h at  a Mi l waukee 

hot el  wher e Boot h wor ked.   Br own and t he ot her  men r obbed Boot h 

at  gunpoi nt  and f or ced hi m i nt o t he hot el  r oom wher e Boot h l i ved 

wi t h hi s gi r l f r i end.   Boot h' s gi r l f r i end was sl eepi ng i n t he 

r oom when t he men ent er ed.   Once i n t he r oom,  Br own and hi s 
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f r i ends r ummaged t hr ough t he vi ct i ms'  bel ongi ngs,  f or ced Boot h 

i nt o t he bat hr oom,  and each sexual l y assaul t ed Boot h' s 

gi r l f r i end.   Some of  t hese al l egat i ons ar e i n di sput e.  

¶8 The cr i mi nal  compl ai nt  char ged Br own wi t h f i r st - degr ee 

sexual  assaul t  by use or  t hr eat  of  use of  a danger ous weapon, 3 

ar med bur gl ar y, 4 and ar med r obber y. 5  Subsequent l y,  t he St at e 

f i l ed an i nf or mat i on t hat  added a char ge of  k i dnappi ng. 6  On al l  

f our  count s,  Br own was named as par t y t o t he cr i me pur suant  t o 

Wi s.  St at .  § 939. 05.   Al l  f our  count s wer e Cl ass B f el oni es t hat  

car r i ed maxi mum penal t i es of  60 year s.   

Wi s.  St at .  § 939. 50( 3) ( b) .  

¶9 At  t he t i me of  t hese cr i mes,  Br own was a 17- year - ol d 

hi gh- school  dr opout .   He had compl et ed ni nt h gr ade but  was 

i l l i t er at e and had been di agnosed wi t h r eadi ng and mat hemat i cs 

di sor der s.   At  t he sent enci ng hear i ng,  Br own' s at t or ney t ol d t he 

cour t :  " Mr .  Br own i s not  a s l ow r eader .   He' s not  a poor  r eader .   

He i s a nonr eader .   He' s as def i c i ent  i n t hi s r egar d as anybody 

I ' ve ever  r epr esent ed i n 20- some year s. "  

¶10 At  Br own' s i ni t i al  appear ance,  t he cour t  st at ed t he 

t hr ee of f enses wi t h whi ch Br own was or i gi nal l y char ged and t ol d 

Br own t hat  each char ge car r i ed a maxi mum penal t y of  60 year s.   

I n hi s next  cour t  appear ance,  Br own wai ved hi s r i ght  t o a 

                                                 
3 Wi s.  St at .  § 940. 225( 1) ( b) .  

4 Wi s.  St at .  § 943. 10( 2) ( a) .  

5 Wi s.  St at .  § 943. 32( 1) ( a)  and ( 2) .  

6 Wi s.  St at .  § 940. 31( 1) ( b) .  
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pr el i mi nar y hear i ng.   Nei t her  t he cr i mi nal  compl ai nt  nor  t he 

i nf or mat i on was ever  r ead t o Br own i n cour t  bef or e t he pl ea 

hear i ng.  

¶11 Af t er  pl ea negot i at i ons,  Br own pl eaded gui l t y ,  as a 

par t y t o t he cr i me,  t o f i r st - degr ee sexual  assaul t  wi t h a 

weapon,  ar med r obber y wi t h use of  f or ce,  and ki dnappi ng,  at  a 

hear i ng bef or e Mi l waukee Count y Ci r cui t  Judge Jef f r ey Wagner . 7  

Because of  Br own' s i l l i t er acy,  no pl ea quest i onnai r e and wai ver  

of  r i ght s f or m was compl et ed.   I nst ead,  Br own' s at t or ney,  

Pat r i ck Ear l e,  advi sed t he ci r cui t  cour t  t hat  t he r equi r ement s 

f or  a val i d gui l t y pl ea,  i ncl udi ng " t he f act ual  basi s, "  woul d 

have t o be done or al l y.  

¶12 Despi t e t hi s not i ce,  t he c i r cui t  cour t  never  addr essed 

any of  t he el ement s of  t he cr i mes t o whi ch Br own pl eaded gui l t y.   

The ent i r e exchange bet ween t he ci r cui t  cour t  and Br own 

concer ni ng t he nat ur e of  t he char ges was as f ol l ows:  

THE COURT:  But  we need a s i gned Gui l t y Pl ea 
Quest i onnai r e and Wai ver  of  Ri ght s 
f or m.  

MR.  EARLE:  Okay. 8 

THE COURT:  I f  I  have one,  t hen you can——I  mean do 
you f eel  comf or t abl e wi t h what  you' ve 
sai d t o hi m and gone over  t he 
pr ovi s i ons t hat  ar e cont ai ned i n t hat  
f or m,  r i ght ? 

                                                 
7 I n exchange f or  hi s gui l t y pl eas,  t he St at e agr eed t o 

di smi ss t he char ge of  ar med bur gl ar y and have i t  r ead i n at  
sent enci ng.  

8 Compl et ed document s wer e never  suppl i ed f or  t he r ecor d.  
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MR.  EARLE:  I ' ve gone over  ever y wor d.  

THE COURT:  Al l  r i ght .   Then he can si gn t he one 
t hat  he' s got .  

MR.  EARLE:  I  wasn' t  abl e t o put  al l  t he el ement s 
of  al l  t hr ee of f enses on each one.   I  
st ar t ed t o f i l l  out  one and deci ded I  
coul d do i t  or al l y wi t h hi m.   So I  
don' t  have t hr ee f or  hi m t o s i gn,  j ust  
t hi s one.   I  woul d have t o do t hr ee 
mor e.  

THE COURT:  But  he under st ands t hose el ement s of  
t he of f enses? 

MR.  EARLE:  Yes.  

THE COURT:  You' ve gone over  t hose el ement s wi t h 
hi m? 

MR.  EARLE:  Yes.  

THE COURT:  Okay.   Si r ,  do you under st and what  
you' r e char ged wi t h,  t he char ges 
agai nst  you?  The f i r st  degr ee sexual  
assaul t  whi l e ar med;  i s t hat  cor r ect ? 

THE DEFENDANT:  Yeah.  

THE COURT:  And t he ar med r obber y,  par t y t o a 
cr i me? 

THE DEFENDANT:  Yeah.  

THE COURT:  And t he ki dnappi ng,  par t y t o a cr i me? 

THE DEFENDANT:  Yeah.  

THE COURT:  You have r ead t he Compl ai nt  or  had i t  
r ead t o you? 

THE DEFENDANT:  Yeah.  

THE COURT:  So you under st and i t ? 

THE DEFENDANT:  Yes.  

.  .  .  .   
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THE COURT:  You under st and t he char ges t o whi ch 
you' r e pl eadi ng t o? 

THE DEFENDANT:  Yeah.  

.  .  .  .   

THE COURT:  And you' ve gone over  t he el ement s wi t h 
your  l awyer ,  r i ght ? 

THE DEFENDANT:  Yeah.  

THE COURT:  And,  Counsel ,  you' ve gone over  t hose 
el ement s speci f i c  wi t h hi m as t o each 
one of  t hose count s? 

MR.  EARLE:  Yes.  

THE COURT:  And he appear ed t o under st and t hose 
el ement s t he St at e woul d have t o pr ove? 

MR.  EARLE:  Yes.  

¶13 Af t er  accept i ng Br own' s gui l t y pl eas,  t he c i r cui t  

cour t  added:  

THE COURT:  Now,  you' ve gone over  t he concept  of  
par t y t o a cr i me wi t h your  l awyer ,  
al so,  r i ght ? 

THE DEFENDANT:  Yeah.  

THE COURT:  You under st and t hat  al so? 

THE DEFENDANT:  Yeah.  

¶14 Next ,  t he c i r cui t  cour t  r evi ewed t he const i t ut i onal  

r i ght s Br own wai ved by pl eadi ng gui l t y,  i ncl udi ng t he r i ght  t o a 

t r i al ;  t he r i ght  t o a j ur y and a unani mous ver di ct ;  t he r i ght  

not  t o i ncr i mi nat e hi msel f ;  t he r i ght  t o t est i f y and pr esent  

evi dence;  t he r i ght  t o subpoena wi t nesses;  t he r i ght  t o conf r ont  

wi t nesses;  and t he r i ght  t o make t he St at e pr ove t he el ement s of  

each count  beyond a r easonabl e doubt .   Addi t i onal l y,  t he c i r cui t  
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cour t  expl ai ned t hat  each char ge car r i ed a maxi mum sent ence of  

60 year s.  

¶15 Based on t he col l oquy,  t he c i r cui t  cour t  accept ed 

Br own' s gui l t y pl eas.   At  t he subsequent  sent enci ng hear i ng,  

Br own was sent enced t o 25 year s i ni t i al  conf i nement  and 25 year s 

ext ended super vi s i on by Ci r cui t  Judge M.  Joseph Donal d. 9 

¶16 Af t er  sent enci ng,  Br own t i mel y f i l ed a post convi ct i on 

mot i on under  Wi s.  St at .  § 809. 30,  seeki ng t o wi t hdr aw hi s gui l t y 

pl eas on t he basi s t hat  t he pl eas wer e not  knowi ng,  i nt el l i gent ,  

and vol unt ar y.   The mot i on al l eged t hat  t he el ement s of  t he 

of f enses wer e not  r eci t ed or  di scussed,  t hat  t he r ecor d f ai l ed 

t o demonst r at e Br own under st ood t he el ement s of  t he char ges or  

t he const i t ut i onal  r i ght s he was wai vi ng,  and t hat  t he r ecor d 

l acked an accur at e and compl et e r eci t at i on of  t he pot ent i al  

penal t i es or  t he possi bi l i t y  of  consecut i ve sent ences.   The 

mot i on al so al l eged i ndi r ect l y t hat  Br own di d not  under st and t he 

i nf or mat i on t hat  shoul d have been pr esent ed at  t he pl ea hear i ng.  

¶17 Judge Wagner  deni ed Br own' s mot i on wi t hout  an 

evi dent i ar y hear i ng,  f i ndi ng t hat  t he pl ea col l oquy met  t he 

r equi r ement s of  bot h Wi s.  St at .  § 971. 08 and Banger t .   The cour t  

                                                 
9 The ci r cui t  cour t  sent enced Br own t o 10 year s f or  t he 

sexual  assaul t ,  and 40 year s each f or  t he ar med r obber y and 
ki dnappi ng.   The 40- year  sent ences ar e concur r ent  t o each ot her ,  
and consecut i ve t o t he 10- year  sent ence.   The sent ences ar e 
bi f ur cat ed as f ol l ows:  f or  t he sexual  assaul t ,  5 year s i ni t i al  
conf i nement  and 5 year s ext ended super vi s i on;  f or  t he ar med 
r obber y,  20 year s i ni t i al  conf i nement  and 20 year s ext ended 
super vi s i on;  f or  t he k i dnappi ng,  20 year s i ni t i al  conf i nement  
and 20 year s ext ended super vi s i on.  
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of  appeal s summar i l y af f i r med,  and we gr ant ed Br own' s pet i t i on 

f or  r evi ew.  

I I .  STANDARD OF REVI EW 

¶18 When a def endant  seeks t o wi t hdr aw a gui l t y pl ea af t er  

sent enci ng,  he must  pr ove,  by c l ear  and convi nci ng evi dence,  

t hat  a r ef usal  t o al l ow wi t hdr awal  of  t he pl ea woul d r esul t  i n 

" mani f est  i nj ust i ce. "   St at e v.  Thomas,  2000 WI  13,  ¶16,  232 

Wi s.  2d 714,  605 N. W. 2d 836.   One way f or  a def endant  t o meet  

t hi s bur den i s t o show t hat  he di d not  knowi ngl y,  i nt el l i gent l y,  

and vol unt ar i l y  ent er  t he pl ea.   St at e v.  Tr ochi nski ,  2002 WI  

56,  ¶15,  253 Wi s.  2d 38,  644 N. W. 2d 891;  St at e ex r el .  War r en v.  

Schwar z,  219 Wi s.  2d 615,  636,  579 N. W. 2d 698 ( 1998) ;  St at e v.  

Kr awczyk,  2003 WI  App 6,  ¶9,  259 Wi s.  2d 843,  657 N. W. 2d 77.  

¶19 When a gui l t y pl ea i s not  knowi ng,  i nt el l i gent ,  and 

vol unt ar y,  a def endant  i s ent i t l ed t o wi t hdr aw t he pl ea as a 

mat t er  of  r i ght  because such a pl ea " v i ol at es f undament al  due 

pr ocess. "   St at e v.  Van Camp,  213 Wi s.  2d 131,  139,  569 

N. W. 2d 577 ( 1997) .   Whet her  a pl ea i s knowi ng,  i nt el l i gent ,  and 

vol unt ar y i s a quest i on of  const i t ut i onal  f act .   Tr ochi nski ,  253 

Wi s.  2d 38,  ¶16.   We accept  t he c i r cui t  cour t ' s  f i ndi ngs of  

hi st or i cal  and evi dent i ar y f act s unl ess t hey ar e c l ear l y  

er r oneous but  we det er mi ne i ndependent l y whet her  t hose f act s 

demonst r at e t hat  t he def endant ' s pl ea was knowi ng,  i nt el l i gent ,  

and vol unt ar y.   I d.  

¶20 The i ssue pr esent ed i n t hi s case does not  r equi r e us 

t o det er mi ne whet her  Br own' s gui l t y pl eas wer e knowi ng,  

i nt el l i gent ,  and vol unt ar y.   Our  t ask i s t o det er mi ne whet her  
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Br own has r ai sed suf f i c i ent  concer ns about  whet her  hi s pl eas 

wer e knowi ng,  i nt el l i gent ,  and vol unt ar y t o ent i t l e hi m t o an 

evi dent i ar y hear i ng on hi s mot i on t o wi t hdr aw t he pl eas.    

¶21 Br own' s post convi ct i on mot i on concer ns al l eged 

def i c i enci es i n t he pl ea col l oquy.   Whet her  Br own has poi nt ed t o 

def i c i enci es i n t he pl ea col l oquy t hat  est abl i sh a v i ol at i on of  

Wi s.  St at .  § 971. 08 or  ot her  mandat or y dut i es at  a pl ea hear i ng 

i s a quest i on of  l aw we r evi ew de novo.   See St at e v.  Br andt ,  

226 Wi s.  2d 610,  618,  594 N. W. 2d 759 ( 1999) .   Li kewi se,  whet her  

Br own has suf f i c i ent l y al l eged t hat  he di d not  know or  

under st and i nf or mat i on t hat  shoul d have been pr ovi ded at  t he 

pl ea hear i ng i s a quest i on of  l aw.   See St at e v.  Bent l ey,  201 

Wi s.  2d 303,  310,  548 N. W. 2d 50 ( 1996) .  

I I I .  THE BANGERT REQUI REMENTS FOR A PLEA COLLOQUY 

¶22 Gi ven t he f r equency wi t h whi ch v i ol at i ons of  

Wi s.  St at .  § 971. 0810 and Banger t  ar e al l eged,  and i n l i ght  of  

t he i nadequat e pl ea col l oquy i n t hi s case,  we t ake t hi s 

oppor t uni t y t o r eexami ne t he l egal  t enet s f undament al  t o gui l t y 

pl eas.  

                                                 
10 Wi sconsi n St at .  § 971. 08( 1)  pr ovi des i n par t :  

( 1)  Bef or e t he cour t  accept s a pl ea of  gui l t y or  
no cont est ,  i t  shal l  do al l  of  t he f ol l owi ng:  

( a)  Addr ess t he def endant  per sonal l y and 
det er mi ne t hat  t he pl ea i s made vol unt ar i l y  wi t h 
under st andi ng of  t he nat ur e of  t he char ge and t he 
pot ent i al  puni shment  i f  convi ct ed.  
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¶23 The dut i es est abl i shed i n Wi s.  St at .  § 971. 08, 11 i n 

Banger t ,  and i n subsequent  cases ar e desi gned t o ensur e t hat  a 

def endant ' s pl ea i s knowi ng,  i nt el l i gent ,  and vol unt ar y.   The 

f ai t hf ul  di schar ge of  t hese dut i es i s t he best  way we know f or  

cour t s t o demonst r at e t he cr i t i cal  i mpor t ance of  pl eas i n our  

syst em of  j ust i ce and t o avoi d const i t ut i onal  pr obl ems. 12 

¶24 The Banger t  opi ni on i s a t i mel ess pr i mer  on t he 

f oundat i on pr i nci pl es of  t he pl ea col l oquy.   I t  answer s t he of t -

expr essed concer n t hat  pl eas consume t oo much val uabl e cour t  

t i me.  

¶25 The Uni t ed St at es Const i t ut i on set s f or t h t he st andar d 

t hat  a gui l t y or  no cont est  pl ea must  be af f i r mat i vel y shown t o 

be knowi ng,  i nt el l i gent ,  and vol unt ar y.   Banger t ,  131 Wi s.  2d at  

260.   I f  t hi s showi ng does not  appear  i n t he t r anscr i pt  of  t he 

pl ea hear i ng,  t her e i s a hi gh pr obabi l i t y  t hat  i t  wi l l  have t o 

be shown i n a post convi ct i on hear i ng.  

¶26 Hi st or i cal  per spect i ve on t he r equi r ed pr ocedur e i s 

val uabl e.   I n Banger t  t hi s cour t  conf r ont ed t he i mpl i cat i ons of  

a deci s i on i t  had made a year  ear l i er .   I n St at e v.  Cecchi ni ,  

124 Wi s.  2d 200,  368 N. W. 2d 830 ( 1985) ,  t he cour t  hel d 

                                                 
11 Wi s——JI  Cr i mi nal  SM- 32 ( 1995)  summar i zes t he dut i es a 

c i r cui t  cour t  shoul d compl et e i n accept i ng a gui l t y,  no cont est ,  
or  Al f or d pl ea and pr escr i bes a r ecommended pr ocedur e t o ensur e 
no st ep i s omi t t ed.   See Nor t h Car ol i na v.  Al f or d,  400 U. S.  25 
( 1970) .   We st r ongl y encour age cour t s t o f ol l ow t hese pl ea-
accept ance pr ocedur es.  

12 " A pl ea of  gui l t y i s mor e t han a conf essi on whi ch admi t s 
t hat  t he accused di d var i ous act s;  i t  i s  i t sel f  a convi ct i on. "   
Boyki n v.  Al abama,  395 U. S.  238,  242 ( 1969) .  
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unani mousl y t hat  pr i or  t o accept i ng a pl ea,  a t r i al  cour t  " must  

ascer t ai n t hat  t he def endant  under st ands t he nat ur e of  t he 

char ge,  and t hat  t hi s must  be done on t he r ecor d at  t he pl ea 

hear i ng. "   I d.  at  201 ( emphasi s added) .   The cour t  added:  

" Because t he t r i al  cour t  f ai l ed t o do so .  .  .  t he pl ea was 

i nvol unt ar y and unknowi ng and i n v i ol at i on of  t he def endant ' s 

r i ght  t o due pr ocess. "   I d.   I n shor t ,  under  Cecchi ni ,  a 

def i c i ent  pl ea col l oquy was per  se a v i ol at i on of  due pr ocess 

and r equi r ed wi t hdr awal  of  t he def endant ' s pl ea.  

¶27 Then Banger t  came al ong.   I t  i nvol ved a def endant  who 

had mur der ed an Eau Cl ai r e pol i ce of f i cer .   Al t hough t he 

def endant  had been i nvol ved i n ext ensi ve pr oceedi ngs and 

di scussi ons bef or e hi s pl ea,  hi s pl ea col l oquy was pl ai nl y 

i nsuf f i c i ent  t o show t hat  he under st ood t he nat ur e of  t he 

char ge.   I f  Cecchi ni  wer e appl i ed,  Banger t  coul d wi t hdr aw hi s 

pl ea as a mat t er  of  r i ght .  

¶28 The Banger t  cour t  r econsi der ed t he Cecchi ni  r ul e and 

wi t hdr ew l anguage f r om t hat  opi ni on,  but  i t  di d not  compr omi se 

or  " di scar d t he mandat or y r equi r ement  t hat  t r i al  j udges 

under t ake a per sonal  col l oquy wi t h t he def endant  t o ascer t ai n 

hi s under st andi ng of  t he nat ur e of  t he char ge[ . ] "   Banger t ,  131 

Wi s.  2d at  260 ( emphasi s added) .  

¶29 The cour t  hel d t hat  a pl ea wi l l  not  be vol unt ar y 

unl ess t he def endant  has a f ul l  under st andi ng of  t he char ges 

agai nst  hi m.   I d.  at  257 ( c i t i ng Br ady v.  Uni t ed St at es,  397 

U. S.  742,  748 n. 6 ( 1970) ) .   I n addi t i on,  f or  a pl ea t o f unct i on 

as a val i d wai ver  of  const i t ut i onal  r i ght s,  t he pl ea must  be an 
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i nt ent i onal  r el i nqui shment  of  known r i ght s.   I d.  at  265 ( c i t i ng 

McCar t hy v.  Uni t ed St at es,  394 U. S.  459,  466 ( 1969) ;  Johnson v.  

Zer bst ,  304 U. S.  458,  464 ( 1938) ) .   Thus,  a pl ea wi l l  not  be 

vol unt ar y unl ess t he def endant  under st ands t he nat ur e of  t he 

const i t ut i onal  r i ght s he i s wai v i ng.   Banger t ,  131 Wi s.  2d at  

265.  

¶30 To ensur e a knowi ng,  i nt el l i gent ,  and vol unt ar y pl ea,  

Banger t  al so r equi r ed t hat  a t r i al  j udge expl or e t he def endant ' s 

capaci t y t o make i nf or med deci s i ons.  

¶31 I n hi s concur r i ng opi ni on,  Chi ef  Just i ce Nat han 

Hef f er nan st at ed:  " Cecchi ni  est abl i shed t hat  a compl et e r ecor d 

of  a def endant ' s  under st andi ng of  a pl ea be made at  t he pl ea 

hear i ng.   Thi s pr ocedur e di scour ages post convi ct i on at t acks. "   

I d.  at  298 ( Hef f er nan,  C. J. ,  concur r i ng) .   " [ A]  post convi ct i on 

cur e pr ocedur e s i mpl y means t her e wi l l  be one or  mor e 

evi dent i ar y hear i ngs on t he pl ea wi t hdr awal  i ssue. "   I d.  at  299.  

¶32 Smar t i ng f r om t hi s cr i t i c i sm,  t he maj or i t y condemned 

per f unct or y col l oqui es,  f aci al l y super f i c i al  col l oqui es,  and 

r i t ual i st i c col l oqui es.   " Thi s cour t  cannot  over emphasi ze t he 

i mpor t ance of  t he t r i al  cour t ' s  t aki ng gr eat  car e i n 

ascer t ai ni ng t he def endant ' s under st andi ng"  of  t he nat ur e of  t he 

char ges and t he const i t ut i onal  r i ght s bei ng wai ved.   I d.  at  266,  

270.  

¶33 To head of f  post convi ct i on hear i ngs on pl ea 

wi t hdr awal s,  t he cour t  sai d:  

We r ei t er at e t hat  t he dut y  t o compl y wi t h t he 
pl ea hear i ng pr ocedur es f al l s squar el y on t he t r i al  
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j udge.   We under st and t hat  most  t r i al  j udges ar e under  
consi der abl e cal endar  const r ai nt s,  but  i t  i s  of  
par amount  i mpor t ance t hat  j udges devot e t he t i me 
necessar y t o ensur e t hat  a pl ea meet s t he 
const i t ut i onal  st andar d.   The pl ea hear i ng col l oquy 
must  not  be r educed t o a per f unct or y exchange.   I t  
demands t he t r i al  cour t ' s  " ut most  sol i c i t ude. "  

I d.  at  278- 79 ( quot i ng Boyki n v.  Al abama,  395 U. S.  238,  243- 44 

( 1969) )  ( emphasi s added) .   " Such sol i c i t ude wi l l  ser ve t o 

f or est al l  post convi ct i on mot i ons,  whi ch have an even mor e 

det r i ment al  ef f ect  on a t r i al  cour t ' s  t i me l i mi t at i ons t han do 

pr oper l y conduct ed pl ea hear i ngs. "   I d.  at  279.  

¶34 To assi st  c i r cui t  cour t s,  t he Banger t  deci s i on 

out l i ned a j udge' s dut i es at  a pl ea hear i ng,  dr awi ng on 

Wi s.  St at .  § 971. 08,  f ami l i ar  case l aw,  and Wi s J I ——Cr i mi nal  SM-

32 ( 1985) ,  Par t  V,  Wai ver  of  Const i t ut i onal  Ri ght s.   Banger t ,  

131 Wi s.  2d at  261- 62,  270- 71.   We t ake t hi s oppor t uni t y t o 

r est at e and suppl ement  t he Banger t  out l i ne.  

¶35 Dur i ng t he cour se of  a pl ea hear i ng,  t he cour t  must  

addr ess t he def endant  per sonal l y and:  

( 1)  Det er mi ne t he ext ent  of  t he def endant ’ s 
educat i on and gener al  compr ehensi on so as t o assess 
t he def endant ' s capaci t y t o under st and t he i ssues at  
t he hear i ng; 13 

( 2)  Ascer t ai n whet her  any pr omi ses,  agr eement s,  
or  t hr eat s wer e made i n connect i on wi t h t he 
def endant ' s ant i c i pat ed pl ea,  hi s appear ance at  t he 
hear i ng,  or  any deci s i on t o f or go an at t or ney; 14 

                                                 
13 St at e v.  Banger t ,  131 Wi s.  2d 246,  261- 62 389 N. W. 2d 12 

( 1986) .  

14 I d.  at  262.  
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( 3)  Al er t  t he def endant  t o t he possi bi l i t y  t hat  
an at t or ney may di scover  def enses or  mi t i gat i ng 
c i r cumst ances t hat  woul d not  be appar ent  t o a l ayman 
such as t he def endant ; 15 

( 4)  Ensur e t he def endant  under st ands t hat  i f  he 
i s i ndi gent  and cannot  af f or d an at t or ney,  an at t or ney 
wi l l  be pr ovi ded at  no expense t o hi m; 16 

( 5)  Est abl i sh t he def endant ' s under st andi ng of  
t he nat ur e of  t he cr i me wi t h whi ch he i s char ged and 
t he r ange of  puni shment s t o whi ch he i s subj ect i ng 
hi msel f  by ent er i ng a pl ea; 17 

( 6)  Ascer t ai n per sonal l y whet her  a f act ual  basi s 
exi st s t o suppor t  t he pl ea; 18 

( 7)  I nf or m t he def endant  of  t he const i t ut i onal  
r i ght s he wai ves by ent er i ng a pl ea and ver i f y t hat  
t he def endant  under st ands he i s gi v i ng up t hese 
r i ght s; 19 

( 8)  Est abl i sh per sonal l y t hat  t he def endant  
under st ands t hat  t he cour t  i s  not  bound by t he t er ms 
of  any pl ea agr eement ,  i ncl udi ng r ecommendat i ons f r om 
t he di st r i ct  at t or ney,  i n ever y case wher e t her e has 
been a pl ea agr eement ; 20 

( 9)  Not i f y t he def endant  of  t he di r ect  
consequences of  hi s pl ea; 21 and 

                                                 
15 I d.  

16 I d.  

17 I d. ;  Wi s.  St at .  § 971. 08( 1) ( a) .  

18 I d. ;  Wi s.  St at .  § 971. 08( 1) ( b) .  

19 St at e v.  Hampt on,  2004 WI  107,  ¶24,  274 Wi s.  2d 379,  683 
N. W. 2d 14;  Banger t ,  131 Wi s.  2d at  270- 72.  

20 Hampt on,  274 Wi s.  2d 379,  ¶¶20,  69;  St at e ex r el .  Whi t e 
v.  Gr ay,  57 Wi s.  2d 17,  24,  203 N. W. 2d 638 ( 1973) .  

21 St at e ex r el .  War r en v.  Schwar z,  219 Wi s.  2d 615,  636,  
579 N. W. 2d 698 ( 1998) .   The most  cont empor ar y i nt er pr et at i on of  
t hi s r equi r ement  i s cat al ogued i n Wi s JI ——Cr i mi nal  SM- 32.  
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( 10)  Advi se t he def endant  t hat  " I f  you ar e not  a 
c i t i zen of  t he Uni t ed St at es of  Amer i ca,  you ar e 
advi sed t hat  a pl ea of  gui l t y or  no cont est  f or  t he 
of f ense [ or  of f enses]  wi t h whi ch you ar e char ged may 
r esul t  i n depor t at i on,  t he excl usi on f r om admi ssi on t o 
t hi s count r y or  t he deni al  of  nat ur al i zat i on,  under  
f eder al  l aw, "  as pr ovi ded i n 
Wi s.  St at .  § 971. 08( 1) ( c) .  22 

¶36 A ci r cui t  cour t ' s  f ai l ur e t o f ul f i l l  a dut y at  t he 

pl ea hear i ng wi l l  necessi t at e an evi dent i ar y hear i ng i f  a 

def endant ' s post convi ct i on mot i on al l eges he di d not  under st and 

an aspect  of  t he pl ea because of  t he omi ssi on.   As Banger t  put  

i t :  " Whenever  t he sec.  971. 08 pr ocedur e i s not  under t aken or  

whenever  t he cour t - mandat ed dut i es ar e not  f ul f i l l ed at  t he pl ea 

hear i ng,  t he def endant  may move t o wi t hdr aw hi s pl ea. "   Banger t ,  

131 Wi s.  2d at  274.   Assumi ng t he def endant ' s post convi ct i on 

mot i on i s adequat e t o r equi r e a hear i ng,  he may wi t hdr aw hi s 

pl ea af t er  sent enci ng as a mat t er  of  r i ght  unl ess t he st at e can 

show t he pl ea was ent er ed knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y ,  despi t e t he def i c i enci es i n t he pl ea hear i ng.   

Tr ochi nski ,  253 Wi s.  2d 38,  ¶17;  Van Camp,  213 Wi s.  2d at  139.  

                                                 
22 See St at e v.  Douangmal a,  2002 WI  62,  ¶19,  253 

Wi s.  2d 173,  646 N. W. 2d 1.  

The cour t  i s  al so r equi r ed by Wi s.  St at .  § 971. 08( 1) ( d)  t o 
i nqui r e of  t he di st r i ct  at t or ney whet her  he or  she has compl i ed 
wi t h Wi s.  St at .  § 971. 095( 2)  concer ni ng consul t at i on wi t h 
v i ct i ms.  

Wi sconsi n St at .  § 971. 08 i s model ed on t he 1970 ver si on of  
Feder al  Rul e of  Cr i mi nal  Pr ocedur e 11.   Banger t ,  131 Wi s.  2d at  
260- 61.   Si nce t hat  t i me,  Rul e 11 has been si gni f i cant l y amended 
t o i mpose a gr eat er  number  of  dut i es upon f eder al  di st r i ct  cour t  
j udges bef or e accept i ng a gui l t y or  no cont est  pl ea.   Many of  
t he accr et i ons t o Rul e 11 ar e t r acked i n Wi sconsi n case l aw and 
amendment s t o Wi s JI ——Cr i mi nal  SM- 32.  
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¶37 I f  a def endant  does not  under st and t he nat ur e of  t he 

char ge and t he i mpl i cat i ons of  t he pl ea,  he shoul d not  be 

ent er i ng t he pl ea,  and t he cour t  shoul d not  be accept i ng t he 

pl ea.   On t he ot her  hand,  i f  a def endant  does under st and t he 

char ge and t he ef f ect s of  hi s pl ea,  he shoul d not  be per mi t t ed 

t o game t he syst em by t aki ng advant age of  j udi c i al  mi st akes.  

¶38 Under  our  r ul es,  a def endant  can wai t  unt i l  he knows 

hi s sent ence bef or e he moves t o wi t hdr aw hi s pl ea,  and he may 

not  be di sadvant aged by t hi s del ay as l ong as he i s abl e t o 

poi nt  t o a def i c i ency i n t he pl ea col l oquy.   Thus,  onl y t he 

cour t ,  wi t h t he assi st ance of  t he di st r i ct  at t or ney,  can pr event  

pot ent i al  sandbaggi ng by a def endant  by engagi ng t he def endant  

at  t he pl ea col l oquy and maki ng a compl et e r ecor d.   See Banger t ,  

131 Wi s.  2d at  275.  

¶39 Af t er  sent enci ng,  i n cases t hat  i nvol ve an al l eged 

def i c i ency i n t he pl ea col l oquy,  an at t empt  t o wi t hdr aw a gui l t y 

pl ea pr oceeds as f ol l ows.   The def endant  must  f i l e a 

post convi ct i on mot i on under  Wi s.  St at .  § 809. 30 or  ot her  

appr opr i at e st at ut e.   The mot i on must  ( 1)  make a pr i ma f aci e 

showi ng of  a v i ol at i on of  Wi s.  St at .  § 971. 08( 1)  or  ot her  cour t -

mandat ed dut i es by poi nt i ng t o passages or  gaps i n t he pl ea 

hear i ng t r anscr i pt ;  and ( 2)  al l ege t hat  t he def endant  di d not  

know or  under st and t he i nf or mat i on t hat  shoul d have been 

pr ovi ded at  t he pl ea hear i ng.   Banger t ,  131 Wi s.  2d at  274.    

¶40 When a Banger t  mot i on i s f i l ed,  i t  i s  r evi ewed by t he 

cour t .   I f  t he mot i on est abl i shes a pr i ma f aci e v i ol at i on of  

Wi s.  St at .  § 971. 08 or  ot her  cour t - mandat ed dut i es and makes t he 
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r equi s i t e al l egat i ons,  t he cour t  must  hol d a post convi ct i on 

evi dent i ar y hear i ng at  whi ch t he st at e i s gi ven an oppor t uni t y 

t o show by cl ear  and convi nci ng evi dence t hat  t he def endant ' s 

pl ea was knowi ng,  i nt el l i gent ,  and vol unt ar y despi t e t he 

i dent i f i ed i nadequacy of  t he pl ea col l oquy. 23  Banger t ,  131 

Wi s.  2d at  274.   When t he def endant  has met  hi s  t wo bur dens,  t he 

bur den of  pr oduci ng per suasi ve evi dence at  t he evi dent i ar y 

hear i ng shi f t s t o t he st at e. 24  I d.  at  275.   I n meet i ng i t s 

bur den,  t he st at e may r el y " on t he t ot al i t y of  t he evi dence,  

much of  whi ch wi l l  be f ound out si de t he pl ea hear i ng r ecor d. "   

Hampt on,  274 Wi s.  2d 379,  ¶47.   For  exampl e,  t he st at e may 

pr esent  t he t est i mony of  t he def endant  and def ense counsel  t o 

est abl i sh t he def endant ' s under st andi ng.   Banger t ,  131 

Wi s.  2d at  275.   The st at e may al so ut i l i ze t he pl ea 

quest i onnai r e and wai ver  of  r i ght s f or m,  document ar y evi dence,  

r ecor ded st at ement s,  and t r anscr i pt s of  pr i or  hear i ngs t o 

sat i sf y i t s bur den.  

¶41 I f  t he st at e i s abl e t o meet  i t s bur den,  t he hear i ng 

shoul d be over .   I n a t heor et i cal  sense,  t he bur den wi l l  have 

                                                 
23 Ther e wi l l  be no need f or  an evi dent i ar y hear i ng i f  t he 

cour t  gr ant s t he def endant ' s mot i on t o wi t hdr aw hi s pl ea.   Of  
cour se,  t he obj ect i ve of  a compl et e pl ea col l oquy,  beyond 
assur i ng t hat  a def endant ' s pl ea i s knowi ng,  i nt el l i gent ,  and 
vol unt ar y,  i s  t o mi ni mi ze t he necessi t y of  a post convi ct i on 
evi dent i ar y hear i ng on t he pl ea.  

24 As we expl ai ned i n Banger t ,  131 Wi s.  2d at  275,  par t  of  
t he r eason t he bur den shi f t s f r om t he def endant  t o t he st at e i s 
t hat  t hi s bur den- shi f t i ng " wi l l  encour age t he pr osecut i on t o 
assi st  t he t r i al  cour t  i n meet i ng i t s sec.  971. 08 and ot her  
expr essed obl i gat i ons. "  
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shi f t ed back t o t he def endant ,  but  t her e i s not hi ng f or  t he 

def endant  t o pr ove because t he def endant  i s not  ent i t l ed t o t ur n 

a Banger t  hear i ng i nt o a f i shi ng expedi t i on on ot her  i ssues t hat  

wer e not  pl eaded i n t he def endant ' s or i gi nal  mot i on.  

¶42  When t he def endant  f i l es a dual  pur pose mot i on——t hat  

i s,  a Banger t  mot i on combi ned wi t h a mot i on t hat  al l eges 

i nef f ect i ve assi st ance of  counsel  or  some ot her  pr obl em 

af f ect i ng t he pl ea t hat  i s ext r i nsi c t o t he pl ea hear i ng r ecor d—

—t he cour t  shoul d make an i ni t i al  r ul i ng on whet her  an 

evi dent i ar y hear i ng i s r equi r ed and,  i f  i t  i s ,  what  t he hear i ng 

wi l l  addr ess.   I t  must  be r emember ed t hat  when t he def endant  

makes t he t ype of  mot i on di scussed i n Bent l ey,  whi ch r equi r es 

t est i mony or  t he exami nat i on of  evi dence out si de t he exi st i ng 

r ecor d,  t he def endant  i s ent i t l ed t o an evi dent i ar y hear i ng onl y 

i f  hi s post convi ct i on mot i on al l eges f act s t hat ,  i f  t r ue,  woul d 

ent i t l e hi m t o r el i ef .   I d.  at  310.   " To ask t he cour t  t o 

exami ne f act s out si de t he r ecor d i n an evi dent i ar y hear i ng 

r equi r es a par t i cul ar i zed mot i on wi t h suf f i c i ent  suppor t i ng 

f act s t o war r ant  t he under t aki ng. "   Hampt on,  274 Wi s.  2d 379,  

¶61.   I n addi t i on,  t he def endant  mai nt ai ns t he bur den of  pr oof  

i n a Bent l ey- t ype hear i ng and t he f act s adduced must  show 

mani f est  i nj ust i ce by c l ear  and convi nci ng evi dence bef or e t he 

def endant  may wi t hdr aw hi s pl ea.   Bent l ey,  201 Wi s.  2d at  311.  

I V.  BROWN' S MOTI ON 

¶43 Thi s case concer ns whet her  Br own' s post convi ct i on 

mot i on was suf f i c i ent  t o r equi r e an evi dent i ar y hear i ng because 

of  al l eged def i c i enci es i n t he pl ea col l oquy.   Accor di ngl y,  we 
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must  det er mi ne ( 1)  whet her  Br own has made a pr i ma f aci e showi ng 

t hat  Wi s.  St at .  § 971. 08( 1)  or  ot her  cour t - mandat ed dut i es wer e 

not  f ol l owed,  and ( 2)  whet her  he adequat el y al l eged t hat  he di d 

not  under st and i nf or mat i on t hat  shoul d have been pr ovi ded at  t he 

pl ea hear i ng.  

¶44 Br own cont ends t he ci r cui t  cour t  f ai l ed t o conf or m t o 

i t s pl ea- t aki ng dut i es i n t hr ee r espect s.   Fi r st ,  t he c i r cui t  

cour t  di d not  est abl i sh t hat  Br own under st ood t he nat ur e of  t he 

char ges t o whi ch he pl eaded gui l t y.   Second,  t he c i r cui t  cour t  

di d not  adequat el y i nf or m Br own of  t he const i t ut i onal  r i ght s he 

wai ved by pl eadi ng gui l t y.   Thi r d,  t he c i r cui t  cour t  di d not  

adequat el y expl ai n t he r ange of  puni shment s associ at ed wi t h each 

char ge.   We wi l l  addr ess each of  Br own' s chal l enges t o t he pl ea 

col l oquy.  

A.  The Nat ur e of  t he Char ges 

¶45 Br own ar gues he made a pr i ma f aci e showi ng t hat  he di d 

not  under st and t he nat ur e of  t he char ges based on t he f act  t hat  

t he pl ea hear i ng l acked any di scussi on of  t he el ement s of  t he 

of f enses t o whi ch he pl eaded gui l t y.   The St at e r esponds t hat  

t he c i r cui t  cour t  est abl i shed Br own' s under st andi ng of  t he 

char ges at  t he pl ea hear i ng i n ot her  ways.   Bot h par t i es r el y 

upon Banger t .  

¶46 I n Banger t  we sai d a c i r cui t  cour t  may est abl i sh t he 

def endant ' s under st andi ng of  t he char ges t o whi ch he i s pl eadi ng 

by any one of ,  or  combi nat i on of ,  t he f ol l owi ng non- exhaust i ve 

met hods.   " Fi r st ,  t he t r i al  cour t  may summar i ze t he el ement s of  

t he cr i me char ged by r eadi ng f r om t he appr opr i at e j ur y  
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i nst r uct i ons,  see Wi s.  JI ——Cr i mi nal  SM- 32,  Par t  I V [ 1995] ,  or  

f r om t he appl i cabl e st at ut e. "   Banger t ,  131 Wi s.  2d at  268.  

¶47 " Second,  t he t r i al  j udge may ask def endant ’ s counsel  

whet her  he expl ai ned t he nat ur e of  t he char ge t o t he def endant  

and r equest  hi m t o summar i ze t he ext ent  of  t he expl anat i on,  

i ncl udi ng a r ei t er at i on of  t he el ement s,  at  t he pl ea hear i ng. "   

I d.  ( emphasi s added) .  

¶48 " Thi r d,  t he t r i al  j udge may expr essl y r ef er  t o t he 

r ecor d or  ot her  evi dence of  def endant ’ s knowl edge of  t he nat ur e 

of  t he char ge est abl i shed pr i or  t o t he pl ea hear i ng. "   I d.   " For  

exampl e,  when a cr i mi nal  compl ai nt  has been r ead t o t he 

def endant  at  a pr el i mi nar y hear i ng,  t he t r i al  j udge may i nqui r e 

whet her  t he def endant  under st ands t he nat ur e of  t he char ge based 

on t hat  r eadi ng. "   I d.   " A t r i al  j udge may al so speci f i cal l y 

r ef er  t o and summar i ze any si gned st at ement  of  t he def endant  

whi ch mi ght  demonst r at e t hat  t he def endant  has not i ce of  t he 

nat ur e of  t he char ge. "   I d.  

¶49 The St at e emphasi zes t hat  t he Banger t  l i s t  i s  non-

exhaust i ve,  and we agr ee.   Ther e may be ot her  ways t o show a 

def endant ' s under st andi ng of  t he char ges.  

¶50 I n t hi s case,  t he St at e not es:  ( 1)  Br own' s  def ense 

at t or ney st at ed he had r evi ewed t he el ement s wi t h Br own;  ( 2)  

Br own conf i r med t hat  hi s at t or ney r evi ewed wi t h hi m t he el ement s 

of  t he char ges;  and ( 3)  Br own sai d he under st ood t he char ges.  

¶51 These r epr esent at i ons ar e not  suf f i c i ent  t o est abl i sh 

t hat  Br own' s pl ea was knowi ng,  i nt el l i gent ,  and vol unt ar y.   The 

St at e concedes t hat  wher e an i l l i t er at e def endant  i s i nvol ved,  
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t he bet t er  pr act i ce i s t o use one of  t he t hr ee met hods expr essl y 

st at ed i n Banger t  t o est abl i sh t hat  t he def endant  under st ood t he 

nat ur e of  t he char ges.    

¶52 Compl yi ng wi t h t he r equi s i t e st andar ds i s not  

opt i onal .   Banger t  r equi r es t hat  t he pl ea col l oquy est abl i sh t he 

def endant ' s under st andi ng of  t he nat ur e of  t he char ges,  t he 

r ange of  penal t i es,  t he const i t ut i onal  r i ght s bei ng wai ved,  and 

ot her  essent i al  i nf or mat i on on t he r ecor d.   We obser ved i n 

Banger t  t hat  t he met hod a c i r cui t  cour t  empl oys t o ascer t ai n a 

def endant ' s under st andi ng shoul d depend upon " t he c i r cumst ances 

of  t he par t i cul ar  case,  i ncl udi ng t he l evel  of  educat i on of  t he 

def endant  and t he compl exi t y of  t he char ge[ s] . "   Banger t ,  131 

Wi s.  2d at  267- 68.   The l ess a def endant ' s i nt el l ect ual  capaci t y 

and educat i on,  t he mor e a cour t  shoul d do t o ensur e t he 

def endant  knows and under st ands t he essent i al  el ement s of  t he 

char ges.  

¶53 I n t he pr esent  case,  t he c i r cui t  cour t  di d not  f ol l ow 

any of  t he met hods est abl i shed i n Banger t .   The ci r cui t  cour t  

never  enumer at ed,  expl ai ned,  or  di scussed t he el ement s of  f i r st -

degr ee sexual  assaul t ,  ar med r obber y,  or  k i dnappi ng,  or  t he 

f act s maki ng up t he el ement s.   Al t hough Br own' s at t or ney st at ed 

t hat  he had expl ai ned t he nat ur e of  t he char ges t o Br own,  t he 

c i r cui t  cour t  never  asked ei t her  Br own or  hi s at t or ney t o 

summar i ze t he ext ent  of  t he expl anat i on or  t he el ement s of  t he 

cr i mes on t he r ecor d.   The ci r cui t  cour t  never  r ef er r ed t o t he 

r ecor d f r om pr i or  cour t  pr oceedi ngs t o est abl i sh t hat  Br own 
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under st ood t he nat ur e of  t he char ges. 25  The ci r cui t  cour t  never  

r ef er r ed t o or  summar i zed t he char ges as f ound i n a pl ea 

quest i onnai r e or  ot her  wr i t i ng s i gned by Br own,  because t her e 

wer e no such document s.  

¶54 The f act  t hat  t her e was no pl ea quest i onnai r e at  hand 

shoul d have war ned t he cour t  t hat  speci al  st eps wer e i mper at i ve 

t o ensur e,  on t he r ecor d,  t hat  t he def endant  was f ul l y appr i sed 

and under st ood t he char ges,  t he pot ent i al  penal t i es,  and t he 

panopl y of  val uabl e r i ght s he was sur r ender i ng by ent er i ng hi s 

pl ea.   The absence of  t he pl ea quest i onnai r e and wai ver  of  

r i ght s f or m pr event ed t he cour t  f r om usi ng t hese document s t o 

i nst r uct  t he def endant ,  t o assess t he def endant ' s under st andi ng,  

or  t o const r uct  an i nvul ner abl e r ecor d.   The absence of  t hese 

document s wi l l  now hamper  t he St at e at  t he evi dent i ar y hear i ng.  

¶55 An exami nat i on of  t he r ecor d i l l ust r at es why t he 

cour t ' s  f ai l ur e t o enumer at e or  di scuss el ement s of  t he cr i mes 

may have shor t changed t he def endant .   Br own pl eaded gui l t y t o 

al l  char ges as a par t y t o t he cr i me wi t hout  t he c i r cui t  cour t  

ever  expl ai ni ng or  ensur i ng t hat  t he def endant  under st ood t he 

concept  of  par t y t o a cr i me.   Thi s coul d be si gni f i cant  f or  f our  

r easons.   Fi r st ,  at  t he pl ea hear i ng Br own' s at t or ney sai d t hat  

Br own deni ed t hat  he per sonal l y hel d or  poi nt ed a gun i n Boot h' s  

hot el  r oom.   Second,  at  t he sent enci ng hear i ng,  Br own' s at t or ney 

r epeat ed Br own' s  deni al  t hat  he had i nt er cour se wi t h Boot h' s 

                                                 
25 I ndeed,  t he c i r cui t  cour t  coul d not  have done so because 

t he r ecor d i s s i l ent  i n t hat  r espect .  
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gi r l f r i end.   Thi r d,  t he cour t  never  r ef er enced " par t y t o a 

cr i me"  when i t  ment i oned t he sexual  assaul t  char ge.   Four t h,  

At t or ney Ear l e acknowl edged,  " per haps I  di dn' t  pr epar e hi m as 

wel l  f or  hi s pl ea as I  shoul d have .  .  .  per haps we shoul d have 

t ender ed a no cont est  pl ea wi t h r egar d t o t he sexual  assaul t . "   

These st at ement s and omi ssi ons r ai se quest i ons of  whet her  Br own 

under st ood t he concept  of  par t y t o a cr i me,  an essent i al  el ement  

of  t he char ges t o whi ch he pl eaded gui l t y.  

¶56 The admi ssi on by Br own' s or i gi nal  at t or ney t hat  he may 

not  have f ul l y pr epar ed Br own t o pl ead gui l t y t o t he sexual  

assaul t  char ge al so hel ps t o expl ai n why a cour t  cannot  r el y 

ver y heavi l y upon mer e st at ement s f r om def ense counsel  t hat  he 

or  she has r evi ewed t he nat ur e of  t he char ges wi t h a def endant .   

Banger t  r equi r es ver i f i cat i on,  i ndependent  of  def ense counsel ' s 

asser t i on,  t hat  a def endant  under st ands t he nat ur e of  t he 

char ges.   See Banger t ,  131 Wi s.  2d at  267 ( r equi r i ng t he c i r cui t  

cour t  t o " ascer t ai n t hat  t he def endant  possesses accur at e 

i nf or mat i on about  t he nat ur e of  t he char ge" ) .   Hence,  Banger t  

r equi r es a c i r cui t  cour t  t o summar i ze t he el ement s of  t he 

of f enses on t he r ecor d,  or  ask def ense counsel  t o summar i ze t he 

el ement s of  t he of f enses,  or  r ef er  t o a pr i or  cour t  pr oceedi ng 

at  whi ch t he el ement s wer e r evi ewed,  or  r ef er  t o a document  
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s i gned by t he def endant  t hat  i ncl udes t he el ement s. 26  I d.  at  

268.   Each met hod enabl es a cour t  t o ascer t ai n t he accur acy of  

t he def endant ' s knowl edge;  each met hod gi ves subst ant i ve cont ent  

t o a def endant ' s  under st andi ng.   Cf .  i d.  at  269 ( " Under st andi ng 

must  have knowl edge as i t s  ant ecedent ;  knowl edge,  l i ke 

under st andi ng,  cannot  be i nf er r ed or  assumed on a s i l ent  

r ecor d. " ) .   Mor eover ,  we encour age ci r cui t  cour t  j udges t o 

t r ansl at e l egal  gener al i t i es i nt o f act ual  speci f i cs when 

necessar y t o ensur e t he def endant ' s under st andi ng of  t he 

char ges.    

¶57 Unf or t unat el y,  t he r ecor d i n t hi s case i s ber ef t  of  

what  Br own knew and under st ood about  t he char ges t o whi ch he 

pl eaded gui l t y.   Al t hough Br own' s at t or ney st at ed he r evi ewed 

t he char ges wi t h Br own,  we do not  know whet her  he accur at el y 

descr i bed and di scussed al l  t he el ement s because t hat  i s not  on 

t he r ecor d.   I n v i ew of  Br own' s i l l i t er acy,  hi s one- wor d 

r esponses,  t he compl exi t y of  t he char ges,  and t he absence of  a 

pl ea quest i onnai r e,  Br own' s one- wor d acknowl edgment  t hat  he 

r evi ewed t he el ement s wi t h hi s at t or ney and under st ood t hem i s 

concl usor y,  not  per suasi ve.    

                                                 
26 We r ecogni ze t hat  t he Uni t ed St at es Const i t ut i on i s  

sat i sf i ed by def ense counsel ' s r epr esent at i on t hat  he or  she has 
r evi ewed t he el ement s of  each char ge wi t h t he def endant ,  and t he 
def endant ' s acknowl edgement  t hat  t he el ement s wer e i ndeed 
r evi ewed by counsel .   Br adshaw v.  St umpf ,  545 U. S.  175,  192 
( 2005) .   Si nce Banger t ,  however ,  we have i nt er pr et ed 
Wi s.  St at .  § 971. 08 t o r equi r e a cour t  t o obt ai n mor e di r ect  
conf i r mat i on of  a def endant ' s under st andi ng bef or e accept i ng a 
pl ea.  
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¶58 We concl ude Br own' s post convi ct i on mot i on al l eges a 

pr i ma f aci e v i ol at i on of  Wi s.  St at .  § 971. 08.  Al t hough a c i r cui t  

cour t  must  est abl i sh t hat  a def endant  under st ands ever y el ement  

of  t he char ges t o whi ch he pl eads,  t he c i r cui t  cour t  i s  not  

expect ed t o expl ai n ever y el ement  of  ever y char ge i n ever y case.   

Thi s opi ni on i s i nt ended t o r evi t al i ze Banger t ,  whi ch al l ows a 

cour t  t o t ai l or  a pl ea col l oquy t o t he i ndi v i dual  def endant . 27  

I n cust omi zi ng a pl ea col l oquy,  however ,  a c i r cui t  cour t  must  

" do mor e t han mer el y r ecor d t he def endant ' s af f i r mat i on of  

under st andi ng. "   Banger t ,  131 Wi s.  2d at  267.   As we st at ed i n 

Banger t :  

[ I ] t  i s  no l onger  suf f i c i ent  f or  a t r i al  j udge mer el y 
t o per f unct or i l y  quest i on t he def endant  about  hi s 
under st andi ng of  t he char ge.   Li kewi se,  a per f unct or y 
af f i r mat i ve r esponse by t he def endant  t hat  he 
under st ands t he nat ur e of  t he of f ense,  wi t hout  an 
af f i r mat i ve showi ng t hat  t he nat ur e of  t he cr i me has 
been communi cat ed t o hi m or  t hat  t he def endant  has at  
some poi nt  expr essed hi s knowl edge of  t he nat ur e of  
t he char ge,  wi l l  not  sat i sf y  t he r equi r ement  of  sec.  
971. 08,  St at s.  

                                                 
27 The need t o expand t he col l oquy i n cer t ai n cases i s  

echoed by t he Amer i can Bar  Associ at i on,  whi ch st at es,  " wher e a 
cour t  i s  uncer t ai n about  t he def endant ' s under st andi ng,  per haps 
because of  t he def endant ' s l ack of  educat i on or  l ow 
i nt el l i gence,  i t  may be advi sabl e t o ask t he def endant  t o 
expl ai n i n hi s or  her  own wor ds what  sever al  of  t he r i ght s 
mean. "   I I I  Amer i can Bar  Associ at i on,  St andar ds f or  Cr i mi nal  
Just i ce,  § 14- 1. 4 at  14. 28 ( 2d ed.  1980) .   Al t hough t hi s sect i on 
per t ai ns t o est abl i shi ng a def endant ' s under st andi ng of  what  
const i t ut i onal  r i ght s ar e wai ved by a gui l t y pl ea,  t he f oot not e 
t o t hi s sent ence demonst r at es i t  appl i es wi t h equal  f or ce t o 
est abl i shi ng a def endant ' s under st andi ng of  t he nat ur e of  t he 
char ges.  
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Banger t ,  131 Wi s.  2d at  268- 69 ( emphasi s added) .   A st at ement  

f r om def ense counsel  t hat  he has r evi ewed t he el ement s of  t he 

char ge,  wi t hout  some summar y of  t he el ement s or  det ai l ed 

descr i pt i on of  t he conver sat i on,  cannot  const i t ut e an 

" af f i r mat i ve showi ng t hat  t he nat ur e of  t he cr i me has been 

communi cat ed. "   I d.  at  268.  

¶59 To ear n a Banger t  evi dent i ar y hear i ng,  a def endant  

must  sat i sf y a second obl i gat i on.   I n addi t i on t o maki ng a pr i ma 

f aci e case t hat  t he c i r cui t  cour t  er r ed i n t he pl ea col l oquy,  a 

def endant  must  al l ege he di d not  ent er  a knowi ng,  i nt el l i gent ,  

and vol unt ar y pl ea because he di d not  know or  under st and 

i nf or mat i on t hat  shoul d have been pr ovi ded at  t he pl ea hear i ng.   

Banger t ,  131 Wi s.  2d at  274.   Accor di ngl y,  we t ur n t o t he 

quest i on whet her  Br own' s post convi ct i on mot i on suf f i c i ent l y 

al l eged t hat  he di d not  under st and t he nat ur e of  t he char ges t o 

whi ch he pl eaded gui l t y.  

¶60 The St at e cont ends Br own f ai l ed t o adequat el y al l ege 

t hat  he di d not  under st and t he nat ur e of  t he char ges.   The St at e 

ar gues Br own' s  mot i on t o wi t hdr aw hi s gui l t y pl eas was 

i nsuf f i c i ent  because i t  f ai l ed t o speci f i cal l y st at e what  Br own 

di d not  under st and.  

¶61 Br own' s mot i on r eads i n par t  as f ol l ows:  

 The gui l t y pl ea r ecor d f ai l s  t o demonst r at e t hat  
Mr .  Br own act ual l y under st ood t he el ement s of  any of  
t he cr i mes t o whi ch he pl ed gui l t y.   The gui l t y pl ea 
r ecor d al so f ai l s  t o demonst r at e t hat  Mr .  Br own 
act ual l y under st ood t he val uabl e const i t ut i onal  r i ght s 
he was wai vi ng.  

.  .  .  .   
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 I l l ust r at i on of  t he second par t  of  def endant ' s 
bur den,  t hat  Mr .  Br own " di d not  know or  under st and t he 
i nf or mat i on whi ch shoul d have been pr ovi ded at  t he 
pl ea hear i ng"  i s ( onl y a bi t )  mor e pr obl emat i c.   
Under si gned counsel  consi der ed,  but  r ej ect ed,  havi ng 
Mr .  Br own execut e an af f i davi t  t o t hi s ef f ect .   An 
af f i davi t  woul d suf f er  f r om t he same f l aw as t he 
( never  execut ed)  Pl ea Quest i onnai r e——t o wi t ,  what  use 
i s an af f i davi t  execut ed by an i l l i t er at e def endant ? 

 Counsel  al so consi der ed submi t t i ng hi s own 
af f i davi t .   Thi s suf f er s f r om a di f f er ent  f l aw,  
pl aci ng counsel  i n t he unt enabl e dual  r ol e of  advocat e 
and wi t ness.   Suf f i ce i t  t o say t hat  counsel  has 
di scussed t he i ssues r ai sed her ei n and r epr esent s t hat  
Mr .  Br own appear s t o under st and ver y l i t t l e of  what  
t r anspi r ed i n connect i on wi t h t he ent r y of  hi s gui l t y 
pl eas.   Hi s t est i mony wi l l  make t hi s c l ear  beyond 
di sput e.   ( Emphasi s added. )  

¶62 We shar e t he St at e' s concer n t hat  t hi s mot i on does not  

al l ege di r ect l y t hat  t he def endant  di d not  know or  under st and 

cer t ai n i nf or mat i on t hat  shoul d have been pr ovi ded or  addr essed 

at  t he pl ea hear i ng.   A def endant  i s not  r equi r ed t o submi t  a 

swor n af f i davi t  t o t he cour t ,  but  he i s r equi r ed t o pl ead i n hi s 

mot i on t hat  he di d not  know or  under st and some aspect  of  hi s 

pl ea t hat  i s r el at ed t o a def i c i ency i n t he pl ea col l oquy.  

¶63 Thi s r equi r ement  i s necessar y f or  at  l east  t hr ee 

r easons.   Fi r st ,  i f  t he def endant  i s unwi l l i ng or  unabl e t o 

asser t  a l ack of  under st andi ng about  some aspect  of  t he pl ea 

pr ocess,  t her e i s no poi nt  i n hol di ng a hear i ng.   The ul t i mat e 

i ssue t o be deci ded at  t he hear i ng i s whet her  t he def endant ' s 

pl ea was knowi ng,  i nt el l i gent ,  and vol unt ar y,  not  whet her  t he 

c i r cui t  cour t  er r ed.   The cour t ' s  er r or  has al r eady been 

exposed.   I n t he absence of  a c l ai m by t he def endant  t hat  he 
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l acked under st andi ng wi t h r egar d t o t he pl ea,  any shor t comi ng i n 

t he pl ea col l oquy i s har ml ess.  

¶64 Second,  i f  t he def endant  al l eges t hat  he di d not  

under st and some aspect  of  t he pl ea col l oquy ( such as t he nat ur e 

of  t he char ges)  but  t he t r anscr i pt  shows t hat  t he cour t ' s  

t r eat ment  of  t he subj ect  was unassai l abl e,  t he def endant ' s 

mot i on f or  a hear i ng cannot  be gr ant ed on t he basi s of  a 

def i c i ency i n t he t r anscr i pt .   On t hat  scor e,  t he def endant ' s 

mot i on wi l l  have f ai l ed t o make a pr i ma f aci e showi ng t hat  t he 

pl ea col l oquy was def i c i ent .   St r i ct l y speaki ng,  a Banger t  

mot i on r el i es on i nf or mat i on i n t he r ecor d.   When a def endant  

moves t o wi t hdr aw a pl ea based on i nf or mat i on out si de t he 

r ecor d,  t he def endant  has a hi gher  bur den and must  meet  t he 

st andar ds set  out  i n Bent l ey,  201 Wi s.  2d at  318.  

¶65 Thi r d,  when a Banger t - t ype mot i on i s gr ant ed,  t he 

st at e shoul d know f r om t he pl eadi ng what  i t  i s  r equi r ed t o pr ove 

at  t he evi dent i ar y hear i ng.   A Banger t  evi dent i ar y hear i ng i s 

not  a sear ch f or  er r or ;  i t  i s  desi gned t o eval uat e t he ef f ect  of  

known er r or  on t he def endant ' s pl ea so t hat  t he cour t  can 

det er mi ne whet her  i t  must  accept  t he wi t hdr awal  of  t he 

def endant ' s pl ea.   The st at e must  be gi ven f ai r  not i ce of  what  

i t  must  pr ove.  

¶66 I n t hi s case,  def ense counsel  per suasi vel y document ed 

def i c i enci es i n t he pl ea hear i ng t r anscr i pt ,  but  t he mot i on di d 

not  al l ege di r ect l y t hat  t he def endant  di d not  under st and t he 

nat ur e of  t he char ges agai nst  hi m.   Counsel  expl ai ned hi s  

deci s i on not  t o submi t  an af f i davi t  f r om t he def endant  or  
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hi msel f ,  but  he di d not  expl ai n why t he def endant  coul d not  

pl ead t hat  he di d not  under st and t he nat ur e of  t he char ges.   We 

ar e r equi r ed t o i nf er  such an al l egat i on f r om t he t ot al i t y of  

t he mot i on.   I n t hi s case,  we accept  counsel ' s r epr esent at i ons 

t hat  t he def endant  l acked under st andi ng about  t he char ges and 

t hat  t he def endant ' s " t est i mony wi l l  make t hi s c l ear  beyond 

di sput e. "  

¶67 I n t he or di nar y case,  def ense counsel  shoul d pl ead 

wi t h gr eat er  par t i cul ar i t y a def endant ' s l ack of  under st andi ng.   

A def endant  must  i dent i f y def i c i enci es i n t he pl ea col l oquy,  

st at e what  he di d not  under st and,  and connect  hi s l ack of  

under st andi ng t o t he def i c i enci es.   See Hampt on,  274 

Wi s.  2d 379,  ¶57;  St at e v.  Gi ebel ,  198 Wi s.  2d 207,  217,  541 

N. W. 2d 815 ( Ct .  App.  1995) .   Thi s pr ocedur e shoul d pr ove f ai r  t o 

bot h par t i es.  

¶68 Because t hi s case i s bei ng r emanded t o t he c i r cui t  

cour t  f or  a hear i ng,  we wi l l  r espond t o t he def endant ' s t wo 

ot her  at t acks on t he pl ea col l oquy.  

B.  Wai ver  of  Const i t ut i onal  Ri ght s 

¶69 Br own al l eges t hat  t he col l oquy was i nsuf f i c i ent  wi t h 

r espect  t o t he wai ver  of  const i t ut i onal  r i ght s.  

¶70 The Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s f or m l i s t s 

seven st at ement s of  const i t ut i onal  r i ght s t hat  a def endant  

agr ees t o gi ve up by ent er i ng a pl ea.   The f or m r eads as 

f ol l ows:  

1.  I  gi ve up my r i ght  t o a t r i al .  
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2.  I  gi ve up my r i ght  t o r emai n s i l ent  and I  
under st and t hat  my si l ence coul d not  be used 
agai nst  me at  t r i al .  

3.  I  gi ve up my r i ght  t o t est i f y and pr esent  
evi dence at  t r i al .  

4.  I  gi ve up my r i ght  t o use subpoenas t o r equi r e 
wi t nesses t o come t o cour t  and t est i f y f or  me at  
t r i al .  

5.  I  gi ve up my r i ght  t o a j ur y t r i al ,  wher e al l  12 
j ur or s woul d have t o agr ee t hat  I  am ei t her  
gui l t y or  not  gui l t y. 28 

6.  I  gi ve up my r i ght  t o conf r ont  i n cour t  t he 
peopl e who t est i f y agai nst  me and cr oss- exami ne 
t hem.  

7.  I  gi ve up my r i ght  t o make t he St at e pr ove me 
gui l t y beyond a r easonabl e doubt .  

 ¶71 The ci r cui t  cour t  par aphr ased t hese st at ement s,  aski ng 

t he def endant  i f  he was gi v i ng up each r i ght .   Si x t i mes t he 

def endant  answer ed " yeah; "  one t i me t he def endant  answer ed 

" yes. "  

 ¶72 The ci r cui t  cour t  was t ol d ear l i er  i n t he hear i ng t hat  

def ense counsel  had gone over  t he cont ent  of  t he pl ea 

quest i onnai r e on t wo occasi ons.   " I ' ve gone over  ever y wor d, "  

counsel  decl ar ed.  

 ¶73 Br own cont ends t he cour t  " never  engaged Br own i n any 

di scussi on concer ni ng t he sever al  const i t ut i onal  r i ght s wai ved 

by t he pl ea. "   On t hese f act s,  he has a poi nt .   The t r anscr i pt  

r eveal s no r epr esent at i on by Br own' s at t or ney t hat  he ever  had a 

                                                 
28 Thi s st at ement  does not  t ake i nt o account  t he possi bi l i t y  

of  a hung j ur y.   We r espect f ul l y suggest  t hat  t he Judi c i al  
Conf er ence For ms Commi t t ee r evi ew t he wor di ng of  t hi s poi nt .  
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qual i t y di scussi on wi t h Br own about  t he meani ng or  val ue of  t he 

def endant ' s const i t ut i onal  r i ght s.   The cour t  i t sel f  never  

pr obed t he subj ect  or  el i c i t ed mor e t han per f unct or y one- wor d 

answer s t o i t s quest i ons.  

 ¶74 Thi s aspect  of  t he col l oquy cont r ast s dr amat i cal l y 

wi t h a cour t  commi ssi oner ' s col l oquy wi t h Br own when he wai ved a 

pr el i mi nar y exami nat i on:  

The Cour t :  You' r e wai v i ng your  r i ght  t o a 
pr el i mi nar y hear i ng.   Do you know what  
t hat  i s? 

The Def endant :  Yeah.  

The Cour t :  Tel l  me what  i t  i s ,  pl ease.  

The Def endant :  To get  my next  cour t  dat e.  

The Cour t :  Wr ong.   Tr y agai n.   What  i s a 
pr el i mi nar y hear i ng?  What  ar e you 
wai vi ng?  I ' ve got  t o know t hat  you 
know what  you' r e wai v i ng.  

The Def endant :  Oh,  wel l ,  what  we di scussed? 

Mr .  Ear l e:  Yes.  

The Cour t :  What  i s a pr el i mi nar y hear i ng? 

The Def endant :  What  we di scussed,  about  what  happened.  

The Cour t :  Wel l ,  t hat  doesn' t  hel p.   I  know t hat  
you under st and.   Let  me def i ne what  I  
t hi nk a pr el i mi nar y hear i ng i s,  and you 
t el l  me i f  you agr ee wi t h i t .   Okay? 

The Def endant :  Yes.  

The Cour t :  Al l  r i ght .   At  a pr el i mi nar y hear i ng 
t he St at e must  est abl i sh by evi dence 
t wo t hi ngs:  Number  1,  t hat  a f el ony 
occur r ed i n Mi l waukee Count y,  a ser i ous 
cr i me.   Number  2,  t hat  you wer e 
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pr obabl y r esponsi bl e f or  i t .   I t ' s  a 
pr evi ew of  t he St at e' s case.   I s t hi s 
what  you want  t o wai ve?  Hel l o? 

The Def endant :  Yes? 

The Cour t :  I s t hat  what  you want  t o wai ve? 

The Def endant :  Yes.  

 ¶75 The commi ssi oner ' s col l oquy i s mor e i n keepi ng wi t h 

our  expect at i on of  what  a cour t  shoul d do when i t  i s  deal i ng 

wi t h a poor l y educat ed def endant  t han t he ci r cui t  cour t ' s  

col l oquy.   The commi ssi oner  was not  sat i sf i ed wi t h one- wor d 

answer s.  

 ¶76 On t he f act s of  t hi s case,  wher e t he def endant  was 

i l l i t er at e,  wher e t her e was no wai ver  of  r i ght s f or m,  and wher e 

t her e was no r endi t i on by Br own' s at t or ney of  a meani ngf ul  

di scussi on of  t he def endant ' s r i ght s,  t he cour t  shoul d have done 

mor e t o show t hat  t he def endant  under st ood t he r i ght s he was 

gi v i ng up by ent er i ng a pl ea.  

 ¶77 Pr obi ng quest i ons may not  al ways be necessar y,  but  

t hey hel p t o ensur e a def endant ' s under st andi ng and t hey hel p t o 

compl et e t he hear i ng r ecor d.   Upon r emand,  t he St at e,  whi ch 

r emai ned si l ent  i n t he f ace of  an i nadequat e col l oquy,  wi l l  be 

r equi r ed t o show t hat  t he def endant  made a knowi ng,  i nt el l i gent ,  

and vol unt ar y wai ver  of  hi s const i t ut i onal  r i ght s.  

C.  Maxi mum Pot ent i al  Sent ence 

 ¶78 Br own al so c l ai ms t hat  t he c i r cui t  cour t  v i ol at ed 

Wi s.  St at .  § 971. 08( 1)  by f ai l i ng t o st at e t hat  t he puni shment  

f or  each char ge coul d r un consecut i vel y.   The ci r cui t  cour t  

st at ed t hat  each char ge was a Cl ass B f el ony and t hat  i t  coul d 
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i mpose a 60- year  sent ence f or  each char ge.   We f i nd i t  di f f i cul t  

t o accept  Br own' s suggest i on t hat  f ai l ur e t o i nf or m a def endant  

who i s f aci ng mul t i pl e char ges t hat  t he sent ence i mposed on each 

char ge coul d be consecut i ve ( t hat  i s ,  t he t ot al  sent ence coul d 

add up t o mor e t han 60 year s) ,  woul d r ender  a def endant ' s pl ea 

not  knowi ng,  i nt el l i gent ,  and vol unt ar y.   The r easonabl e 

concl usi on when a def endant  i s conf r ont ed wi t h mul t i pl e char ges 

i s t hat  t he def endant  coul d f ace mul t i pl e puni shment s.   That  

r eal i zat i on i s a maj or  expl anat i on f or  pl ea bar gai ns t hat  r educe 

t he number  of  char ges.   Al t hough t he bet t er  pr act i ce i s t o 

advi se a def endant  of  t he cumul at i ve maxi mum sent ence he coul d 

r ecei ve f r om consecut i ve sent ences,  we do not  bel i eve t he 

omi ssi on of  such i nf or mat i on shoul d al l ow a def endant  t o 

wi t hdr aw a gui l t y pl ea i n t he absence of  any al l egat i on t hat  t he 

def endant  di d not  under st and t he ef f ect  of  mul t i pl e char ges on 

hi s sent ence.   Fai l ur e t o under st and t hi s s i mpl e concept  woul d 

s i gnal  mor e ser i ous pr obl ems wi t h t he pl ea.   Even i f  we f ound 

er r or  i n t he omi ssi on,  i t  woul d be har ml ess on t hese f act s 

because Br own' s t ot al  sent ence di d not  r each t he maxi mum on even 

one of  t he Cl ass B f el oni es.  

V.  CONCLUSI ON 

¶79 Br own' s post convi ct i on mot i on makes a pr i ma f aci e 

showi ng t hat  t he c i r cui t  cour t  di d not  compl y wi t h 

Wi s.  St at .  § 971. 08 and Banger t  i n conduct i ng t he pl ea col l oquy.   

The ci r cui t  cour t  di d not  sat i sf act or i l y  enumer at e,  expl ai n,  or  

di scuss t he f act s or  el ement s of  t he t hr ee f el oni es i n a manner  

t hat  woul d est abl i sh f or  a r evi ewi ng cour t  t hat  Br own under st ood 
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t he nat ur e of  t he char ges t o whi ch he pl eaded gui l t y.   We 

f ur t her  concl ude Br own adequat el y al l eged t hat  he di d not  

under st and t he nat ur e of  t he char ges t o whi ch he pl eaded gui l t y.   

Fi nal l y,  we concl ude t hat  t her e wer e shor t comi ngs wi t h r espect  

t o Br own' s wai ver  of  const i t ut i onal  r i ght s.   Accor di ngl y,  t he 

cour t  of  appeal s deci s i on i s r ever sed and t he case i s r emanded 

f or  an evi dent i ar y hear i ng at  whi ch t he St at e wi l l  have an 

oppor t uni t y t o pr esent  evi dence t hat  Br own under st ood t he nat ur e 

of  t he char ges t o whi ch he pl eaded gui l t y and t he const i t ut i onal  

r i ght s he gave up,  despi t e t he def i c i enci es i n t he pl ea hear i ng.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.   

 

 



No.  2003AP2662- CR 

 

 
 

1 

 

 

 

 
 



 May 17, 2006 
The Judge and Plea Agreements 
 

The longstanding rule in Wisconsin is that the trial court may not participate in plea bargaining.  
This rule has been extended to disfavoring all attempts to require the judge to indicate when he or she will 
not go along with the sentence recommended in an agreement. 
 

The Wisconsin Supreme Court most recently reviewed this issue in State v. Williams, 2000 WI 78, 
236 Wis.2d 293, 613 N.W.2d 132.  The defendant in this appeal asked the court “to adopt a new rule of 
procedure, which would require that if a trial judge anticipates exceeding the state’s sentence 
recommendation under a plea agreement, the trial judge must inform the defendant of that fact and allow 
the defendant to withdraw his or her plea.” ¶1.  The court denied the request, reaffirming the traditional rule 
against judge participation in the plea agreement process.   
 

SM-32, Accepting A Plea Of Guilty, includes questions that reflect the traditional rule.  However, in 
footnote 11, the following is stated: 
 

Some Wisconsin judges prefer the practice of letting the defendant know if a plea 
agreement recommends a disposition that the judge finds to be unacceptable and afford 
the defendant the opportunity to withdraw the guilty plea at that point. . . .  This is similar to 
the practice recognized by the ABA Standards For Criminal Justice, which allows the 
parties to give advance notice of the plea agreement to the judge and allows the judge to 
indicate whether he or she would concur in the agreement if such concurrence is 
consistent with the material disclosed in the presentence report.  Section 3.3, ABA 
Standards Relating To The Plea Of Guilty.  Also see Rule 11(c) of the Federal Rules Of 
Criminal Procedure.  The Wisconsin Supreme Court has declined to adopt this practice as 
a statewide requirement. . . . 

 
At the time this was written, it appeared to the committee that the trend among state judges was 

toward following the ABA Standards/Federal Rule 11 procedure.  The committee will be revising the 
comments to SM-32 and is interested in knowing whether that perception is accurate today. 
 

Further, the PPAC Court Efficiencies Sub-Committee is considering whether any changes might 
improve the efficiency of plea acceptance procedures. 
 

Therefore, both groups are interested in receiving your comments and suggestions on this topic.  
On the back of this page are four questions.  Please share any feedback you would like these committes to 
have by responding to the questions and returning this page, attaching more comprehensive remarks if you 
wish, to the address indicated.  Or, leave your completed form with Judicial Education staff for forwarding.



The Judge and Plea Agreements 
[Summary – 86 Responses] 

 
1.  As to typical  plea agreements in your court, how often do they include a specific sentence 

recommendation? 
 

     1      Never       7      Occasionally    78       Often 
 
 

2.  In cases where you believe you are likely to impose a more severe disposition than called for, or 
apparently anticipated by, the plea agreement, do you advise the defendant of that fact?   
 

    22       Never     25       Occasionally      37      Always    [2 – “Rarely”] 
 
 

3.  If you answered “Yes” to question 2., do you advise the defendant that he or she may withdraw 
his plea of guilty at that time? 
 

    15       Never     9       Occasionally      39      Always 
 
 

4.  If you have advised defendants that they may withdraw their plea under these circumstances, 
how often do they withdraw? 
 

    20       Never     26       Occasionally      1      Always 
 

Comments/Suggestions: 
 
 
 
 

Name:                                                                                   [optional] 
County:                                                                                 

   Years on the bench:   0+ 5+ 10+ 15+ 20+ 25+ 
 

  7 17 20 11 13 10 
 
Please return to: Prof. David E. Schultz 

University of Wisconsin Law School 
975 Bascom Mall 
Madison WI 53706 
Phone: 608-262-6881   Fax: 608-263-3472 
E-mail: deschult@wisc.edu
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