N NATIONAL JUVENILE DEFENDER CENTER

PROMOTING JUSTICE FOR ALL CHILDREN
BY ENSURING EXCELLENCE IN JUVENILE DEFENSE

December 21, 2021

The Clerk of the Supreme Court
Attn: Deputy Clerk-Rules

P.O. Box 1688

Madison, WI 53701-1688

Re:  Rule Petition 21-04, In the Matter Amending Wis. Stats. §§ 48.299 and 938.299
Regulating the Use of Restraints on Children in Juvenile Court (Juvenile Shackling)

To:  Justices of the Supreme Court

We are writing on behalf of the Midwest Juvenile Defender Center (MJDC) and its
parent organization, the National Juvenile Defender Center (NJDC)/The Gault Center,' in
support of Rule Petition 21-04. The Gault Center is a non-profit, non-partisan organization
dedicated to promoting justice for all children by ensuring excellence in youth defense."
Wisconsin is currently one of eight states comprising the MJDC." Through our work on an
anti-shackling campaign,” we engage with advocates, judges, members of the media, and
medical professionals across the country to educate stakeholders on the harms of shackling
young people, and promote laws, regulations, and court orders prohibiting the presumption
of shackling youth during court proceedings.

Why Reform Shackling Practices?

The stigma and trauma caused by shackling youth, and the interference with due process
rights and attorney client-communication have been fully outlined in Petitioner’s
Memorandum of Support (“Memo”)" and supporting documents."” Dr. Coffey and Ms.
Rodrik’s Affidavit asserts that shackling will exacerbate feelings of trauma,™ impede
rehabilitative efforts,"and is likely stigmatizing and dehumanizing for young people.™ Their
expert opinions are consistent with those of a diverse group of professionals from around
the country, who aver that shackling unnecessarily humiliates, stigmatizes, and traumatizes
young people,*impedes the attorney-client relationship,” chills due process protections,™
runs counter to the presumption of innocence,™ and calls into question the rehabilitative
ideals of the juvenile court.™ Several major organizational resolutions and policy statements
also condemn the indiscriminate use of shackles™ and highlight the increased harm to
children with a history of trauma exposure, which includes most youth with legal system
involvement.™

Stark racial disparities in the legal system exacerbate the impact of shackling on youth of
color. Despite research showing that behaviors and development are consistent across racial
groups, young people of color face higher arrest rates for similar conduct committed by
white children, benefitting from fewer opportunities for diversion, and being far more likely
to be detained and incarcerated.™" This over-representation in the legal system makes Black
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and Latinx youth significantly more likely than their white peers to face physical restraint at
the hands of law enforcement, whether on the streets or inside the courtroom.

2021 National Survey Shows Shackling Reform Does Not Increase Security Risks,
but Does Improve Youth Interactions with Judges

When we launched an anti-shackling campaign in 2014, only 13 states had legislation, court
rules, or caselaw limiting indiscriminate shackling in juvenile court. Today, 34 states and DC
limit or prohibit the indiscriminate shackling of children, while just 16 states do not.™" States
that prohibit the indiscriminate shackling of children include every neighboring state of
Wisconsin.** Three of the four neighboring states ended the automatic shackling of youth
through statewide court rule, as is proposed here.™

To provide a more complete picture of jurisdictions’ experiences, we conducted confidential
telephone interviews with stakeholders from 29 of the 34 states that have a statute, court
rule, or administrative order limiting the use of indiscriminate shackling of youth in court.
The themes that emerged from these discussions provide important insights. Two of the
themes speak to the positive changes that young people, their families, and courthouse
stakeholders experienced when shackling was reduced: 1) A presumption against shackling
does not create or increase safety risks. 2) Children’s demeanor in court and interactions with
judges improve when they are not shackled.™

xxi

Our interview findings mirror those outlined in Petitioner’s Memo, highlighting the
successes of individual Wisconsin jurisdictions that have already ended the practice of
automatically shackling youth in court.™

A Presumption Against Shackling Neither Creates nor Increases Safety Risks

2016 data from six diverse jurisdictions indicates no evidence of compromised safety for
young people or court staff after ending the automatic use of shackling. For example,
between 2006-2016, in Miami, which ended automatic shackling in 2006, more than 25,000
children appeared in Miami-Dade County’s juvenile court without injury or escape. Another
jurisdiction reported just three incidents of youth “acting out in court” over 12 years.™" No
jurisdiction reported compromised safety due to the unshackling of young people in the
courtroom.™ Our 2021 national survey interviewees made the same reports, as have
additional judges around the country.™"

Stakeholders who petitioned the Wisconsin Supreme Court in 2021 in favor of a rule against
the indiscriminate shackling of youth in court reported similar experiences among five
Wisconsin counties that have already limited shackling. ™"

Children’s Demeanor in Court & Interactions with Judges Improve When They are
Not Shackled



As the United States Supreme Court has recognized, shackling may impede the presumption
of innocence and the ability to communicate with counsel and is “something of an affront to
the very dignity and decorum of judicial proceedings that the judge is seeking to uphold.”""
National organization resolutions specifically note the detrimental impact shackling has on
the juvenile court system’s goal of rehabilitation.™*

Our 2021 national survey interviews indicated an increase in young people’s wellbeing,
positive behavior, and engagement during hearings in which youth were unshackled.
Judges across the country notice such differences, too. In 20106, Judge Darlene Byrne of
Travis County, Texas, said:

I decided not to wait for the law to change before I reformed practice in my own
courtroom. The outcomes have been outstanding. We hear about 3,000 juvenile
cases in my district. In only two cases did I deem shackles necessary because those
youth posed a significant risk. In more than a year since I and all my colleagues have
stopped automatic shackling, there have been no escapes and no violence. Far more
compelling is what did happen: More engaged kids and families, more meaningful
conversations, motre success.™

In addition to reporting how unshackling has had positive impacts on youth, some survey
interviewees described observing improvements in the way judges interact with youth.
Several noted that without shackles on, youth were more likely to be perceived as the
children they are, instead of as “inmates.” Interviewees noted interactions were more
conversational, with youth more engaged and judges better able to make a connection with
the young people appearing before them.

Almost all defenders interviewed as part of the national survey also reported a positive
change in the demeanor of their clients’ families in court. Interviewees described how it was
incredibly distressing for families to see their child or sibling in shackles, adding to the stress
of an already traumatic situation. Judge Jay Blitzman of Middlesex County, Massachusetts
explained:

Limiting shackling has not adversely affected the flow of business one iota. But it has
improved the atmosphere and the culture of the courtroom. When a child can turn
and actually say “hello” and you see somebody smile back, that changes things for
the child and the family member. It also makes it easier for the management of the
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courtroom.

The Memo filed with the proposed rule petition describes similar experiences in
Wisconsin. ™"

Judicial Leadership is Critical to Ending the Automatic Shackling of Youth



Our national survey also reflected several factors that increase the successful implementation
of shackling reforms, including that judicial leadership can be key to the effective adoption
and implementation of such reforms.

The decision to shackle a child in a courtroom in the rare instances in which they meet
specific criteria should be left to the discretion of a judicial officer, rather than law
enforcement or other individuals. In many jurisdictions, judges have led or been an integral
part of advocating for shackling reforms.™"Indeed, the leading national juvenile court
judicial organization, the National Council of Juvenile and Family Court Judges (NCJFCJ),
has asserted that it should be the judiciary who leads these efforts, stating “consistent judicial
leadership is necessary to ensure that policies regarding shackling continue to be upheld
regardless of changes in leadership or administration.”"

This finding is echoed by what we have observed when states allow individual judges or
judicial districts to create their own policies: practices change when there is transition on the
bench and are not implemented uniformly or consistently.™*"

Given what we know about the harms of shackling and the success of reforms, it is
imperative that states still indiscriminately shackling youth in court consider adopting
reforms of their own.

The Gault Center/NJDC and MJDC supportt the proposed rule prohibiting the routine use
of restraints in youth court because it promotes humane treatment of children, protects
children’s constitutional rights, and strengthens the rehabilitative purpose of the youth
justice system while maintaining safety. For the above reasons, we urge that the Supreme
Court of Wisconsin adopt Proposed Rule Petition 21-04.

Thank you.

Sincerely,

Krisien Staley, Co-Director

Christina J. Gilbert, Senior Youth Policy Counsel
The Gault Center/NJDC MJDC

INJDC will be changing its name on January 3, 2022, to The Gault Center.
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