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TOPICS 

• Types of Fees: 
♦ Advanced Fees - SCR 20:1.0(ag) 
♦ Contingent Fees - SCR 20:1.5(c) 
♦ Flat Fees - SCR 20:1.0(dm) 
♦ Retainers - SCR 20:1.0(mm) 

• Reasonableness of Fees – SCR 20:1.5(a) 

• Management of Advanced Fees  
♦ Holding Fees in Trust  Account until Earned - SCR 20:1.5(f) 
♦ Depositing Fees to Business Account before Earned - SCR 20:1.5(g) 
♦ Disbursing Fees from Trust Account when Earned - SCR 20:1.5(h) 
♦ Combined Payment of Earned & Unearned Fees - SCR 20:1.15(b)(1) and (3) 
♦ Refunding Unearned Fees - SCR 20:1.16(d) 

• Third-Party Payment of Fees - SCR 20:1.8(f) 

• Electronic Payment of Fees - SCRs 20:1.5(g) and 20:1.15(f)(2) and (3) 

• Fee Agreements - SCR 20:1.5(b)(1), (b)(2), (c), (g)(1), and (h)(1) 

• Division of Fees - SCR 20:1.5(e) 

• Fee Disputes - SCR 20:1.5(h)(3)  

• Cost Advances - SCRs 20:1.5(f)(1) and 20:1.15(b)(3), (e)(1), and (h)(1) 
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TYPES  OF  FEES 

 
ADVANCED FEES 
 
Advanced fees are defined in SCR 20:1.0(ag) as follows: 

"Advanced fee" denotes an amount paid to a lawyer in contemplation of 
future services, which will be earned at an agreed-upon basis, whether 
hourly, flat, or another basis.  Any amount paid to a lawyer in 
contemplation of future services whether on an hourly, flat or other basis, 
is an advanced fee regardless of whether that fee is characterized as an 
"advanced fee," "minimum fee," "nonrefundable fee," or any other 
characterization.   Advanced fees are subject to the requirements of SCR 
20:1.5, including SCR 20:1.5(f) or (g) and SCR 20:1.5(h), SCR 
20:1.15(f)(3)b.4., and SCR 20:1.16(d). 

As noted in the definition, an “advanced fee,” regardless of its type, is 
subject to the requirements of the Supreme Court Rules regarding fees [SCR 
20:1.5], specifically, the rule requiring unearned fees to be held in a trust 
account [SCR 20:1.5(f)] or the rule describing the alternative to holding 
advanced fees in trust [SCR 20:1.5(g)] as well as the rule regarding 
withdrawal of fees from trust [SCR 20:1.5(h)].  Advanced fees are also 
subject to a rule relating to e-banking trust accounts [SCR 20:1.15(f)(3)b.4.] 
and the rule regarding the termination of representation [SCR 20:1.16(d)]. 
 

 
NOTE: If an advance includes both fees and costs, the lawyer must 

identify the amount advanced for costs.  The lawyer must hold the 
portion of the funds for advanced costs in the trust account until 
the costs are actually incurred [SCR 20:1.5(f)] and disburse the 
cost payment(s) directly from the trust account to the person or 
entity entitled to those funds. 

 
 
CONTINGENT  FEES 
 
Contingent fees are not defined in SCR 20:1.0.  However, SCR 20:1.5(c) 
describes this type of fee, and its requirements, as follows: 
 

A fee may be contingent on the outcome of the matter for which the 
service is rendered, except in a matter in which a contingent fee is 
prohibited by par. (d) or other law. A contingent fee agreement shall be in 
a writing signed by the client, and shall state the method by which the fee 
is to be determined, including the percentage or percentages that shall 
accrue to the lawyer in the event of settlement, trial or appeal; litigation 
and other expenses to be deducted from the recovery; and whether such 
expenses are to be deducted before or after the contingent fee is 
calculated.   The agreement must clearly  notify the client of any expenses  
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for which the client will be liable whether or not the client is the prevailing 
party. Upon conclusion of a contingent fee matter, the lawyer shall 
provide the client with a written statement stating the outcome of the 
matter and if there is a recovery, showing the remittance to the client and 
the method of its determination.  

 
Contingent fees are commonly used in personal injury matters, but may be 
used in any type of legal matter other than family law, criminal law, or any 
proceeding that could lead to deprivation of liberty.  The specific limitations 
on contingent fees are identified in SCR 20:1.5(d).  
 
At the conclusion of a contingent fee case, a lawyer must provide the client 
with a written statement specifying the amount recovered, if any, the 
amount to which the client is entitled, and how that amount was determined.  
The written statement is typically called a “Settlement Statement” or 
Settlement Breakdown. 
 
Contingent fees are not subject to the fee withdrawal requirements of SCR 
20:1.5(h)(1) as it includes an explicit exception for contingent fees. 

 
FLAT  FEES 
 
Flat fees are defined in SCR 20:1.0(dm) as follows: 

"Flat fee" denotes a fixed amount paid to a lawyer for specific, agreed-
upon services, or for a fixed, agreed-upon stage in a representation, 
regardless of the time required of the lawyer to perform the service or 
reach the agreed-upon stage in the representation. A flat fee, sometimes 
referred to as "unit billing," is not an advance against the lawyer's hourly 
rate and may not be billed against at an hourly rate. Flat fees become the 
property of the lawyer upon receipt and are subject to the requirements of 
SCR 20:1.5, including SCR 20:1.5(f) or (g) and SCR 20:1.5(h), SCR 
20:1.15(f) (3) b.4., and SCR 20:1.16(d).  
 

The Wisconsin Comment to SCR 20:1.0(dm) provides guidance in 
interpreting this rule.  It states: 
 

The definition of flat fee specifies that flat fees "become the property of the 
lawyer upon receipt."   Notwithstanding, the lawyer must either deposit the 
advanced flat fee in trust until earned, or comply with the alternative in SCR 
20:1.5(g).  In addition, as specified in the definition, flat fees are subject to 
the requirements of all rules to which advanced fees are subject.  

Consequently, like other types of “advanced fees,” a flat fee is subject to the 
rule requiring unearned fees to be held in a trust account [SCR 20:1.5(f)] or 
the rule describing the alternative to holding advanced fees in trust [SCR 
20:1.5(g)], as well as the rule relating to the withdrawal of fees from trust 
[SCR 20:1.5(h)]. Flat fees are also subject to a rule regarding e-banking 
trust accounts [SCR 20:1.15(f)(3)b.4.] and the rule regarding the 
termination of representation [SCR 20:1.16(d)]. 
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If a lawyer holds a flat fee in trust pursuant to SCR 20:1.5(f), the lawyer 
may withdraw funds from the trust account as earned, provided that the 
lawyer and client have an understanding as to the stage at which each 
portion of the fee will be considered earned.  For example, in a criminal law 
matter, a lawyer and client could agree that the lawyer will earn a certain 
portion of the flat fee following the preliminary hearing, another portion prior 
to the trial, yet another at the conclusion of the trial or the resolution of the 
charges.  As with all advances held in trust, written notice to the client is 
required prior to the withdrawal of flat fee advances from a trust account.  
[See, SCR 20:1.5(h)(1) or (2)].  
 

 
 NOTE: If a flat fee payment includes both fees and costs, the lawyer 

must identify what portion, if any, of the flat fee will be used 
for costs, such as filing fees, witness or expert fees, etc.  
Furthermore, the lawyer must hold any funds advanced for 
costs in trust until those costs are actually incurred.  [See, 
SCR 20:1.5(f)]. 

 
 
RETAINERS 
 
Retainers are defined in SCR 20:1.0(mm) as follows: 

"Retainer" denotes an amount paid specifically and solely to secure the 
availability of a lawyer to perform services on behalf of a client, whether 
designated a "retainer," "general retainer," "engagement retainer," 
"reservation fee," "availability fee," or any other characterization.  This 
amount does not constitute payment for any specific legal services, whether 
past, present, or future and may not be billed against for fees or costs at any 
point.  A retainer becomes the property of the lawyer upon receipt, but is 
subject to the requirements of SCR 20:1.5 and SCR 20:1.16(d). 

 
Since a “retainer” becomes the property of the lawyer upon receipt, it must 
not be deposited in the lawyer’s trust account.  However, a “retainer” is still 
subject to the reasonableness requirements of SCR 20:1.5(a) [Fees] and the 
refunding requirements of SCR 20:1.16(d) [Declining or terminating 
representation]. 
 

 
NOTE: A “retainer” may be considered unearned by OLR under 

certain circumstances.  While not an exhaustive list of 
such circumstances, the following are examples of 
situations in which a “retainer” could potentially be 
considered unearned: the lawyer is required to withdraw 
from the representation due to a conflict of interest, a 
health problem, a breakdown in the attorney-client 
relationship or the client’s termination of the lawyer’s 
services, or the lawyer or client dies prior to the 
conclusion of the representation. 
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REASONABLENESS OF FEES – SCR 20:1.5(a) 
 
Under SCR 20:1.5(a), both legal fees and expenses are required to be reasonable. A 
lawyer is not only prohibited from charging and collecting unreasonable fees and 
expenses, but also from entering into agreements that include unreasonable fees and 
expenses. 
 
This rule includes the following eight factors to be considered in determining the 
reasonableness of a legal fee: 
 

(1)  the time and labor required, the novelty and difficulty of the questions 
involved, and the skill requisite to perform the legal service properly;   

(2)  the likelihood, if apparent to the client, that the acceptance of the 
particular employment will preclude other employment by the lawyer;  

(3)  the fee customarily charged in the locality for similar legal services;  

(4)  the amount involved and the results obtained;  

(5)  the time limitations imposed by the client or by the circumstances;  

(6)  the nature and length of the professional relationship with the client;   

(7)  the experience, reputation, and ability of the lawyer or lawyers 
performing the services; and  

(8)  whether the fee is fixed or contingent.  
 
 

Case Law Regarding Reasonableness of Fees 
 
Examples of conduct that violated this rule can be found in OLR’s SCR Chapter 20 
(Annotated).  Among the annotated cases are the following:   
 

Disciplinary Proceedings Against Hansen, 2009 WI 56 (keeping a 
charged fee of $5,000 for a representation when the representation 
was not completed).  

Disciplinary Proceedings Against Fadner, 2007 WI 18 (charging 
$961.90 for work purportedly done was unreasonable when half the 
work was after the client terminated the representation, and when the 
work was of no benefit to the client).  

Disciplinary Proceedings Against Elverman, 2014 WI 15 
(receiving $604,000 in fees from an estate without adequate records 
and when earning the fees would have required the lawyer to work 75 
hours a week all 52 weeks of 2002, 74 hours a week all 52 weeks of 
2003, and 54 hours a week all 52 weeks of 2004). 

 

https://www.wicourts.gov/courts/offices/docs/olrscr20annotated.pdf
https://www.wicourts.gov/courts/offices/docs/olrscr20annotated.pdf
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Disciplinary Proceedings Against Armstrong, 2015 WI 60 
(charging $4,118.95 to reduce a tax deficiency by $1,020, charging 
$3,265 to cancel an auto insurance policy and transfer a vehicle title, 
charging $562.50 to pursue reissuance of a $315 stale check, charging 
$385 to cancel an AOL account, billing $500 per month for services 
that generally required only 15 minutes of work per month, billing at a 
professional services rate of $250 per hour for nonprofessional 
services).  

Disciplinary Proceedings Against Gorokhovsky, 2012 WI 120 
(charging over $8,000 to pursue a postconviction motion that client 
had not authorized; submitting duplicative and excessive charges, 
charging $400 for pursuing the lawyer’s own fees). 
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MANAGEMENT OF ADVANCED FEES 
 
HOLDING FEES IN TRUST ACCOUNT UNTIL EARNED – SCR 20:1.5(f) 
 
Many lawyers request advanced fees for legal services.  There are two 
options available to lawyers for handling such advances.  The first option is 
identified in SCR 20:1.5(f), and requires advanced fees to be held in trust 
until earned.  The second option, which is described in SCR 20:1.5(g), 
permits a lawyer to deposit an advanced fee to the business account and use 
the funds as needed, subject to a number of specific requirements.  See, 
Depositing Fees to Business Account before Earned, p. 11.]  Regardless of 
which option a lawyer chooses for handling fee advances, SCR 20:1.5(f) 
specifies that cost advances must be held in trust until the cost is incurred.  
 
SCR 20:1.5(f) also identifies the rule that lawyers must follow when 
withdrawing earned fees from a trust account, SCR 20:1.5(h).  See, 
Disbursing Fees from Trust Account when Earned, p. 13. 
 

 
NOTE: It is professional misconduct for a lawyer to fail to hold 

advanced fees in trust, unless the lawyer complies with 
the alternative protection for unearned fees, as described 
in SCR 20:1.5(g).   

 
 
 

Trust Account Options 
 
As of July 1, 2016, there are three types of trust accounts into which fee 
advances may be deposited.  The first is a traditional trust account, in which 
electronic transactions, other than remote deposits,1 are prohibited.  The 
second is an “E-Banking Trust Account,” in which electronic transactions are 
permitted, and a separate trust account, called the primary trust account, is 
required.  The third is an alternative to the E-Banking Trust Account, which 
enables a lawyer to use a single trust account (an “All-in-One Trust Account”) 
for all trust account transactions, subject to specific requirements. 

  
Traditional Trust Account:  Lawyers may deposit fee advances paid by 
cash, check, money order, or cashier’s check to a traditional trust account by 
preparing a deposit slip and taking the deposit to their financial institution.  
Lawyers may also make remote  deposits to a traditional  trust account under 

                                                 
1 Remote deposits are permitted because an image of each remotely deposited check is 
maintained by the financial institution, and lawyers are required to maintain a record of the 
client or matter to which each such deposit relates [SCR 20:1.15(f)(3)a.]. 
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SCR 20:1.15(f)(3)a., subject to the security requirements of SCR 
20:1.15(f)(1).  Lawyers should consult with their financial institutions 
regarding security measures for remote deposits. Such measures may 
include manual endorsement of the checks for deposit to the trust account as 
opposed to an electronic endorsement, on-site destruction of remotely 
deposited checks to prevent fraud and inadvertent re-deposit, or the use of 
certain hardware or software.  For further information on security measures, 
see, Commercially Reasonable Security. 
 
Other electronic deposits, including credit or debit card and ACH transactions 
are prohibited, but wire transfers2 are permitted. See, SCR 20:1.15(f)(2)b.2. 
and SCR 20:1.15(f)(3). 
 
Disbursement of fees from a traditional trust account must be made by check 
or wire transfer.  Cash withdrawals, telephone transfers, ACH (electronic/on-
line) transfers, and transfers from a trust account by third parties are 
prohibited.  See, SCR 20:1.15(f)(2)b. and c. and SCR 20:1.15(f)(3). 
   

  NOTE: If the fees are deposited to a traditional IOLTA trust 
account, the earned portion must be disbursed to the 
business account by check because electronic transfers are 
prohibited in a traditional IOLTA trust account. 

 

E-Banking Trust Account:  Fee advances may be electronically deposited 
to an E-Banking Trust Account (“EBTA”) via credit card, debit card, prepaid 
and other payment cards, as well as other types of electronic deposit.  
However, under SCR 20:1.15(f)(2)c., a lawyer may not authorize a 3rd party 
to electronically deposit funds through a form of electronic deposit that 
allows that 3rd party to withdraw the deposited funds without the lawyer’s 
permission.  In addition, in order to conduct these transactions in an EBTA, a 
lawyer must comply with the requirements of SCR 20:1.15(f)(3)b.  These 
requirements include:   

1) Maintaining an EBTA, with commercially reasonable account 
security, in which electronic transactions are conducted; and 

2) Maintaining a primary trust account in which no electronic 
transactions, other than transferring funds to or from the EBTA, are 
permitted. 

 
                                                 
2  A wire transfer is an electronic transaction that moves money from one person or entity to 
another.  A wire is handled directly by the two financial institutions involved, which leads to a 
higher transaction fee than other electronic transfers.  An on-line or ACH transfer is not a wire 
transfer.  ACH transactions are conducted via the Automated Clearing House or the Federal 
Reserve in batches, and the fees for these automated transactions are substantially lower than 
wire fees. 
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3) Holding a reasonably sufficient amount of law firm funds in the 
EBTA to cover monthly account fees, and keeping a ledger 
reflecting the deposits and disbursements from those law firm 
funds;3  

4) Transferring the gross amount of each EBTA deposit to the 
primary trust account or the business account within three business 
days of availability;  

5) Recording the date, amount, payee, client matter and reason 
for disbursement in the bank’s electronic payment system or 
recording the client matter and reason for disbursement on the 
memo line of a check used to transfer the funds;  

6) Replacing any funds withdrawn from the EBTA by the financial 
institution or card issuer and reimbursing the EBTA for shortfalls 
caused by chargebacks, surcharges and ACH reversals within three 
business days.  The lawyer must also reimburse any shortfall prior 
to accepting a new electronic deposit, or transferring funds into the 
EBTA. 

 
Fees may be disbursed from an EBTA to a primary trust account or to a 
business account. Determining where to transfer the fees depends upon 
whether the lawyer is holding advanced fees in trust under SCR 20:1.5(f) or 
placing advanced fees in the business account for immediate use, subject 
to the requirements of SCR 20:1.5(g).  See also, SCR 20:1.15(f)(3)b.4.a. 
and b. 
 

      
CAUTION: 

SCR 20:1.15(f)(3)b.4.e. prohibits deducting 
electronic transfer fees or surcharges from a client’s 
payment of advanced fees and costs or a client’s 
payment of earned fees and cost reimbursements. 

 

SCR 20:1.15(f)(3)b.4.b. explicitly permits earned fees, cost reimbursements, 
and advanced fees that are subject to SCR 20:1.5(g) to be deposited to an 
EBTA, despite the fact that this might otherwise constitute commingling.  The 
purpose for this time-limited commingling is to enable a lawyer or law firm to 
maintain only one account to conduct electronic banking, thereby reducing 
the expense of maintaining two e-banking accounts, a trust account and a 
business account.  If a lawyer or law firm chooses to maintain both a 
business account and an EBTA with electronic banking capabilities, the lawyer 
or law firm need not deposit earned fees, cost reimbursements, and fee 
advances that are subject SCR 20:1.5(g) to an EBTA.  Such funds should be 
deposited directly to the business account. 

                                                 
3  This record may be referred to as a Maintenance Account Ledger.  See, SCR 20:1.15(b)(3) 
and  OLR Guidelines for Trust Account Records, Guideline (1)(c). 
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Fees may be disbursed from an EBTA by check or electronic/online transfers. 
See, SCR 20:1.15(f)(3)b.4.a. and b.  Cash withdrawals, telephone transfers 
and third-party withdrawals are prohibited.  See, SCR 20:1.15(f)(2)a.-c. 

 
All-in-One Trust Account:4   Lawyers may deposit fee advances that are 
paid by cash, check, money order, cashier’s check, wire transfer, credit card, 
debit card, prepaid cards and other permitted electronic deposits to an All-in-
One Trust Account.  However, like an EBTA, the All-in-One Trust Account is 
subject to certain requirements. Those requirements are identified in SCR 
20:1.15(f)(3)c. and  include commercially reasonable account security, a 
crime insurance policy or bond that covers theft or fraud by employees or 
persons outside the firm, deduction of fees and surcharges from the 
lawyer’s/law firm’s business account or replacement of any fees and 
surcharges within three business days.  
 
Treatment of the advanced fees depends upon which of the two options for 
safeguarding advanced fees a lawyer has chosen.  If the lawyer holds 
advanced fees in trust under SCR 20:1.5(f), the funds must remain in the 
All-in-One Trust Account.  If the lawyer places advanced fees in the business 
account for immediate use, subject to the requirements of SCR 20:1.5(g), 
the funds may be transferred to the business account.    
 
Disbursements may be made from an All-in-One Trust Account by check or 
electronic/online transfers.  Cash withdrawals, telephone transfers and third-
party withdrawals are prohibited.  See, SCR 20:1.15(f)(2)a.-c. 
 
 

 
 

 

                                                 
4 An All-in-One Trust Account is the alternative to an E-Banking Trust Account. It enables a 
lawyer to use a single trust account for both checking and electronic transactions, subject to 
specific requirements under SCR 20:1.15(f)(3)c. 
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DEPOSITING FEES TO BUSINESS ACCOUNT BEFORE EARNED 
 
SCR 20:1.5(g) provides two alternatives to holding unearned fees in trust.  
The purpose of each alternative is to ensure that disputes between lawyer 
and client are resolved and that any unearned fees are returned to the client.   
 
 Option 1:  Court Review 
 
The first alternative allows lawyers to deposit unearned fees into the 
business account if the lawyer’s fee is subject to review by the court 
presiding over the matter in which the fee is paid.  If a dispute as to fees 
would have to be litigated in a separate proceeding, the lawyer must comply  
with the requirements of the second option in order to deposit advanced fees 
in the business account. 
 

Option 2:  Alternative Requirements 
 
Lawyers who comply with the requirements of SCR 20:1.5(g)(1)-(4)5 may 
deposit advanced fees in a business account and immediately use them.  The 
requirements include specific responsibilities of a lawyer from the beginning 
of a representation through the end and beyond, in that fee arbitration is one 
of the requirements. 
 
At the beginning of a representation or when a lawyer accepts payment of a 
fee advance that the lawyer intends to deposit to the business account rather 
than the trust account, the lawyer must provide a client with written notice of 
the following information: 
 

a. The amount of the advanced payment.   

b. The basis or rate of the lawyer's fee.   

c. Any expenses for which the client will be responsible.  

d. The lawyer's obligation to refund any unearned advanced fee, 
along with an accounting, at the termination of the representation. 

e.  The lawyer's obligation to submit any unresolved dispute about the 
fee to binding arbitration within 30 days of receiving written notice of 
the dispute.  

f. The ability of the client to file a claim with the Wisconsin Lawyers' 
Fund for Client Protection if the lawyer fails to provide a refund of 
unearned advanced fees. 

 
This information may be provided in a fee agreement or any other written 
communication, provided that the client receives it prior to the deposit of any 
advanced fees in the business account. 
 
                                                 
5  Prior to July 1, 2016, SCR 20:1.5(g)(1)-(4) was numbered SCR 20:1.15(b)(4m). 
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At the conclusion of a representation, the lawyer must provide the client with 
the following: 
 

a. A final accounting, or an accounting from the date of the lawyer's 
most recent statement to the end of the representation, regarding the 
client's advanced fee payment.  

b. A refund of any unearned advanced fees and costs.  

c. Notice that, if the client disputes the amount of the fee and wants 
that dispute to be submitted to binding arbitration, the client must 
provide written notice of the dispute to the lawyer within 30 days of the 
mailing of the accounting.  

d. Notice that, if the lawyer is unable to resolve the dispute to the 
satisfaction of the client within 30 days after receiving notice of the 
dispute from the client, the lawyer shall submit the dispute to binding 
arbitration. 

 
Finally, the rule provides for the handling of any disputes between the lawyer 
and client regarding the fees, and imposes a 30-day deadline for the 
resolution of such disputes between the lawyer and the client.  If disputes 
cannot be resolved within that timeframe, the lawyer must submit the matter 
to binding arbitration.  If the arbitrator awards a refund to the client, the 
lawyer must make the refund within 30 days, provided that the client agrees 
to be bound by the award.  See, SCR 20:1.5(g)(3) and (4).   
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DISBURSING FEES FROM TRUST ACCOUNT WHEN EARNED 
 

Advanced fees that are held in a trust account pursuant to SCR 20:1.5(f), 
whether hourly fees, flat fees or any other type of advanced fee, must be 
disbursed from the trust account when earned.  Earned fees may not be held 
in trust to provide a “cushion” against errors, to pay business or personal 
expenses, to defer income for tax purposes or for any other reason.   
 
Similarly, earned fees may not be withdrawn from a trust account on a 
piecemeal basis, as funds are needed by the lawyer.  Upon earning a 
$10,000 fee in a contingent fee case, a lawyer must withdraw the full 
$10,000 rather than $2,000 at the time of settlement, then $2,500 a week 
later, then $1,000 two days later, followed by $2,000 a month later, etc.  
Leaving earned fees in trust constitutes commingling, which violates SCR 
20:1.15(b)(3). Further, incremental withdrawals may lead to accounting 
errors, the most serious of which is the withdrawal of more than the lawyer is 
entitled to receive, and the conversion of funds belonging to another client.   
 
 

Case Law Regarding Holding Earned Fees in Trust Account 
 
Examples of conduct that violates SCR 20:1.15(b)(3) include the following:   
 

Disciplinary Proceedings Against Adent, 2016 WI 19, 3/29/2016 (2016) 
(retaining earned fees in a trust account and using the trust account to pay 
personal expenses). 
 
Public Reprimand of Dale R. Nikolay, 2015-OLR 2 (failing to promptly 
disburse earned fees from trust account, including $33,700 in fees used to 
pay law firm’s rent).   
 
Disciplinary Proceedings Against Labanowsky, 2014 WI 18, 3/26/2014 
(2014) (habitually leaving earned fees in the trust account for periods ranging 
from 18 to 39 months).   
 
Public Reprimand of Marc G. Kurzman, 2012-OLR-12 (allowing a $10,000 
to $12,000 balance of earned fees to remain in the trust account for a period 
of at least six months). 
 
Public Reprimand of Ronald J. Thompson, 2012-OLR-18 (paying bills 
directly out of a trust account with funds that had been earned rather than 
transferring the funds to his personal account).   
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Record Keeping for Electronic Transactions 

When a lawyer electronically disburses fees from an E-Banking Trust Account 
or an All-in-One Trust Account, the lawyer must identify the date, amount, 
payee, client matter and reason for the disbursement in the financial 
institution’s electronic payment system.  If the funds are disbursed by check, 
the lawyer must identify the client matter and reason for disbursement on 
the check’s memo line. See, SCR 20:1.15(f)(3)b.5. and SCR 
20:1.15(f)(3)c.4.   

The Five-Day Rule – SCR 20:1.5(h)(1) 
 
Under SCR 20:1.5(h)(1), a lawyer must provide a client with the following 
information, in writing, five business days prior to disbursing earned fees 
from a trust account: 
 

1. An itemized bill or other accounting showing the services rendered. 

2. Notice of the amount owed and the anticipated date of the 
withdrawal. 

 3. A statement of the balance of the client’s funds in the lawyer’s trust 
account after the withdrawal. 

 
 

NOTE: The “Five-Day Rule” only applies to legal fees.  It does not apply 
to the disbursement of costs and expenses.  A lawyer may pay a 
filing fee, a witness fee, postal expenses, etc., from the trust 
account when the expense is incurred.  The expense should then 
be included in the next billing statement. 

 

 
Simultaneous Notice and Disbursement – SCR 20:1.5(h)(2) 

 
Under SCR 20:1.5(h)(2), if a lawyer gives prior, written notice to a client that 
earned fees will be withdrawn from the trust account on the date that an 
invoice for those fees is sent to the client, the lawyer is not required to hold 
the fees in trust for five business days.  The invoice must include: 
  

1. An itemized bill or an accounting of the services;  

2. The amount owed;  

3. The anticipated date of withdrawal; and  

4. The balance remaining in trust after withdrawal.  
 
The required prior notice may be provided in a written fee agreement or in 
any other written communication with the client prior to the withdrawal of 
any fees. 
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COMBINED PAYMENT OF EARNED AND UNEARNED FEES 
 
A lawyer may occasionally receive fee payments that consist of both earned 
fees and unearned, advanced fees.  Such combined payments raise potential 
commingling issues under SCR 20:1.15(b)(1) and (b)(3).  These rules 
require segregating client funds from funds belonging to the lawyer.  
However, when a client has combined earned and advanced fees in a single 
payment, the lawyer may either request that the client make separate 
payments or segregate the earned fees from the advanced fees within the 
law office. 
 
The handling of such payments depends upon which of the two options for 
safeguarding advanced fees the lawyer has chosen.  Those two options are: 
 

1. Holding advanced fees in the trust account under SCR 
20:1.5(f).  
 

 2. Depositing advanced fees in the business account and 
complying with the requirements of SCR 20:1.5(g).  

 
For treatment of combined payments that include advanced costs, see, 
Combined Payment of Fees and Costs. 

 
 Option 1:  Holding Advanced Fees in Trust 
 
A lawyer who holds advanced fees in trust under SCR 20:1.5(f) must deposit 
payments that include a combination of advanced fees and earned fees into 
the firm’s trust account.   
 
The fees may be deposited to a traditional IOLTA trust account, subject to 
SCR 20:1.15(f)(3), provided that the payment consists of checks or wired 
funds.  If the payment is made via credit or debit card or any other type of 
permitted electronic payment, the fees must be deposited to an E-Banking 
Trust Account (EBTA) or an All-in-One Trust Account, subject to SCR 
20:1.15(f)(3)b. or c., respectively.  
 
After the payment is available for disbursement, the earned portion of the 
fees must be disbursed from the trust account to the business account.   
 

    NOTE: When combined payments are deposited to a traditional IOLTA 
trust account, the earned portion must be disbursed to the 
business account by check because electronic transfers are 
prohibited.  

When combined payments are deposited to an EBTA or an All-
in-One Trust Account, they may be disbursed to the business 
account by check or electronic transfer. 
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Option 2:  Depositing Advanced Fees in Business Account 

 
Under SCR 20:1.5(g), a lawyer may deposit a combined payment of earned 
and unearned fees in the firm’s business account, provided that the fee is 
subject to review by the court in which the matter is pending or that the 
lawyer complies with the requirements of SCR 20:1.5(g)(1)-(4).  See, 
Depositing Fees to Business Account before Earned, p. 11. 
 

 
 
REFUNDING UNEARNED FEES 
 
SCR 20:1.16(d) requires a lawyer to refund unearned fees and unexpended 
cost advances at the termination of a representation.  The rule states: 
 

Upon termination of representation, a lawyer shall take steps to the extent 
reasonably practicable to protect a client's interests, such as giving 
reasonable notice to the client, allowing time for employment of other 
counsel, surrendering papers and property to which the client is entitled and 
refunding any advance payment of fee or expense that has not been 
earned or incurred. The lawyer may retain papers relating to the client to 
the extent permitted by other law. (Emphasis added). 

 
SCR 20:1.5(g), the alternative to holding advanced fees in trust, has similar 
requirements at the termination of representation.  That rule requires a 
lawyer to provide clients with a final accounting, or an accounting from the 
most recent billing statement, and “a refund of any unearned advanced fees 
and costs.”  However, it goes further than that by requiring the lawyer to 
resolve any disputes with a client within 30 days, submit the dispute to 
binding arbitration if the dispute has not been resolved, and pay any award 
that results from arbitration within 30 days.  See, Depositing to Business 
Account Before Earned, p. 11. 
 

Fees Advanced by Someone other than Client 
 

While SCR 20:1.5(f) and (g) do not address the handling of fees that are 
advanced by someone other than the client, the Comment to SCR 20:1.5(f) 
provides the following guidance: 
 

Sometimes the lawyer may receive advanced fee payments from 3rd parties.  
In such cases, the lawyer  must follow the  requirements of SCR 20:1.8(f).   
In addition, the lawyer should establish, upon receipt or prior to receipt of the 
advanced fee payment from a 3rd party, whether any potential refund of 
unearned fees will be paid to the client or 3rd-party payor.  This may be done 
through agreement of the parties or by the lawyer informing the client and 
3rd-party payor of the lawyer's policy regarding such refunds.  
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The Wisconsin Comment to SCR 20:1.5(g) provides the following additional 
guidance: 
 

If the client's fees have been paid by one other than the client, then the 
lawyer's responsibilities are governed by SCR 20:1.8(f).  If there is a 
dispute as to the ownership of any refund of unearned advanced fees paid 
by one other than the client, the unearned fees should be treated as trust 
property pursuant to SCR 20:1.15(e)(3).  

 
 

Case Law Regarding Refunding Unearned Fees 
 
Failing to refund unearned fees and costs may constitute misconduct under 
SCR 20:1.16(d), or SCR 20:1.5(g)(2)b.6  Examples of conduct that violates 
these rules are found in OLR’s SCR Chapter 20 (Annotated). Among the 
annotated cases are:   
   

Disciplinary Proceedings Against Phillips, 2012 WI 119 (accepting 
an advanced fee of $1,500 for hourly representation at $150 per hour, 
performing only three hours of work, and failing to refund the 
unearned portion of the fee). 
 
Disciplinary Proceedings Against Raneda, 2012 WI 42 (failing to 
refund advanced payments for costs and expenses). 
 
Disciplinary Proceedings Against Sayaovong, 2014 WI 94 (failing 
at the end of the representation to provide an itemized statement of 
services rendered and costs incurred in connection with the 
representation).  
 
Disciplinary Proceedings Against Hammis, 2011 WI 3 (depositing 
an unearned advanced fee into the business account without providing 
the client with the written notice required by SCR 20:1.15(b)(4m).  

 

 

                                                 
6  Prior to July 1, 2016, SCR 20:1.5(g)(2) was numbered SCR 20:1.15(b)(4m)b.1. 
 
 

https://www.wicourts.gov/courts/offices/docs/olrscr20annotated.pdf
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THIRD-PARTY PAYMENT OF FEES 
 

SCR 20:1.8(f) prohibits a lawyer from accepting compensation for 
representing a client from someone other than the client unless the following 
requirements are met: 

1) the client gives informed consent or the attorney is 
appointed at government expense; provided that no further 
consent or consultation need be given if the client has given 
consent pursuant to the terms of an agreement or policy requiring 
an organization or insurer to retain counsel on the client's behalf;  

2) there is no interference with the lawyer's independence of 
professional judgment or with the client-lawyer relationship; and  

3)  information relating to representation of a client is protected 
as required by SCR 20:1.6.  

 

 

Case Law Regarding Third-Party Payment of Legal Fees 
 
Accepting payments of legal fees without the client’s informed consent may 
constitute misconduct under SCR 20:1.8(f).  The following examples of 
conduct that violates this rule is found in OLR’s SCR Chapter 20 (Annotated):    
 

Public Reprimand of Mross 2006-10 (accepting payment to 
represent foreclosure defendants from a debtor assistance provider 
without consulting with the clients and obtaining informed consent).  

Private Reprimand Summary 2005-2 (accepting payment to 
represent a woman in an immigration matter from the husband’s 
employer without obtaining her consent). 

 

 
 

 

 

 

 

 

 

 

https://www.wicourts.gov/courts/offices/docs/olrscr20annotated.pdf
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ELECTRONIC PAYMENT OF FEES 
 
In order to accept electronic payments for legal fees, a lawyer must either 
use the advanced fee alternative under SCR 20:1.5(g), p. 11, and receive the 
electronic deposits in the business account, or maintain a trust account in 
which electronic payments are permitted.  For further information on 
accounts in which e-banking is permitted, see E-Banking Trust Account, p. 8, 
and All-in-One Trust Account, p. 10. 
 
Electronic fee payments may be made via credit card, debit card, prepaid or 
other payment cards. Fees may also be paid via other forms of electronic 
deposit, so long as the payments cannot be reversed and withdrawn from the 
trust account without the lawyer’s permission.  See, SCR 20:1.15(f)(2)c. 
 
Managing Banking Fees and Surcharges:  A lawyer must address any 
fees and surcharges that could be deducted from a trust account. There are 
several ways to do this.  A lawyer may arrange to have banking fees and 
surcharges deducted from the law firm’s business account rather than the 
EBTA or All-in-One Trust Account.   
 
If using an EBTA, there are two additional options:   
 

1) The lawyer may hold law firm funds that are reasonably 
sufficient to cover bank fees and surcharges in the EBTA.  When a 
lawyer holds law firm funds in the EBTA to cover fees and 
surcharges, the lawyer must maintain a ledger for those funds. 
[SCR 20:1.15(f)(3)b.3.]  The ledger may be titled: “Maintenance 
Account Ledger.”   
 

2) The lawyer may replace funds deducted from the EBTA for 
fees and surcharges within three business days. [SCR 
20:1.15(f)(3)b.6.].    

 
If using an All-in-One Trust Account, the lawyer must replace funds deducted 
from the All-in-One Trust Account for fees and surcharges within three 
business days.  [SCR 20:1.15(f)(3)c.3.]. 
 
Transferring Fee Payments from an EBTA:  The gross amount of each fee 
deposit must be transferred from the EBTA to the primary trust account or 
the business account within three business days of its availability.  If fees 
and surcharges are being deducted from the lawyer’s business account, the 
gross amount of the deposit should be deposited to the EBTA.  However, if 
fees and surcharges are being deducted from deposits, the lawyer must 
ensure that there are sufficient funds in the EBTA’s Maintenance Account to 
cover the deductions before transferring the gross amount of the fee.  
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For example, when a client pays an advanced fee of $1,000 by credit 
card, the amount actually deposited to the lawyer’s EBTA might be 
$985 after the deduction of fees and surcharges.  In order to transfer 
the gross amount of the client’s payment ($1,000), the lawyer will 
have to transfer the $985 credit card deposit along with $15 from the 
trust account’s Maintenance Account.  

 

Fees and Surcharges on Legal Fees and Costs:  Under SCR 
20:1.15(f)(3)b.4.e., a lawyer or law firm is responsible for paying bank fees 
and surcharges relating to legal fees and costs, regardless of whether the 
fees are advanced or earned, or whether the costs are advanced or 
reimbursed.  The rule states: 

Except for funds identified in SCR 20:1.15(f)(3)b.4.a. and b.,7 a 
lawyer shall not be prohibited from deducting electronic transfer fees 
or surcharges from the client’s funds, provided the client has agreed in 
writing to accept the electronic payment after being advised of the 
anticipated fees and surcharges.  (Emphasis added).   

 
Under SCR 20:1.15(f)(3)b.4.e., if a client chooses to accept payment of a 
settlement or any other type of payment owed to the client via an electronic 
payment that is subject to bank fees or surcharges, the client must be 
advised of the anticipated fees and surcharges and agree in writing to 
accept the electronic payment, knowing that it will be reduced by those 
fees and surcharges.   

For example, if a client chooses to accept a $10,000 settlement that will be 
paid by credit card, the client must agree in writing to accept the electronic 
payment after being advised of the anticipated fees.  This rule relieves a 
lawyer from covering bank fees and surcharges relating to funds owed to 
the client. 
 

 
 

 

 

 

 

 

 

                                                 
7 SCR 20:1.15(f)(3)b.4.a. relates to advanced fees and advanced costs; SCR 20:1.15(f)(3)b.4.b. relates to 
earned fees and costs.  SCR 20:1.15(f)(3)b.4.e. includes an explicit exception that prohibits a lawyer from 
seeking a client’s agreement to pay the fees and surcharges relating to payments of  legal fees and costs. 
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FEE AGREEMENTS 
 

Pursuant to SCR 20:1.5(b)(1), a lawyer must provide the following 
information to a client, in writing, either before or within a reasonable time 
after commencing a representation:  
 

1) the scope of the representation;  

2) the basis or rate of the fee; and 

3) the expenses for which the client will be responsible.  
 
Exception for fees less than $1,000:  If it is “reasonably foreseeable” that 
the total cost of a representation, including the legal fees, will be less than 
$1,000, the communication required by SCR 20:1.5(b)(1) may be oral rather 
than in writing. 
 

 
NOTE: If a lawyer has regularly represented a client and if 

the basis or rate of the lawyer’s fee will be the same 
as in such prior representations, the lawyer is not 
required to provide the client with the information 
required by SCR 20:1.5(b). 

 
Fees of over $1,000:  SCR 20:1.5(b)(2) states:  
 

If the total cost of a representation to the client, including 
attorney’s fees, is more than $1,000, the purpose and effect 
of any retainer or advance fee that is paid to the lawyer shall be 
communicated in writing. (Emphasis added).  
 

Under this rule, a lawyer must, without exception, communicate the purpose 
and effect of a retainer or advanced fee to the client in writing.  For example, 
if a fee includes representation through a criminal trial, but not an appeal, 
the written communication must include this limitation.  If the retainer or fee 
relates to a civil matter but not to a potentially related criminal matter, the 
written communication must so specify. 
 

NOTE: A lawyer is required to promptly respond to a client’s 
request for information regarding fees and expenses. See, 
SCR 20:1.5(b)(3). 
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Contingent Fee Agreements 
 
Under SCR 20:1.5(c), contingent fee agreements must be in writing and 
must be signed by the client.  The rule further states that a contingent fee 
agreement must specify: 
 

1. The method by which the fee is to be determined, including the 
percentage(s) that will be paid to the lawyer in the event of settlement, 
trial or appeal; 

2. Any litigation or other expenses that will be deducted from a 
recovery; 

3. Whether those expenses will be deducted from the recovery before 
or after the lawyer’s contingent fee is deducted; and 

4. The expenses for which the client will be liable, regardless of 
whether or not the client prevails. 

 
 

Rule-based Information that may be provided in a Fee Agreement 
 

SCR 20:1.5(g)(1) Requirements  
 
Under SCR 20:1.5(g)(1), a lawyer may deposit advanced fees to the lawyer’s 
business account and immediately use those funds, subject to certain 
conditions.  The first condition requires a lawyer to provide the client with 
written notice of specific information upon receipt of an advanced fee.  The 
required information, which may be provided in a fee agreement, includes: 
 

a. The amount of the advanced payment.   

b. The basis or rate of the lawyer's fee.   

c. Any expenses for which the client will be responsible.  

d. The lawyer's obligation to refund any unearned advanced fee, 
along with an accounting, at the termination of the representation. 

e.  The lawyer's obligation to submit any unresolved dispute about the 
fee to binding arbitration within 30 days of receiving written notice of 
the dispute.  

f. The ability of the client to file a claim with the Wisconsin Lawyers' 
Fund for Client Protection if the lawyer fails to provide a refund of 
unearned advanced fees. 

 
This information must be provided to the client upon accepting the advanced 
payment of fees. 
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SCR 20:1.5(h) Requirements 
 
Under SCR 20:1.5(h)(1), fees must remain in trust for at least 5 business 
days after an invoice is transmitted to the client.  However, under SCR 
20:1.5(h)(2), a lawyer may withdraw earned fees from the trust account 
when the invoice is transmitted to the client, provided the lawyer has given 
prior written notice that the fees will be withdrawn in that manner.  The 
required written notice may be included in a fee agreement.  
 
 

Case Law Regarding Fee Agreements 
 
Examples of conduct that violated rules relating to fee agreements can be found in 
OLR’s SCR Chapter 20 (Annotated).  Among the annotated cases are the 
following:   
 

Disciplinary Proceedings Against Mross, 2013 WI 44 (failing to 
provide the clients a written fee agreement setting forth the scope of 
the representation and the basis or rate of the $1,200 fee);  

Disciplinary Proceedings Against Mulligan, 2015 WI 96 (accepting 
$5,000 to represent the client and failing to enter into a written fee 
agreement);  

Disciplinary Proceedings Against Strouse, 2015 WI 83 (the court 
rejected the lawyer’s argument that a billing statement adequately 
communicated changes in the lawyer’s fee).  

Disciplinary Proceedings Against Moore, 2013 WI 96 (stating in 
the agreement that advanced fees would be nonrefundable).  

Disciplinary Proceedings Against Bryant, 2015 WI 7 (failure to 
have contingent fee agreements in writing)].  

 
 

 
 

https://www.wicourts.gov/courts/offices/docs/olrscr20annotated.pdf
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DIVISION OF FEES 
 
Under SCR 20:1.5(e), legal fees may be divided between lawyers who 
practice in separate law firms, provided that the total fee is reasonable and 
the following requirements are met: 
 

(1) the division is based on the services performed by each lawyer, and 
the client is advised of and does not object to the participation of all the 
lawyers involved and is informed if the fee will increase as a result of their 
involvement; or 

(2) the lawyers formerly practiced together and the payment to one 
lawyer is pursuant to a separation or retirement agreement between them; 
or 

(3) pursuant to the referral of a matter between the lawyers, each lawyer 
assumes the same ethical responsibility for the representation as if the 
lawyers were partners in the same firm, the client is informed of the terms 
of the referral arrangement, including the share each lawyer will receive and 
whether the overall fee will increase, and the client consents in a writing 
signed by the client. 

 
 

Case Law Regarding Division of Fees 
 
Examples of conduct that violated the former rule on division of fees and 
which may violate the current rule are as follows:   
   

Disciplinary Proceedings Against Brown, 2010 WI 104 (a lawyer 
contracted with outside counsel at a rate of $90 per hour, but charged 
the client $125 per hour without disclosing the agreement to the 
client)  
 
Private Reprimand Summary 2006-14 (a lawyer who did not 
handle personal injury cases contacted a woman after she had been in 
an accident, referred her to another lawyer without an agreement and 
without providing services or assuming responsibility for the 
representation, and thereafter sued to collect a referral fee).  
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FEE DISPUTES 
 
SCR 20:1.5(h)(3), formerly SCR 20:1.15(g)(2), addresses the handling of fee 
disputes between a lawyer and client.  Under this rule, if a client makes a 
written objection to the lawyer’s fee within 30 days after the funds have been 
withdrawn from the trust account, and that objection is “particularized and 
reasonable,” the lawyer must return the disputed portion of the fee to the 
trust account and hold it in trust until the dispute is resolved. 
 
If a lawyer does not believe a client’s objections meet one or more of these 
requirements, the lawyer must provide the client with a written explanation 
of his or her position and “make reasonable efforts to clarify and address the 
client’s objections.” 
 
Safe Harbor Provision:  If a lawyer obtains a client’s written consent to the 
withdrawal of fees, the lawyer is presumed to have a reasonable basis for 
declining to return those funds to the trust account.   
 

 
NOTE: SCR 20:1.5(h)(3) does not prevent a client from disputing 

a fee, filing a grievance, or seeking fee arbitration. It does, 
however, limit the circumstances under which an attorney 
must return fees to the trust account.  A lawyer who 
refuses to return a disputed fee to the trust account and 
fails to respond in writing to a client’s objections may be 
subject to discipline under this rule. 

 
 

METHODS FOR RESOLVING FEE DISPUTES 
 
Private Resolution: When a dispute arises regarding legal fees, a lawyer 
should first attempt to resolve it directly with the client.   
 
Arbitration:  If a dispute cannot be resolved between the lawyer and the 
client, additional steps, including fee arbitration, may be taken to resolve the 
matter.  For further information, contact: 
 

State Bar Fee Arbitration Program:  (800) 444-9404 ext. 6185; or  
 
Milwaukee Bar Fee Arbitration Program:  (414) 276-5930. 

  
Declaratory Judgment:  In Riegleman v. Krieg, 2004 WI App 85, 271 Wis. 
2d 798, 679 N.W.2d 857, the Court of Appeals suggested that the lawyer 
bring an action for declaratory judgment pursuant to Section 806.04, Wis. 
Stats., in order to resolve a dispute between a client and a third party over 
funds held in trust.  This same strategy may be available to a lawyer when a 
dispute arises between the client and the lawyer over funds that are held in 
trust for legal fees. 

 

http://www.wisbar.org/res/capp/2004/03-1826.htm
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Case Law Regarding Fee Disputes 

 
Fee disputes may lead to a number of rule violations, including violations of 
SCR 20:1.5(b)(3) - failing to respond to requests for information regarding 
fees and expenses and SCR 20:1.16(d) – failing to refund advanced 
payments of fees or expenses that have not been earned or incurred.  For 
example,  
 

Disciplinary Proceedings Against Smead, 2013 WI 19 (failing to 
respond to the client’s request for a refund of unearned fees). 
 
Disciplinary Proceedings Against Hammis, 2015 WI 14 (failing to 
respond to a client’s requests for an accounting and refund of fees).  
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COST ADVANCES 

 
Requirement to Hold in Trust   
 
Pursuant to SCR 20:1.5(f), advances for costs or expenses relating to a 
representation must be held in trust until the costs or expenses are incurred.   
 
The SCR 20:1.5(g) alternative to holding advanced fees in trust relates solely 
to fee advances and does not apply to costs.  This is because cost advances 
typically include funds that are to be paid to a third party, such as a court, a 
process server, a delivery service, etc.  Even if a portion of an advance may 
ultimately be paid to the lawyer, a cost advance must remain in trust until 
the lawyer incurs that cost or expense. 
 
Combined Payment of Fees and Costs:  If a lawyer receives an advance 
that includes both fees and costs, the lawyer must deposit that advance into 
the trust account.  If the lawyer elects the alternative protection for 
unearned fees under SCR 20:1.5(g), the advanced fee may be disbursed 
from the trust account to the business account when the funds become 
available, however, the lawyer must hold the cost advance in the trust 
account until costs are actually incurred. 
 
Disbursement of Costs:  A lawyer may disburse funds8 to pay a cost or 
expense whenever payment is due, provided that there are sufficient funds in 
the account belonging to the client to cover the payment.  SCR 20:1.15(e)(1) 
states, in pertinent part: 
 

. . . the lawyer shall promptly deliver to the client or 3rd party any funds or 
other property that the client or 3rd party is entitled to receive.” 

 
Accounting for Costs:  A lawyer is not required to invoice a client for an 
expense before paying the expense.  The SCR 20:1.5(h)(1) requirement to 
wait 5 days after transmitting an invoice before withdrawing fees from a trust 
account does not apply to costs or expenses.  Such costs and expenses may 
be itemized on the client’s next billing statement in order to account for the 
reduction in the client’s balance in the trust account.  That balance must be 
provided to the client in connection with the SCR 20:1.5(h)(1) requirements 
relating to the withdrawal of fees.  
 
Requests for Information:  If a client requests information concerning an 
expense, the lawyer must promptly respond.  See, SCR 20:1.5(b)(3). 
 

 
Legal Fees (12/12/2016) 

                                                 
8  Electronic disbursements are subject to the requirements of SCR 20:1.15(f)(3)b. and c. 
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SCR 20:1.5  Fees  (Effective July 1, 2016) 

 (a)  A lawyer shall not make an agreement for, charge, or collect an unreasonable 
fee or an unreasonable amount for expenses. The factors to be considered in determining the 
reasonableness of a fee include the following:  

(1)  the time and labor required, the novelty and difficulty of the 
questions involved, and the skill requisite to perform the legal service properly;   

(2)  the likelihood, if apparent to the client, that the acceptance of the 
particular employment will preclude other employment by the lawyer;  

(3) the fee customarily charged in the locality for similar legal services;  
(4)  the amount involved and the results obtained;  
(5)  the time limitations imposed by the client or by the circumstances;  
(6)  the nature and length of the professional relationship with the client;   
(7)  the experience, reputation, and ability of the lawyer or lawyers 

performing the services; and  
(8)  whether the fee is fixed or contingent.  
 

(b) (1) The scope of the representation and the basis or rate of the fee and 
expenses for which the client will be responsible shall be communicated to the client 
in writing, before or within a reasonable time after commencing the representation, 
except when the lawyer will charge a regularly represented client on the same basis 
or rate as in the past.  If it is reasonably foreseeable that the total cost of 
representation to the client, including attorney's fees, will be $1000 or less, the 
communication may be oral or in writing. Any changes in the basis or rate of the fee 
or expenses shall also be communicated in writing to the client.   

(2) If the total cost of representation to the client, including attorney's 
fees, is more than $1000, the purpose and effect of any retainer or advance fee that is 
paid to the lawyer shall be communicated in writing.  

(3) A lawyer shall promptly respond to a client's request for information 
concerning fees and expenses.   

 
 (c) A fee may be contingent on the outcome of the matter for which the service 
is rendered, except in a matter in which a contingent fee is prohibited by par. (d) or other 
law. A contingent fee agreement shall be in a writing signed by the client, and shall state the 
method by which the fee is to be determined, including the percentage or percentages that 
shall accrue to the lawyer in the event of settlement, trial or appeal; litigation and other 
expenses to be deducted from the recovery; and whether such expenses are to be deducted 
before or after the contingent fee is calculated. The agreement must clearly notify the client 
of any expenses for which the client will be liable whether or not the client is the prevailing 
party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a 
written statement stating the outcome of the matter and if there is a recovery, showing the 
remittance to the client and the method of its determination.  
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(d)  A lawyer shall not enter into an arrangement for, charge, or collect a 

contingent fee:   
(1)  in any action affecting the family, including but not limited to 

divorce, legal separation, annulment, determination of paternity, setting of support 
and maintenance, setting of custody and physical placement, property division, 
partition of marital property, termination of parental rights and adoption, provided 
that nothing herein shall prohibit a contingent fee for the collection of past due 
amounts of support or maintenance or property division. 

(2)  for representing a defendant in a criminal case or any proceeding that 
could result in deprivation of liberty.  

 
 (e) A division of a fee between lawyers who are not in the same firm may be 
made only if the total fee is reasonable and: 

 (1) the division is based on the services performed by each lawyer, and 
the client is advised of and does not object to the participation of all the lawyers 
involved and is informed if the fee will increase as a result of their involvement; or 
 (2) the lawyers formerly practiced together and the payment to one 
lawyer is pursuant to a separation or retirement agreement between them; or 
 (3) pursuant to the referral of a matter between the lawyers, each lawyer 
assumes the same ethical responsibility for the representation as if the lawyers were 
partners in the same firm, the client is informed of the terms of the referral 
arrangement, including the share each lawyer will receive and whether the overall 
fee will increase, and the client consents in a writing signed by the client. 

 
(f)   Except as provided in SCR 20:1.5(g), unearned fees and funds advanced 

by a client or 3rd party for payment of fees shall be held in trust until earned by the 
lawyer, and withdrawn pursuant to SCR 20:1.5(h).  Funds advanced by a client or 3rd 
party for payment of costs shall be held in trust until the costs are incurred. 

 
WISCONSIN COMMENT 

 
SCR 20:1.5(f)  Advances for fees and costs. 

Lawyers are obligated to hold advanced fee payments in trust until earned, or use the alternative 
protection for advanced fees as set forth in SCR 20:1.5(g).  Additional requirements for advanced fees are 
identified in SCR 20:1.0(ag).  Sometimes the lawyer may receive advanced fee payments from 3rd parties.  
In such cases,  the lawyer  must follow the  requirements of SCR 20:1.8(f).   In addition,  the lawyer should 
establish, upon receipt or prior to receipt of the advanced fee payment from a 3rd party, whether any 
potential refund of unearned fees will be paid to the client or 3rd-party payor.  This may be done through 
agreement of the parties or by the lawyer informing the client and 3rd-party payor of the lawyer's policy 
regarding such refunds. Lawyers also receive cost advances from clients or 3rd parties.  Since January 1, 
1987, the supreme court has required cost advances to be held in 
 
 trust.  Prior to that date, the applicable trust account rule, SCR 20.50(1), specifically excluded such 
advances from the funds that the supreme court required lawyers to hold in trust accounts.  However, by 
order, dated March 21, 1986, the supreme court amended SCR 20.50(1) as follows: "All funds of clients 
paid to a lawyer or law firm, other than advances for costs and expenses, shall be deposited in one or more 
identifiable trust accounts as provided in sub. (3) maintained in the state in which the law office is situated 
and no funds belonging to the lawyer or law firm may be deposited in such an account except as follows . . 
. ."  This requirement is specifically addressed in SCR 20:1.5(f).  
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(g) A lawyer who accepts advanced payments of fees may deposit the funds in 

the lawyer's business account, provided that review of the lawyer's fee by a court of 
competent jurisdiction is available in the proceeding to which the fee relates, or provided 
that the lawyer complies with each of the following requirements: 

(1)  Upon accepting any advanced payment of fees pursuant to this 
subsection, the lawyer shall deliver to the client a notice in writing containing all 
of the following information:   

a. The amount of the advanced payment.   
b. The basis or rate of the lawyer's fee.   
c. Any expenses for which the client will be responsible.  
d. The lawyer's obligation to refund any unearned advanced 

fee, along with an accounting, at the termination of the representation. 
e.  The lawyer's obligation to submit any unresolved dispute 

about the fee to binding arbitration within 30 days of receiving written 
notice of the dispute.  

f. The ability of the client to file a claim with the Wisconsin 
Lawyers' Fund for Client Protection if the lawyer fails to provide a refund 
of unearned advanced fees. 
(2) Upon termination of the representation, the lawyer shall deliver to 

the client in writing all of the following:  
a. A final accounting, or an accounting from the date of the 

lawyer's most recent statement to the end of the representation, regarding 
the client's advanced fee payment.  

b. A refund of any unearned advanced fees and costs.  
c. Notice that, if the client disputes the amount of the fee and 

wants that dispute to be submitted to binding arbitration, the client must 
provide written notice of the dispute to the lawyer within 30 days of the 
mailing of the accounting.  

d. Notice that, if the lawyer is unable to resolve the dispute to 
the satisfaction of the client within 30 days after receiving notice of the 
dispute from the client, the lawyer shall submit the dispute to binding 
arbitration. 
(3) Upon timely receipt of written notice of a dispute from the client, 

the lawyer shall attempt to resolve that dispute with the client, and if the dispute is 
not resolved, the lawyer shall submit the dispute to binding arbitration with the 
State Bar Fee Arbitration Program or a similar local bar association program 
within 30 days of the lawyer's receipt of the written notice of dispute from the 
client.  

(4) Upon receipt of an arbitration award requiring the lawyer to make 
a payment to the client, the lawyer shall pay the arbitration award within 30 days, 
unless the client fails to agree to be bound by the award of the arbitrator. 
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WISCONSIN COMMENT 

 
SCR 20:1.5(g)  Alternative protection for advanced fees. 

SCR 20:1.5(g) allows lawyers to deposit advanced fees into the lawyer's business account, as an 
alternative to SCR 20:1.5(f).  The provision regarding court review applies to a lawyer's fees in proceedings 
in which the lawyer's fee is subject to review at the request of the parties or the court, such as bankruptcy, 
formal probate, and proceedings in which a guardian ad litem's fee may be subject to judicial review.  In 
any proceeding in which the lawyer's fee must be challenged in a separate action, the lawyer must either 
deposit advanced fees in trust or use the alternative protections for advanced fees in this subsection.  The 
lawyer's fee remains subject to the requirement of reasonableness under SCR 20:1.5(a) as well as the 
requirement that unearned fees be refunded upon termination of the representation under SCR 20:1.16(d).  
A lawyer must comply either with SCR 20:1.5(f) or SCR 20:1.5(g), and a lawyer's failure to do so is 
professional misconduct and grounds for discipline. The writing required under SCR 20:1.5(g)(1) must 
contain language informing the client that the lawyer is obligated to refund any unearned advanced fee at 
the end of the representation, that the lawyer will submit any dispute regarding a refund to binding 
arbitration, such as the programs run by the State Bar of Wisconsin and the Milwaukee Bar Association, 
within 30 days of receiving a request for refund, and that the lawyer is obligated to comply with an 
arbitration award within 30 days of the award.  The client is not obligated to arbitrate the fee dispute and 
may elect another forum in which to resolve the dispute.  The writing must also inform the client of the 
opportunity to file a claim in the event an unearned advanced fee is not refunded, and should provide the 
address of the Wisconsin Lawyers' Fund for Client Protection.   

If the client's fees have been paid by one other than the client, then the lawyer's responsibilities are 
governed by SCR 20:1.8(f).  If there is a dispute as to the ownership of any refund of unearned advanced 
fees paid by one other than the client, the unearned fees should be treated as trust property pursuant to SCR 
20:1.15(e)(3).  

SCR 20:1.5(g) applies only to advanced fees for legal services.  Cost advances must be deposited 
into the lawyer's trust account. 

Advanced fees deposited into the lawyer's business account pursuant to this subsection may be 
paid by credit card, debit card, prepaid or other types of payment cards, or an electronic transfer of funds.  
A cost advance cannot be paid by credit card, debit card, prepaid or other types of payment cards, or an 
electronic transfer of funds under this section.  Cost advances are subject to SCR 20:1.15(b)(1) or SCR 
20:1.15(f)(3)b. 
 

(h) (1)  At least five business days before the date on which a 
disbursement is made from a trust account for the purpose of paying fees, with the 
exception of contingent fees or fees paid pursuant to court order, a lawyer shall 
transmit to the client in writing all of the following:  

a. An itemized bill or other accounting showing the services 
rendered.  

b. Notice of the amount owed and the anticipated date of the 
withdrawal.  

c. A statement of the balance of the client's funds in the 
lawyer's trust account after the withdrawal. 
(2) The lawyer may withdraw earned fees on the date that the invoice 

is transmitted to the client, provided that the lawyer has given prior notice to the 
client in writing that earned fees will be withdrawn on the date that the invoice is 
transmitted.  The invoice shall include each of the elements required under SCR 
20:1.5(h)(1).  

(3)  If a client makes a particularized and reasonable objection to the 
disbursement described in SCR 20:1.5(h)(1), the disputed portion shall remain in 



 32 
 
 

 
the trust account until the dispute is resolved.  If the client makes a particularized 
and reasonable objection to a disbursement described in SCR 20:1.5(h)(1) or (2) 
within 30 days after the funds have been withdrawn, the disputed portion shall be 
returned to the trust account until the dispute is resolved, unless the lawyer 
reasonably believes that the client's objections do not present a basis to hold funds 
in trust or return funds to the trust account under SCR 20:1.5(h).  The lawyer will 
be presumed to have a reasonable basis for declining to return funds to trust if the 
disbursement was made with the client's informed consent, in writing.  The 
lawyer shall promptly advise the client in writing of the lawyer's position 
regarding the fee and make reasonable efforts to clarify and address the client's 
objections.   
 

WISCONSIN COMMENT 
 

SCR 20:1.5(h)  Withdrawal of non-contingent fees from trust account. 

SCR 20:1.5(h) applies to attorney fees, other than contingent fees.  It does not apply to filing fees, 
expert witness fees, subpoena fees, and other costs and expenses that a lawyer may incur on behalf of a 
client in the course of a representation.  In addition, this section does not require contingent fees to remain 
in the trust account or to be returned to the trust account if a client objects to the disbursement of the 
contingent fee, provided that the contingent fee arrangement is documented by a written fee agreement, as 
required by SCR 20:1.5(c).  While a client may dispute the reasonableness of a lawyer's contingent fee, 
such disputes are subject to SCR 20:1.5(a), not to this subsection. A client's objection under SCR 
20:1.5(h)(3)  must offer a specific and reasonable  basis  for the fee  dispute in order to  trigger the  lawyer's 
obligation to keep funds in the lawyer's trust account or return funds to the lawyer's trust account.  A 
generalized objection to the overall amount of the fees or a client's unilateral desire to abrogate the terms of 
a fee agreement should not ordinarily be considered sufficient to trigger the lawyer's obligation.  A lawyer 
may resolve a dispute over fees by offering to participate and abide by the decision of a fee arbitration 
program.  In addition, a lawyer may bring an action for declaratory judgment pursuant to § 806.04, Wis. 
Stats. to resolve a dispute between the lawyer and a client regarding funds held in trust by the lawyer.  The 
court of appeals suggested employment of that method to resolve a dispute between a client and a 3rd party 
over funds held in trust by the lawyer.  See, Riegleman v. Krieg, 2004 WI App 85, 271 Wis. 2d 798, 679 
N.W.2d 857. 

Additionally, when a lawyer's fees are subject to final approval by a court, such as fees paid to a 
guardian ad litem or lawyer's fees in formal probate matters, objections to disbursements by clients or 3rd 
party payors are properly brought before the court having jurisdiction over the matter.  A lawyer should 
hold disputed funds in trust until such time as the appropriate court resolves the dispute. 

 
WISCONSIN COMMITTEE COMMENT 

 
Paragraph (b) differs from the Model Rule in requiring that fee and expense information usually must be 
communicated to the client in writing, unless the total cost of representation will be $1000 or less.  In instances 
when a lawyer has regularly represented a client, any changes in the basis or rate of the fee or expenses may be 
communicated in writing to the client by a proper reference on the periodic billing statement provided to the 
client within a reasonable time after the basis or rate of the fee or expenses has been changed.  The 
communication to the client through the billing statement should clearly indicate that a change in the basis or 
rate of the fee or expenses has occurred along with an indication of the new basis or rate of the fee or expenses.  
A lawyer should advise the client at the time of commencement of representation of the likelihood of a periodic 
change in the basis or rate of the fee or expenses that will be charged to the client.  
 
 In addition, paragraph (b) differs from the Model Rule in requiring that the purpose and effect of any 
retainer or advance fee paid to the lawyer shall be communicated in writing and that a lawyer shall promptly 
respond to a client's request for information concerning fees and expenses.  The lawyer should inform the client 
of the purpose and effect of any retainer or advance fee.  Specifically, the lawyer should identify whether any 
portion, and if so what portion, of the fee is a retainer.  A retainer is a fee that a lawyer charges the client not for 
specific services to be performed but  to ensure the lawyer's  availability  whenever the client may need legal 
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services.  These fees become the property of the lawyer when received and may not be deposited into the 
lawyer's trust account.  In addition, they are subject to SCR 20:1.15 and SCR 20:1.16.  Retainers are to be 
distinguished from an "advanced fee" which is paid for future services and earned only as services are 
performed.  Advanced fees are subject to SCR 20:1.5, SCR 20:1.15, and SCR 20:1.16.  See also State Bar of 
Wis. Comm. on Prof'l Ethics, Formal Op. E-93-4 (1993). 
 
Paragraph (d) preserves the more explicit statement of limitations on contingent fees that has been part of 
Wisconsin law since the original adoption of the Rules of Professional Conduct in the state. 
 
Paragraph (e) differs from the Model Rule in several respects. The division of a fee "based on" rather than "in 
proportion to" the services performed clarifies that fee divisions need not consist of a percentage calculation. 
The rule also recognizes that lawyers who formerly practiced together may divide a fee pursuant to a separation 
or  retirement agreement between them. In addition, the standards governing referral arrangements are made 
more explicit. 
 
Dispute Over Fees 

Arbitration provides an expeditious, inexpensive method for lawyers and clients to resolve disputes regarding 
fees.  It also avoids litigation that might further exacerbate the relationship. If a procedure has been established 
for resolution of fee disputes, such as an arbitration or mediation procedure established by the bar, the lawyer 
must comply with the procedure when it is mandatory, and, even when it is voluntary, the lawyer should 
conscientiously consider submitting to it.  See also ABA Comment [9]. 
 
Fee Estimates 

Compliance with the following guidelines is a desirable practice: (a) the lawyer providing to the client, no later 
than a reasonable time after commencing the representation, a written estimate of the fees that the lawyer will 
charge the client as a result of the representation; (b) if, at any time and from time to time during the course of 
the representation, the fee estimate originally provided becomes substantially inaccurate, the lawyer timely 
providing a revised written estimate or revised written estimates to the client; (c) the client accepting the 
representation following provision of the estimate or estimates; and (d) the lawyer charging fees reasonably 
consistent with the estimate or estimates given.   

ABA COMMENT 
 

Reasonableness of Fee and Expenses  

[1] Paragraph (a) requires that lawyers charge fees that are reasonable under the circumstances. The 
factors specified in (1) through (8) are not exclusive. Nor will each factor be relevant in each instance. 
Paragraph (a) also requires that expenses for which the client will be charged must be reasonable. A lawyer 
may seek reimbursement for the cost of services performed in-house, such as copying, or for other expenses 
incurred in-house, such as telephone charges, either by charging a reasonable amount to which the client has 
agreed in advance or by charging an amount that reasonably reflects the cost incurred by the lawyer. 

Basis or Rate of Fee 

[2] When the lawyer has regularly represented a client, they ordinarily will have evolved an 
understanding concerning the basis or rate of the fee and the expenses for which the client will be responsible. 
In a new client-lawyer relationship, however, an understanding as to fees and expenses must be promptly 
established. Generally, it is desirable to furnish the client with at least a simple memorandum or copy of the 
lawyer's customary fee arrangements that states the general nature of the legal services to be provided, the basis, 
rate or total amount of the fee and whether and to what extent the client will be responsible for any costs, 
expenses or disbursements in the course of the representation. A written statement concerning the terms of the 
engagement reduces the possibility of misunderstanding. 

[3] Contingent fees, like any other fees, are subject to the reasonableness standard of paragraph (a) 
of this Rule. In determining whether a particular contingent fee is reasonable, or whether it is reasonable to 
charge any form of contingent fee, a lawyer must consider the factors that are relevant under the circumstances. 
Applicable law may impose limitations on contingent fees, such as a ceiling on the percentage allowable, or 
may require a lawyer to offer clients an alternative basis for the fee. Applicable law also may apply to situations 
other than a contingent fee, for example, government regulations regarding fees in certain tax matters. 
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Terms of Payment 

[4] A lawyer may require advance payment of a fee, but is obliged to return any unearned portion. 
See Rule 1.16(d). A lawyer may accept property in payment for services, such as an ownership interest in an 
enterprise, providing this does not involve acquisition of a proprietary interest in the cause of action or subject 
matter of the litigation contrary to Rule 1.8(i). However, a fee paid in property instead of money may be subject 
to the requirements of Rule 1.8(a) because such fees often have the essential qualities of a business transaction 
with the client. 

[5] An agreement may not be made whose terms might induce the lawyer improperly to curtail 
services for the client or perform them in a way contrary to the client's interest. For example, a lawyer should 
not enter into an agreement whereby services are to be provided only up to a stated amount when it is 
foreseeable that more extensive services probably will be required, unless the situation is adequately explained 
to the client. Otherwise, the client might have to bargain for further assistance in the midst of a proceeding or 
transaction. However, it is proper to define the extent of services in light of the client's ability to pay. A lawyer 
should not exploit a fee arrangement based primarily on hourly charges by using wasteful procedures. 

Prohibited Contingent Fees 

[6] Paragraph (d) prohibits a lawyer from charging a contingent fee in a domestic relations matter 
when payment is contingent upon the securing of a divorce or upon the amount of alimony or support or 
property settlement to be obtained. This provision does not preclude a contract for a contingent fee for legal 
representation in connection with the recovery of post-judgment balances due under support, alimony or other 
financial orders because such contracts do not implicate the same policy concerns. 

Division of Fee 

[7] A division of fee is a single billing to a client covering the fee of two or more lawyers who are 
not in the same firm. A division of fee facilitates association of more than one lawyer in a matter in which 
neither alone could serve the client as well, and most often is used when the fee is contingent and the division is 
between a referring lawyer and a trial specialist. Paragraph (e) permits the lawyers to divide a fee either on the 
basis of the proportion of services they render or if each lawyer assumes responsibility for the representation as 
a whole. In addition, the client must agree to the arrangement, including the share that each lawyer is to receive, 
and the agreement must be confirmed in writing. Contingent fee agreements must be in a writing signed by the 
client and must otherwise comply with paragraph (c) of this Rule. Joint responsibility for the representation 
entails financial and ethical responsibility for the representation as if the lawyers were associated in a 
partnership. A lawyer should only refer a matter to a lawyer whom the referring lawyer reasonably believes is 
competent to handle the matter. See Rule 1.1. 

[8] Paragraph (e) does not prohibit or regulate division of fees to be received in the future for work 
done when lawyers were previously associated in a law firm. 

Disputes over Fees 

[9] If a procedure has been established for resolution of fee disputes, such as an arbitration or 
mediation procedure established by the bar, the lawyer must comply with the procedure when it is mandatory, 
and, even when it is voluntary, the lawyer should conscientiously consider submitting to it. Law may prescribe 
a procedure for determining a lawyer's fee, for example, in representation of an executor or administrator, a 
class or a person entitled to a reasonable fee as part of the measure of damages. The lawyer entitled to such a 
fee and a lawyer representing another party concerned with the fee should comply with the prescribed 
procedure. 
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SCR 20:1.15  Safekeeping property; trust accounts and fiduciary accounts.  

(Effective, July 1, 2016) 
 

SCR 20:1.15(a) Definitions.9 SCR 20:1.15(g) Recordkeeping requirements  
SCR 20:1.15(b) Segregation of trust property.  for all trust accounts. 
SCR 20:1.15(c) Types of trust accounts. SCR 20:1.15(h) Dishonored payment notification 
SCR 20:1.15(d) Interest on Lawyer Trust Account 

(IOLTA) requirements. 
 (Overdraft notices). 
SCR 20:1.15(i) Trust account certificate and 

SCR 20:1.15(e) Prompt notice and delivery          
of property. 

 acknowledgements. 
SCR 20:1.15(j) Multi-jurisdictional practice. 

SCR 20:1.15(f) Security requirements and 
restricted transactions. 

SCR 20:1.15(k) Fiduciary property. 
SCR 20:1.15(m) Exceptions to this section. 

 
 

(a) Definitions. 
In this section: 

(1) "Draft account" means an account from which funds are withdrawn 
through a properly payable instrument or an electronic transaction. 

(2) "Electronic transaction" means a paperless transfer of funds to or from a 
trust or fiduciary account.  Electronic transactions do not include transfers initiated by 
voice or automated teller or cash dispensing machines. 

(3) "Fiduciary" means an agent, attorney-in-fact, conservator, guardian, 
personal representative, special administrator, trustee, or other position requiring the 
lawyer to safeguard the property of a client or 3rd party. 

(4) "Fiduciary account" means an account in which a lawyer deposits 
fiduciary property. 

(5) "Fiduciary property" means funds or property of a client or 3rd party that 
is in a lawyer's possession in a fiduciary capacity.  Fiduciary property includes, but is not 
limited to, property held as agent, attorney-in-fact, conservator, guardian, personal 
representative, special administrator, or trustee, subject to the exceptions identified in 
sub. (m). 

(6) "Financial institution" means a bank, savings bank, trust company, credit 
union, savings and loan association, or investment institution, including a brokerage 
house. 

(7) "Immediate family member" means a lawyer's spouse, registered domestic 
partner, child, stepchild, grandchild, sibling, parent, stepparent, grandparent, aunt, uncle, 
niece, or nephew. 

(8) "Interest on Lawyer Trust Account or 'IOLTA account'" means a pooled 
interest-bearing or dividend-paying draft trust account, separate from a lawyer's business 
and personal accounts, which is maintained at an IOLTA participating institution.  
Typical funds that would be placed in an IOLTA account include earnest monies, loan 

                                                 
9 This Index is not part of the rule.  It is provided by OLR as a guide to the subsections of the rule. 
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proceeds, settlement proceeds, collection proceeds, cost advances, and advanced 
payments of fees that have not yet been earned.  An IOLTA account is subject to the 
provisions of SCR Chapter 13 and the trust account provisions of subs. (a) to (i), 
including the IOLTA account provisions of subs. (c) and (d). 

(9) "IOLTA participating institution" means a financial institution that 
voluntarily offers IOLTA accounts and certifies to WisTAF annually that it meets the 
IOLTA account requirements of sub. (d).   

(10) "Properly payable instrument" means an instrument that, if presented in 
the normal course of business, is in a form requiring payment pursuant to the laws of this 
state. 

(11) "Trust account" means an account in which a lawyer deposits trust 
property. 

(12) "Trust property" means funds or property of clients or 3rd parties, which is 
not fiduciary property, that is in a lawyer's possession in connection with a 
representation. 

(13) "WisTAF" means the Wisconsin Trust Account Foundation, Inc. 

(b) Segregation and safekeeping of trust property.  
(1) Separate account.  A lawyer shall hold in trust, separate from the 

lawyer's own property, that property of clients and 3rd parties that is in the lawyer's 
possession in connection with a representation.  All funds of clients and 3rd parties paid 
to a lawyer or law firm in connection with a representation shall be deposited in one or 
more identifiable trust accounts. 

(2) Identification and location of account.  Each trust account shall be 
clearly designated as a "Client Account," a "Trust Account," or words of similar import.  
The account shall be identified as such on all account records, including signature cards, 
monthly statements, checks, and deposit slips.  An acronym, such as "IOLTA," "IOTA," 
or "LTAB," without further elaboration, does not clearly designate the account as a client 
account or trust account. Each trust account shall be maintained in a financial institution 
that is authorized by federal or state law to do business in Wisconsin and that is located in 
Wisconsin or has a branch office located in Wisconsin and which agrees to comply with 
the overdraft notice requirements of sub. (h).   A trust account may be maintained at a 
financial institution located in the jurisdiction where the lawyer principally practices law 
if that jurisdiction has an overdraft notification requirement. 

(3) Lawyer funds.  No funds belonging to a lawyer or law firm, except funds 
reasonably sufficient to pay monthly account service charges, may be deposited or 
retained in a trust account.  Each lawyer or law firm that receives trust funds shall 
maintain at least one draft account, other than the trust account, for funds received and 
disbursed other than in a trust capacity, which shall be entitled "Business Account," 
"Office Account," "Operating Account," or words of similar import. 

(4) Trust property other than funds.  Unless a client otherwise directs in 
writing, a lawyer shall keep securities in bearer form in a safe deposit box at a financial 
institution authorized to do business in Wisconsin.  The safe deposit box shall be clearly 



 37 
 
 

  

designated as a "Client Account" or "Trust Account."  The lawyer shall clearly identify 
and appropriately safeguard other property of a client or 3rd party. 

(5) Insurance and safekeeping requirements.  Each trust account shall be 
maintained at a financial institution that is insured by the Federal Deposit Insurance 
Corporation (FDIC), the National Credit Union Share Insurance Fund (NCUSIF), the 
Securities Investor Protection Corporation (SIPC), or any other investment institution 
financial guaranty insurance.  IOLTA accounts shall also comply with the requirements 
of sub. (d)(3). Lawyers using the alternative to the E-Banking Trust Account shall 
comply with the requirements of sub. (f)(3)c. Except as provided in subs. (b)(4) and 
(d)(3)b. and c., trust property shall be held in an account in which each individual owner's 
funds are eligible for insurance. 

(c) Types of trust accounts.  
(1) IOLTA accounts.  A lawyer or law firm who receives client or 3rd-party 

funds that the lawyer or law firm determines to be nominal in amount or that are expected 
to be held for a short period of time such that the funds cannot earn income for the benefit 
of the client or 3rd party in excess of the costs to secure that income, shall maintain a 
pooled interest-bearing or dividend-paying draft trust account in an IOLTA participating 
institution. 

(2) Non-IOLTA accounts.  A lawyer or law firm who receives client or 3rd-
party funds that the lawyer or law firm determines to be capable of earning income for 
the benefit of the client or 3rd party shall maintain an interest-bearing or dividend-paying 
non-IOLTA trust account.  A non-IOLTA trust account shall be established as any of the 
following: 

a. A separate interest-bearing or dividend-paying trust account 
maintained for the particular client or 3rd party, the interest or dividends on which 
shall be paid to the client or 3rd party, less any transaction costs. 

b. A pooled interest-bearing or dividend-paying trust account with 
sub-accounting by the financial institution, the lawyer, or the law firm that will 
provide for computation of interest or dividends earned by each client's or 3rd 
party's funds and the payment of the interest or dividends to the client or 3rd 
party, less any transaction costs. 

c. An income-generating investment vehicle selected by the client 
and designated in specific written instructions from the client or authorized by a 
court or other tribunal, on which income shall be paid to the client or 3rd party or 
as directed by the court or other tribunal, less any transaction costs. 

d. An income-generating investment vehicle selected by the lawyer to 
protect and maximize the return on funds in a bankruptcy estate, which 
investment vehicle is approved by the bankruptcy trustee or by a bankruptcy court 
order, or otherwise consistent with 11 U.S.C. § 345.  

e. A draft account or other account that does not bear interest or pay 
dividends because it holds funds the lawyer has determined are not eligible for 
deposit in an IOLTA account because they are neither nominal in amount nor 
expected to be held for a short term such that the funds cannot earn income for the 
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client or 3rd party in excess of the costs to secure the income, provided that the 
account has been designated in specific written instructions from the client or 3rd 
party. 

(3) Selection of account.  In deciding whether to use the account specified in 
par. (1) or an account or investment vehicle specified in par. (2), a lawyer shall 
determine, at the time of the deposit, whether the client or 3rd-party funds could be 
utilized to provide a positive net return to the client or 3rd party by taking into 
consideration all of the following: 

a. The amount of interest, dividends, or other income that the funds 
would earn or pay during the period the funds are expected to be on deposit. 

b. The cost of establishing and administering a non-IOLTA trust 
account, including the cost of the lawyer's services and the cost of preparing any 
tax reports required for income accruing to a client's or 3rd party's benefit. 

c. The capability of the financial institution, lawyer, or law firm to 
calculate and pay interest, dividends, or other income to individual clients or 3rd 
parties. 

d. Any other circumstance that affects the ability of the client's or 3rd 
party's funds to earn income in excess of the costs to secure that income for the 
client or 3rd party. 

(4) Professional judgment.  The determination whether funds to be invested 
could be utilized to provide a positive net return to the client or 3rd party rests in the 
sound judgment of the lawyer or law firm.  If a lawyer acts in good faith in making this 
determination, the lawyer is not subject to any charge of ethical impropriety or other 
breach of the Rules of Professional Conduct. 

(d) Interest on Lawyer Trust Account (IOLTA) requirements.  
(1) Location. An IOLTA account shall be maintained only at an IOLTA 

participating institution.   

(2) Certification by IOLTA participating institutions.   
a. Each IOLTA participating institution shall certify to WisTAF 

annually that the financial institution meets the requirements of sub. (d)(3) to (6) 
for IOLTA accounts and that it reports overdrafts on draft trust accounts and draft 
fiduciary accounts of lawyers and law firms to the office of lawyer regulation, 
pursuant to the institution's agreements with those lawyers and law firms.  
WisTAF shall by rule adopted under SCR 13.03(1) establish the date by which 
IOLTA participating institutions shall certify their compliance. 

b. WisTAF shall confirm annually, by a date established by WisTAF 
by rule adopted under SCR 13.03(1), the accuracy of a financial institution's 
certification under sub. (d)(2)a. by reviewing one or more of the following:  

1. The IOLTA comparability rate information form submitted 
by the financial institution to WisTAF. 

2. Rate and product information published by the financial 
institution.  
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3. Other publicly or commercially available information 
regarding products and interest rates available at the financial institution. 

c. WisTAF shall publish annually, no later than the date on which the 
state bar mails annual dues statements to members of the bar, a list of all financial 
institutions that have certified, and have been confirmed by WisTAF as IOLTA 
participating institutions.  WisTAF shall update the published list located on its 
website to add newly confirmed IOLTA participating institutions and to remove 
financial institutions that WisTAF cannot confirm as IOLTA participating 
institutions. 

d. Prior to removing any financial institution from the list of IOLTA 
participating institutions or failing to include any financial institution on the list of 
IOLTA participating institutions, WisTAF shall first provide the financial 
institution with notice and sufficient time to respond.  In the event a financial 
institution is removed from the list of IOLTA participating institutions, WisTAF 
shall notify the office of lawyer regulation and provide that office with a list of 
the lawyers and law firms maintaining IOLTA accounts at that financial 
institution.  The office of lawyer regulation shall notify those lawyers and law 
firms of the removal of the financial institution from the list, and provide time for 
those lawyers and law firms to move their IOLTA accounts to an IOLTA 
participating institution. 

e. Lawyers and law firms may rely on the most recently published list 
of IOLTA participating institutions for purposes of compliance with sub. (c)(1), 
except when the office of lawyer regulation notifies the lawyer or law firm of 
removal, in accordance with sub. (d)(2)d. 

(3) Safekeeping requirements.   
a. An IOLTA participating institution shall comply with the 

insurance and safety requirements of sub. (b)(5).  

b. A repurchase agreement utilized for an IOLTA account may be 
established only at an IOLTA participating institution deemed to be "well-
capitalized" or "adequately capitalized" as defined by applicable federal statutes 
and regulations.   

c. An open-end money market fund utilized for an IOLTA account 
may be established only at an IOLTA participating institution in a fund that holds 
itself out as a money market fund as defined under the Investment Act of 1940 
and, at the time of investment, has total assets of at least $250,000,000. 

(4) Income requirements.  
a. Beneficial owner.  The interest or dividends accruing on an 

IOLTA account, less any allowable reasonable fees, as allowed under par. (5), 
shall be paid to WisTAF, which shall be considered the beneficial owner of the 
earned interest or dividends, pursuant to SCR Chapter 13.  
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b. Interest and dividend requirements.  An IOLTA account shall 
bear the highest non-promotional interest rate or dividend that is generally 
available to non-IOLTA customers at the same branch or main office location 
when the IOLTA account meets or exceeds the same eligibility qualifications, if 
any, including a minimum balance, required at that same branch or main office 
location.  In determining the highest rate or dividend available, the IOLTA 
participating institution may consider factors in addition to the IOLTA account 
balance that are customarily considered by the institution at that branch or main 
office location when setting interest rates or dividends for its customers, provided 
the institution does not discriminate between IOLTA accounts and accounts of 
non-IOLTA customers and that these factors do not include that the account is an 
IOLTA account.  However, IOLTA participating institutions may voluntarily 
choose to pay higher rates. 

c. IOLTA account.  An IOLTA participating institution may 
establish an IOLTA account as, or convert an IOLTA account to, any of the 
following types of accounts, assuming the particular financial institution at that 
branch or main office location offers these account types to its non-IOLTA 
customers, and the particular IOLTA account meets the eligibility qualifications 
to be established as this type of account at the particular branch or main office 
location: 

1. A business checking account with an automated or other 
automatic investment sweep feature into a daily financial institution 
repurchase agreement or open-end money market fund.  A daily financial 
institution repurchase agreement must be invested in United States 
government securities.  An open-end money market fund must consist 
solely of United States government securities or repurchase agreements 
fully collateralized by United States government securities, or both.  In 
this par. c. 1., "United States government securities" include securities of 
government-sponsored entities, such as, but not limited to, securities of, or 
backed by, the Federal National Mortgage Association, the Government 
National Mortgage Association, and the Federal Home Loan Mortgage 
Corporation; 

2. A checking account paying preferred interest rates, such as 
money market or indexed rates; 

3. An interest-bearing checking account such as a negotiable 
order of withdrawal (NOW) account or business checking account with 
interest; and 

4. Any other suitable interest-bearing or dividend-paying 
account offered by the institution to its non-IOLTA customers. 

d. Options for compliance.  An IOLTA participating institution 
may: 

1. Establish the comparable product for qualifying IOLTA 
accounts, subject to the direction of the lawyer or law firm; or, 

2. Pay the highest non-promotional interest rate or dividend, 
as defined in sub. (d)(4)b., less any allowable reasonable fees charged in 
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connection with the comparable highest interest rate or dividend product, 
on the IOLTA checking account in lieu of actually establishing the 
comparable highest interest rate or dividend product. 

e. Paying rates above comparable rates. An IOLTA participating 
institution may pay a set rate above its comparable rates on the IOLTA checking 
account negotiated with WisTAF that is fixed over a period of time set by 
WisTAF, such as 12 months. 

(5) Allowable reasonable fees on IOLTA accounts.  
a. Allowable reasonable fees on an IOLTA account are as follows: 

1. Per check charges. 

2. Per deposit charges. 

3. Fees in lieu of minimum balance. 

4. Sweep fees. 

5. An IOLTA administrative fee approved by WisTAF. 

6. Federal deposit insurance fees.  

b. Allowable reasonable fees may be deducted from interest earned or 
dividends paid on an IOLTA account, provided that the fees are calculated in 
accordance with an IOLTA participating institution's standard practice for non-
IOLTA customers.  Fees in excess of the interest earned or dividends paid on the 
IOLTA account for any month or quarter shall not be taken from interest or 
dividends of any other IOLTA accounts.  No fees that are authorized under SCR 
20:1.15(d)(5) shall be assessed against or deducted from the principal of any 
IOLTA account.  All other fees are the responsibility of, and may be charged to, 
the lawyer or law firm maintaining the IOLTA account.  IOLTA participating 
institutions may elect to waive any or all fees on IOLTA accounts. 

(6) Remittance and reporting requirements.  A lawyer or law firm shall 
direct the IOLTA participating institution at which the lawyer or law firm's IOLTA 
account is located to do all of the following, on at least a quarterly basis:  

a. Remit to WisTAF the interest or dividends, less allowable 
reasonable fees as allowed under par. (5), if any, on the average monthly balance 
in the account or as otherwise computed in accordance with the IOLTA 
participating institution's standard accounting practice.  

b. Provide to WisTAF a remittance report showing for each IOLTA 
account the name of the lawyer or law firm for whose IOLTA account the 
remittance is sent, the rate and type of interest or dividend applied, the amount of 
allowable reasonable fees deducted, if any, the average account balance for the 
period for which the report is made, and the amount of remittance attributable to 
each IOLTA account. 

c. Provide to the depositing lawyer or law firm a remittance report in 
accordance with the participating institution's normal procedures for reporting 
account activity to depositors. 
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d. Respond to reasonable requests from WisTAF for information 
needed for purposes of confirming the accuracy of an IOLTA participating 
institution's certification. 

(e) Prompt notice and delivery of property. 
(1) Notice and delivery. Upon receiving funds or other property in which a 

client has an interest, or in which a lawyer has received notice that a 3rd party has an 
interest identified by a lien, court order, judgment, or contract, the lawyer shall promptly 
notify the client or 3rd party in writing.  Except as stated in this rule or otherwise 
permitted by law or by agreement with the client, the lawyer shall promptly deliver to the 
client or 3rd party any funds or other property that the client or 3rd party is entitled to 
receive. 

(2) Accounting. Upon final distribution of any trust property or upon 
request by the client or a 3rd party having an ownership interest in the property, a lawyer 
shall promptly render a full written accounting regarding the property. 

(3) Disputes regarding trust property.  When a lawyer and another person 
or a client and another person claim an ownership interest in trust property identified by a 
lien, court order, judgment, or contract, the lawyer shall hold that property in trust until 
there is an accounting and severance of the interests.  If a dispute arises regarding the 
division of the property, the lawyer shall hold the disputed portion in trust until the 
dispute is resolved.  Disputes between the lawyer and a client are subject to the 
provisions of SCR 20:1.5(h). 

(4) Burden of proof.  A lawyer's failure to promptly deliver trust property to 
a client or 3rd party entitled to the trust property, promptly submit trust account records 
to the office of lawyer regulation or promptly provide an accounting of trust property to 
the office of lawyer regulation shall result in a presumption that the lawyer has failed to 
hold trust property in trust, contrary to SCR 20:1.15(b)(1).  This presumption may be 
rebutted by the lawyer's production of records or an accounting that overcomes this 
presumption by clear, satisfactory, and convincing evidence. 

(f) Security requirements and restricted transactions.  
(1) Security of transactions. A lawyer is responsible for the security of each 

transaction in the lawyer's trust account and shall not conduct or authorize transactions 
for which the lawyer does not have commercially reasonable security measures in place.  
A lawyer shall establish and maintain safeguards to assure that each disbursement from a 
trust account has been authorized by the lawyer and that each disbursement is made to the 
appropriate payee.  Only a lawyer admitted to practice law in this jurisdiction or a person 
under the supervision of a lawyer having responsibility under SCR 20:5.3 shall have 
signatory and transfer authority for a trust account.  

(2) Prohibited transactions. 
a. Cash.  No withdrawal of cash shall be made from a trust account 

or from a deposit to a trust account.   No check shall be made payable to "Cash." 
No withdrawal shall be made from a trust account by automated teller or cash 
dispensing machine. 
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b. Telephone transfers.    1.  Except as provided in SCR 
20:1.15(f)(2)b.2., no deposits or disbursements shall be made to or from a pooled 
trust account by a telephone transfer of funds.   

2. Wire transfers may be initiated by telephone, and telephone 
transfers may be made between non-pooled trust accounts that a lawyer 
maintains for a particular client. 

c. Electronic transfers by 3rd parties.  A lawyer shall not authorize 
a 3rd party to electronically withdraw funds from a trust account.  A lawyer shall 
not authorize a 3rd party to deposit funds into the lawyer's trust account through a 
form of electronic deposit that allows the 3rd party making the deposit to 
withdraw the funds without the permission of the lawyer. 

(3) Electronic transactions.  A lawyer shall not make deposits to or 
disbursements from a trust account by way of an electronic transaction, except as 
provided in SCR 20:1.15(f)(3)a. through c. 

a. Remote Deposit.  A lawyer may make remote deposits to a trust 
account, provided that the lawyer keeps a record of the client or matter to which 
each remote deposit relates, and that the lawyer's financial institution maintains an 
image of the front and reverse of each remote deposit for a period of at least six 
years.   

b. E-Banking Trust Account.  A lawyer may accept funds paid by 
credit card, debit card, prepaid or other types of payment cards, and other 
electronic deposits, and may disburse funds by electronic transactions that are not 
prohibited by sub. (f)(2)c., provided that the lawyer does all of the following: 

1. Maintains an IOLTA account, which shall be the primary 
IOLTA account, in which no electronic transactions shall be conducted 
other than those transferring funds from the primary IOLTA to the E-
Banking Trust Account for purposes of making an electronic 
disbursement, or those transactions authorized by SCR 20:1.15(f)(3)a., 
(3)b.4.a., and (3)b.4.d.   

2. Maintains a separate IOLTA account with commercially 
reasonable account security for electronic transactions, which shall be 
entitled:  "E-Banking Trust Account." 

3. Holds lawyer or law firm funds in the E-Banking Trust 
Account reasonably sufficient to cover monthly account fees and fees 
deducted from deposits and maintains a ledger for those account fees.  

4. Transfers the gross amount of each deposit within three 
business days after the deposit is available for disbursement, and if 
necessary, adds funds belonging to the lawyer or law firm to cover any 
deduction of fees and surcharges relating to the deposit, in accordance 
with all of the following: 

a. All advanced costs and advanced fees held in trust 
under SCR 20:1.5(f) shall be transferred to the primary IOLTA 
account by check or by electronic transaction. 
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b. Earned fees, cost reimbursements, and advanced 
fees that are subject to the requirements of SCR 20:1.5(g) shall be 
transferred to the business account by check or by electronic 
transaction. 

c. Any funds that the client has directed be disbursed 
by electronic transfer shall be promptly disbursed from the E-
Banking Trust Account by electronic transaction. 

d. All funds received in trust other than funds 
identified in SCR 20:1.15(f)(3)b.4.a., b., and c. shall be transferred 
to the primary IOLTA account by check or by electronic 
transaction.   

e. Except for funds identified in SCR 
20:1.15(f)(3)b.4.a. and b., a lawyer or law firm shall not be 
prohibited from deducting electronic transfer fees or surcharges 
from the client's funds, provided the client has agreed in writing to 
accept the electronic payment after being advised of the anticipated 
fees and surcharges.  

5. Identifies the client matter and the reason for disbursement 
on the memo line of each check used to disburse funds; records in the 
financial institution's electronic payment system the date, amount, payee, 
client matter, and reason for the disbursement for each electronic 
transaction; and makes no disbursements by credit card, debit card, 
prepaid or other types of payment cards, or any other electronic payment 
system that does not generate a record of the date, amount, payee, client 
matter, and reason for the disbursement in the financial institution's 
electronic payment system.  

6. Replaces any and all funds that have been withdrawn from 
the E-Banking Trust Account by the financial institution or card issuer, 
and reimburses the account for any shortfall or negative balance caused by 
a chargeback, surcharge, or ACH reversal within three business days of 
receiving actual notice that a chargeback, surcharge, or ACH reversal has 
been made against the E-Banking Trust Account; and reimburses the E-
Banking Trust Account for any chargeback, surcharge, or ACH reversal 
prior to accepting a new electronic deposit or transferring funds from the 
primary IOLTA to the E-Banking Trust Account for purposes of making 
an electronic disbursement. 

c. Alternative to E-Banking Trust Account.  A lawyer may deposit 
funds paid by credit card, debit card, prepaid or other types of payment cards, and 
other electronic deposits into a trust account, and may disburse funds from that 
trust account by electronic transactions that are not prohibited by sub. (f)(2)c., 
without establishing a separate E-Banking Trust Account, provided that all of the 
following conditions are met: 

1. The lawyer or law firm maintains commercially reasonable 
account security for electronic transactions.  
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2. The lawyer or law firm maintains a bond or crime 
insurance policy in an amount sufficient to cover the maximum daily 
account balance during the prior calendar year. 

3. The lawyer or law firm arranges for all chargebacks, ACH 
reversals, monthly account fees, and fees deducted from deposits to be 
deducted from the lawyer's or law firm's business account; or the lawyer 
or law firm replaces any and all funds that have been withdrawn from the 
trust account by the financial institution or card issuer within three 
business days of receiving actual notice that a chargeback, surcharge, or 
ACH reversal has been made against the trust account; and the lawyer or 
law firm reimburses the account for any shortfall or negative balance 
caused by a chargeback, surcharge, or ACH reversal.  The lawyer shall 
reimburse the trust account for any chargeback, surcharge, or ACH 
reversal prior to disbursing funds from the trust account.  

4. The lawyer or law firm identifies the client matter and the 
reason for disbursement on the memo line of each check used to disburse 
funds; records in the financial institution's electronic payment system the 
date, amount, payee, client matter, and reason for the disbursement for 
each electronic transaction; and makes no disbursements by credit card, 
debit card, prepaid or other types of payment cards, or any other electronic 
payment system that does not generate a record of the date, amount, 
payee, client matter, and reason for the disbursement in the financial 
institution's electronic payment system.  

(4) Availability of funds for disbursement.  
a. Standard for trust account transactions.  A lawyer shall not 

disburse funds from any trust account unless the deposit from which those funds 
will be disbursed has cleared, and the funds are available for disbursement. 

b. Exception: Real estate transactions.  In closing a real estate 
transaction, a lawyer's disbursement of closing proceeds from funds that are 
received on the date of the closing, but that have not yet cleared, shall not violate 
sub. (f)(4)a. provided that the lawyer complies with sub. (f)(4)c., and that the 
closing proceeds are deposited no later than the first business day following the 
closing and are comprised of any of the following types of funds:  

1. A cashier's check, teller's check, money order, official 
check or electronic transfer of funds, issued or transferred by a financial 
institution insured by the FDIC or a comparable agency of the federal or 
state government. 

2. A check drawn on the trust account of any lawyer or real 
estate broker licensed under the laws of any state. 

3. A check issued by the state of Wisconsin, the United States, 
or a political subdivision of the state of Wisconsin or the United States. 

4. A check drawn on the account of or issued by a lender 
approved by the Federal Department of Housing and Urban Development 
as either a supervised or a nonsupervised mortgagee as defined in 24 
C.F.R. § 202.2. 
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5. A check from a title insurance company licensed in 
Wisconsin, or from a title insurance agent of the title insurance company, 
if the title insurance company has guaranteed the funds of that title 
insurance agent. 

6. A non-profit organization check in an amount not 
exceeding $5000 per closing if the lawyer has reasonable and prudent 
grounds to believe that the deposit will be irrevocably credited to the trust 
account. 

7. A personal check or checks in an aggregate amount not 
exceeding $5000 per closing if the lawyer has reasonable and prudent 
grounds to believe that the deposit will be irrevocably credited to the trust 
account. 

c. Uncollected funds.  Without limiting the rights of the lawyer 
against any person, it is the responsibility of the disbursing lawyer to reimburse 
the trust account for any funds described in sub. (f)(4)b. that are not collected and 
for any fees, charges, and interest assessed by the financial institution on account 
of the funds being disbursed before the related deposit has cleared and the funds 
are available for disbursement.  The lawyer shall maintain a subsidiary ledger for 
funds of the lawyer that are deposited in the trust account to reimburse the 
account for uncollected funds and to accommodate any fees, charges, and interest. 

d. Exception: Collection trust accounts.  When handling collection 
work for a client and maintaining a separate trust account to hold funds collected 
on behalf of that client, a lawyer's disbursement to the client of collection 
proceeds that have not yet cleared does not violate sub. (f)(4)a. so long as those 
collection proceeds have been deposited prior to the disbursement. 

(g) Record-keeping requirements for all trust accounts. 
(1) Record retention.  A lawyer shall maintain and preserve complete 

records of trust account funds, all deposits and disbursements, and other trust property 
and shall preserve those records for at least six years after the date of termination of the 
representation.  Electronic records shall be backed up by an appropriate storage device. 
The office of lawyer regulation shall publish guidelines for trust account record keeping. 

(2) Record production.  All trust account records have public aspects related 
to a lawyer's fitness to practice.  Upon request of the office of lawyer regulation, or upon 
direction of the supreme court, the records shall be submitted to the office of lawyer 
regulation for its inspection, audit, use, and evidence under any conditions to protect the 
privilege of clients that the court may provide.  The records, or an audit of the records, 
shall be produced at any disciplinary proceeding involving the lawyer, whenever 
material.   

(3) Burden of proof. A lawyer's failure to promptly deliver trust property to a 
client or 3rd party entitled to that trust property, promptly submit trust account records to 
the office of lawyer regulation, or promptly provide an accounting of trust property to the 
office of lawyer regulation shall result in a presumption that the lawyer has failed to hold 
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trust property in trust, contrary to SCR 20:1.15(b)(1).  This presumption may be rebutted 
by the lawyer's production of records or an accounting that overcomes this presumption 
by clear, satisfactory, and convincing evidence. 

(h) Dishonored payment notification (Overdraft notices). 
 All draft trust accounts, and any draft fiduciary account that is not subject to an 
alternative protection under sub. (k)(10), are subject to the following provisions on 
dishonored payment notification: 

 (1) Overdraft reporting agreement.  A lawyer shall maintain draft trust and 
fiduciary accounts only in a financial institution that has agreed to provide an overdraft 
report to the office of lawyer regulation under par. (2).  A lawyer or law firm shall notify the 
financial institution at the time a trust account or fiduciary account is established that the 
account is subject to this subsection. 

 (2) Overdraft report.  In the event any properly payable instrument or 
electronic transaction is presented against or made from a lawyer trust or fiduciary account 
containing insufficient funds, whether or not the instrument or electronic transaction is 
honored, the financial institution shall report the overdraft to the office of lawyer regulation. 

 (3) Content of report.  All reports made by a financial institution under this 
subsection shall be substantially in the following form: 

a. In the case of a dishonored instrument or electronic transaction, the 
report shall be identical to an overdraft notice customarily forwarded to the depositor 
or investor, accompanied by the dishonored instrument or electronic transaction, if a 
copy is normally provided to the depositor or investor. 

b. In the case of instruments or electronic transactions that are presented 
against insufficient funds and are honored, the report shall identify the financial 
institution involved, the lawyer or law firm, the account, the date on which the 
instrument or electronic transaction is paid, and the amount of overdraft created by 
the payment. 

 (4) Timing of report.  A report made under this subsection shall be made 
simultaneously with the overdraft notice given to the depositor or investor. 

 (5) Confidentiality of report.  A report made by a financial institution under 
this subsection shall be subject to SCR 22.40, Confidentiality. 

 (6) Withdrawal of report by financial institution.  The office of lawyer 
regulation shall hold each overdraft report for 10 business days to enable the financial 
institution to withdraw a report provided by inadvertence or mistake.  The deposit of 
additional funds by the lawyer or law firm shall not constitute reason for withdrawing an 
overdraft report. 

 (7) Lawyer compliance.  Every lawyer shall comply with the reporting and 
production requirements of this subsection, including filing of an overdraft notification 
agreement for each IOLTA account, each draft-type trust account and each draft-type 
fiduciary account that is not subject to an alternative protection under sub. (k) (10). 
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(8) Service charges.  A financial institution may charge a lawyer or law firm for 
the reasonable costs of producing the reports and records required by this rule. 

 (9) Immunity of financial institution.  This subsection does not create a claim 
against a financial institution or its officers, directors, employees, or agents for failure to 
provide a trust account overdraft report or for compliance with this subsection. 

(i) Trust account certificate and acknowledgements. 
(1) Annual requirement.  A member of the state bar of Wisconsin shall file 

with the state bar of Wisconsin annually, with payment of the member's state bar dues or 
upon any other date approved by the supreme court, a certificate as to whether the 
member is engaged in the practice of law in Wisconsin.  If the member is practicing law, 
the member shall certify the name, address, and telephone number of each financial 
institution in which the member maintains a trust account, a fiduciary account, or a safe 
deposit box.  The state bar shall supply to each member, with the annual dues statement, 
or at any other time directed by the supreme court, a form on which this certification shall 
be made. 

(2) Certification by law firm.  A law firm shall file one certificate of 
accounts on behalf of the lawyers in the firm who are required to file a certificate under 
par. (1).   

(3) Compliance with SCR 20:1.15.  Each state bar member shall 
acknowledge on the annual dues statement, or another form approved by the supreme 
court, that the member is aware of all of the following requirements of this rule:  

a. That SCR 20:1.15 establishes fiduciary obligations for trust and 
fiduciary property that comes into the member's possession, including the duty to 
hold that property in trust separate from the member's own property, to safeguard 
that property, to maintain complete records of that property, to account fully for 
that property, and to promptly deliver that property to the owner. 

b. That SCR 20:1.15 requires a member to maintain each IOLTA 
account in an IOLTA participating institution, to file an overdraft agreement with 
the office of lawyer regulation for each account that is subject to SCR 20:1.15(h) 
and (k)(10), and to annually report all trust and fiduciary accounts to the state bar 
of Wisconsin that are not subject to an exception under SCR 20:1.15(m). 

(4) Suspension for non-compliance.  A state bar member who fails to file the 
acknowledgements required by sub. (i)(3) or a trust account certificate, unless a 
certificate of accounts is filed by the law firm, is subject to the automatic suspension of 
the member's membership in the state bar in the same manner provided in SCR 10.03(6) 
for nonpayment of dues.   

(j) Multi-jurisdictional practice.  If a lawyer also licensed in another state is 
entrusted with funds or property in connection with a representation in the other state, the 
provisions of this rule shall not supersede the applicable rules of the other state. 

 

 



 49 
 
 

 
(k) Fiduciary property. 

(1) Segregation of fiduciary property.  A lawyer shall hold in trust, separate 
from the lawyer's own funds or property, those funds or that property of clients or 3rd 
parties that are in the lawyer's possession when acting in a fiduciary capacity.   

(2) Accounting.  Upon final distribution of any fiduciary property or upon 
request by a client or a 3rd party having an ownership interest in the property, a lawyer 
shall promptly render a full written accounting regarding the property. 

(3) Fiduciary accounts.  A lawyer shall deposit all fiduciary funds specified 
in par. (1) in any of the following: 

 a. A separate interest-bearing or dividend-paying fiduciary account 
on which interest or dividends shall be paid to the fiduciary entity or its 
beneficiary or beneficiaries, less any taxes and expenses of the fiduciary entity. 

b. A pooled interest-bearing or dividend-paying fiduciary account 
with sub-accounting by the financial institution, the lawyer, or the law firm that 
will provide for computation of interest or dividends earned by each fiduciary 
entity's funds and the proportionate allocation of the interest or dividends to each 
of the fiduciary entities, less any taxes and expenses of the fiduciary entity. 

c. An income-generating investment vehicle, on which income shall 
be paid to the fiduciary entity or its beneficiary or beneficiaries, less any taxes and 
expenses of the fiduciary entity. 

d. An income-generating investment vehicle selected by the lawyer 
and approved by a court for guardianship funds if the lawyer serves as guardian 
for a ward under Ch. 54 and subject to Ch. 881, Wis. Stats. 

e. An income-generating investment vehicle selected by the lawyer to 
protect and maximize the return on funds in a bankruptcy estate, which 
investment vehicle is approved by the bankruptcy trustee, by a bankruptcy court 
order, or otherwise consistent with 11 U.S.C. § 345. 

f. A draft account or other account that does not bear interest or pay 
dividends when, in the lawyer's professional judgment, placement in the account 
is consistent with the needs and purposes of the fiduciary entity or its beneficiary 
or beneficiaries.  

(4) Location.  Each fiduciary account shall be maintained in a financial 
institution as provided by the written authorization of the client, the governing trust 
instrument, organizational by-laws, an order of a court, or, absent such direction, in a 
financial institution that, in the lawyer's professional judgment, will best serve the needs 
and purposes of the client or 3rd party for whom the lawyer serves as fiduciary.  If a 
lawyer acts in good faith in making this determination, the lawyer is not subject to any 
charge of ethical impropriety or other breach of the Rules of Professional Conduct.  
When the fiduciary property is held in a draft account and the account is at a financial 
institution that is not located in Wisconsin or authorized by state or federal law to do 
business in Wisconsin, the lawyer shall comply with the requirements of sub. (k)(10)b., 
c., d., e., or f. 
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(5) Prohibited transactions. 
a. Cash.  No withdrawal of cash shall be made from a fiduciary 

account or from a deposit to a fiduciary account.  No check shall be made payable 
to "Cash." No withdrawal shall be made from a fiduciary account by automated 
teller or cash dispensing machine. 

b. Card transactions.  A lawyer shall not authorize transactions by 
way of credit, debit, prepaid or other types of payment cards to or from a 
fiduciary account. 

(6) Availability of funds for disbursement.  A lawyer shall not disburse 
funds from a fiduciary account unless the deposit from which those funds will be 
disbursed has cleared and the funds are available for disbursement.  The exception for 
real estate transactions in sub. (f)(4)b. shall apply to fiduciary accounts. 

(7) Record retention.  A lawyer shall maintain and preserve complete 
records of fiduciary account funds, all deposits and disbursements, and other fiduciary 
property and shall preserve those records for the six most recent years during which the 
lawyer served as a fiduciary and shall preserve at a minimum, a summary accounting of 
all fiduciary funds and property for prior years during which the lawyer served as a 
fiduciary.  After the termination of the fiduciary relationship, the lawyer shall preserve 
the records required by this paragraph for at least six years.  Electronic records shall be 
backed up by an appropriate storage device.  The office of lawyer regulation shall publish 
guidelines for fiduciary account record keeping. 

(8) Record production.  All fiduciary account records have public aspects 
related to a lawyer's fitness to practice.  Upon request of the office of lawyer regulation, 
or upon direction of the supreme court, the records shall be submitted to the office of 
lawyer regulation for its inspection, audit, use, and evidence under any conditions to 
protect the privilege of clients that the court may provide.  The records, or an audit of the 
records, shall be produced at any disciplinary proceeding involving the lawyer, whenever 
material.   

(9) Burden of proof.  A lawyer's failure to promptly submit fiduciary account 
records to the office of lawyer regulation or promptly provide an accounting of fiduciary 
property to the office of lawyer regulation shall result in a presumption that the lawyer 
has failed to hold fiduciary property in trust, contrary to SCR 20:1.15(k)(1).  This 
presumption may be rebutted by the lawyer's production of records or an accounting that 
overcomes this presumption by clear, satisfactory, and convincing evidence. 

 (10) Dishonored payment notification or alternative protection.  A lawyer 
who holds fiduciary property in a draft account from which funds are disbursed through a 
properly payable instrument or electronic transaction shall take any of the following 
actions: 

a. Comply with the requirements of sub. (h) relating to dishonored 
payment notification (overdraft notices).  

b. Have the account independently audited by a certified public 
accountant on at least an annual basis.  
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c. Hold the funds in a draft account, which requires the approval of a 
co-trustee, co-agent, co-guardian, or co-personal representative before funds may 
be disbursed from the account. 

d. Require and document the approval of two people from a group 
consisting of a lawyer or a member or employee of the lawyer's law firm before 
funds may be disbursed from the account.  

e. In the case of an estate or trust, provide an accounting of the 
administration at least annually to all beneficiaries currently eligible to receive 
income distributions. 

f. In the case of a guardianship proceeding in which annual financial 
accountings must be reviewed by a court, timely file those annual financial 
accountings with the court. 

 (11) Fiduciary account certificate and acknowledgements.  Funds held by a 
lawyer in a fiduciary account are subject to the requirements of sub. (i). 

(m) Exceptions to this section.  This rule does not apply in any of the following 
instances in which a lawyer is acting in a fiduciary capacity: 

(1) The lawyer is serving as a bankruptcy trustee, subject to the oversight and 
accounting requirements of the bankruptcy court or the office of U.S. Trustee.  

(2) The lawyer is serving as an assignee or receiver under the provisions of 
Ch. 128, Wis. Stats. 

(3) The property held by the lawyer when acting in a fiduciary capacity is 
property held for the benefit of an immediate family member of the lawyer.  

(4) The lawyer is serving in a fiduciary capacity for a civic, fraternal, or non-
profit organization that is not a client and has other officers or directors participating in 
the governance of the organization. 

(5) The lawyer is acting in the course of the lawyer's employment by an 
employer not itself engaged in the practice of law, provided that the lawyer's employment 
is not ancillary to the lawyer's practice of law. 

 
WISCONSIN COMMENT 

A lawyer must hold the property of others with the care required of a professional fiduciary.  All 
property that is the property of clients or 3rd parties must be kept separate from the lawyer's business and 
personal property and, if monies, in one or more trust or fiduciary accounts.  Lawyers have duties to keep 
clear, distinct, and accurate records of all trust transactions, and to be able always to make a full 
accounting.  See, In re Trust Estate of Martin, 39 Wis. 2d 437, 159 N.W.2d 660 (1968). 

SCR 20:1.15(a)(2)  Electronic transaction.   

The types of electronic transactions are developing.  For examples of current types of electronic 
transactions, see the record-keeping guidelines published by the office of lawyer regulation. 
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SCR 20:1.15(b)(1)  Separate accounts.   

With respect to probate matters, a lawyer's role may be to serve in a fiduciary capacity as the 
personal representative, to represent an estate's personal representative, or to act as both personal 
representative and attorney for an estate.  SCR 20:1.15(k) applies to funds and property which a lawyer 
receives, holds, and distributes while serving in the fiduciary role of personal representative. Such funds 
and property may include, but are not limited to, bank and investment accounts, stocks, and bonds. SCRs 
20:1.15(b)-(i) apply to funds and property which a lawyer receives, holds, and distributes in connection 
with the representation of a client/personal representative or an estate.  Such funds include, but are not 
limited to, advanced legal fees and advanced costs.  If a lawyer acts in good faith to safeguard funds and 
property received in connection with a probate matter, the lawyer is not subject to any charge of ethical 
impropriety for holding what may be determined to be fiduciary funds in a segregated trust account or in an 
IOLTA account for a limited period of time, or for holding what may be determined to be trust funds in a 
fiduciary account. 

SCR 20:1.15(b)(5)  Insurance and safekeeping requirements.   

Pursuant to SCR 20:1.15(b)(5), trust accounts are required to be held in financial or IOLTA 
participating institutions that are insured by the FDIC, the NCUSIF, the SIPC or any other investment 
institution financial guaranty insurance.  However, since federal law dictates the amount of insurance 
coverage available from the FDIC, the NCUSIF, and the SIPC, funds in excess of those limits are not 
insured.  Federal law also limits the types of losses that are covered by SIPC insurance.  Consequently, the 
purpose of the insurance and safety requirements is not to guarantee that all funds are adequately insured.  
Rather, it is to assure that trust funds are held in reputable financial or IOLTA participating institutions and 
that the funds are eligible for the insurance that is available.  The exceptions to the SCR 20:1.15(b)(5) 
requirement relate to trust property other than funds and to IOLTA accounts that are subject to the safety 
requirements of SCR 20:1.15(d)(3)b. and c. 

SCR 20:1.15(d)(3)  Safekeeping requirements.   

See comment to SCR 20:1.15(b)(5). 

SCR 20:1.15(d)(4)  Income requirements.  

Pursuant to SCR 20:1.15(d)(4), IOLTA accounts shall bear the highest non-promotional interest 
rate or dividend that is generally available to non-IOLTA customers at the same branch or main office 
location when the IOLTA account meets or exceeds the same eligibility qualifications, if any, including a 
minimum balance.  Investment products, including repurchase agreements and shares of mutual funds, are 
neither deposits nor federally or FDIC-insured.  An investment in a repurchase agreement or money market 
fund may involve investment risk including possible loss of the principal amount invested.  The rule, 
however, provides safeguards to minimize any potential risk by limiting investment products to repurchase 
agreements and open-end money market funds that invest in United States government securities only.  

SCR 20:1.15(e)  Prompt notice and delivery of property.   

Third parties, such as a client's creditors, may have just claims against funds or other property in a 
lawyer's custody.  A lawyer may have a duty under applicable law, including SCR 20:1.15(e), to protect 
such 3rd-party claims against wrongful interference by the client, and accordingly, may refuse to surrender 
the property to the client.  However, a lawyer should not unilaterally assume to arbitrate a dispute between 
the client and the 3rd party.  If a lawyer holds property belonging to one person and a second person has a 
contractual or similar claim against that person but does not claim to own the property or have a security 
interest in it, the lawyer is free to deliver the property to the person to whom it belongs.  

SCR 20:1.15(e)(4)  Burden of proof.   

A lawyer's failure to comply with the delivery requirements of SCR 20:1.15(e)(1) or the 
accounting requirements of SCR 20:1.15(e)(2) will result in a presumption that the lawyer has failed to 
hold property in trust, contrary to SCR 20:1.15(b)(1).  This presumption can be rebutted by the lawyer's 
production of records or an accounting that overcomes this presumption by clear, satisfactory, and 
convincing evidence.  See, In re Trust Estate of Martin, 39 Wis. 2d 437, 159 N.W.2d 660 (1968).   
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SCR 20:1.15(f)(2)c.  Electronic transfers by 3rd parties.  

Many forms of electronic deposit allow the transferor to remove the funds without the consent of 
the account holder.  A lawyer must not only be aware of the financial institution's policy but also federal 
regulations pertaining to the specific form of electronic deposit, and must ensure that the transferor is 
prohibited from withdrawing deposited funds without the lawyer's consent. 

SCR 20:1.15(f)(3)a.  Remote deposit.   

A remote deposit is an electronic deposit of a paper check to a lawyer's trust account.  Subject to a 
lawyer's compliance with the requirements of this subsection, such transactions are permitted in an IOLTA 
account that is not an E-Banking IOLTA account.  Unlike other types of electronic transactions, remote 
deposits can be traced to images of the front and reverse of the deposited check, which are retained for at 
least six years by the lawyer's financial institution, pursuant to banking regulations.  This exception was 
established to facilitate deposits to an IOLTA account of a lawyer who does not utilize multiple types of 
electronic transactions, making the expense relating to an E-Banking IOLTA account unnecessary.  Remote 
deposits may also be made to a non-pooled account for a particular client, subject to those same 
requirements. 

SCR 20:1.15(f)(3)b.  Exception: E-Banking Trust Account.  

Financial institutions, as credit card issuers, routinely impose charges on vendors when a customer 
pays for goods or services with a credit card.  That charge is deducted directly from the customer's 
payment.  Vendors who accept credit cards routinely credit the customer with the full amount of the 
payment and absorb the charges.  Before holding a client responsible for these charges, a lawyer needs to 
disclose this practice to the client in advance, and assure that the client understands and consents to the 
charges.  In addition, the lawyer needs to investigate the following concerns before accepting payments by 
credit card: 

1.  Does the credit card issuer prohibit a lawyer/vendor from requiring the customer to pay 
the charge?  If a lawyer intends to credit the client for anything less than the full amount of the credit card 
payment, the lawyer needs to assure that this practice is not prohibited by the credit card issuer's regulations 
and/or by the agreement between the lawyer and the credit card issuer.  Entering into an agreement with a 
credit card issuer with the intent to violate this type of requirement may constitute conduct involving 
dishonesty, fraud, or deceit, in violation of SCR 20:8.4(c). 

2.  Does the credit card issuer require services to be rendered before a credit card payment 
for legal fees is accepted?  If a lawyer intends to accept fee advances by credit card, the lawyer needs to 
assure that fee advances are not prohibited by the credit card issuer's regulations and/or by the agreement 
between the lawyer and the credit card issuer.  Entering into an agreement with a credit card issuer with the 
intent to violate this type of requirement may constitute conduct involving dishonesty, fraud, or deceit, in 
violation of SCR 20:8.4(c). 

3.  By requiring clients to pay the credit card charges, is the lawyer required to make certain 
specific disclosures to such clients and offer cash discounts to all clients?  If a lawyer intends to require 
clients to pay credit card charges, the lawyer needs to assure that the lawyer complies with all state and 
federal laws relating to such transactions, including, but not limited to, Regulation Z of the Truth in 
Lending Act, 12 C.F.R. § 206. 

SCR 20:1.15(f)(3)c.  Alternative to E-Banking Trust Account.   

As an alternative to establishing an E-Banking Trust Account for the purpose of making electronic 
deposits and disbursements, a lawyer may make electronic deposits to and disbursements from an IOLTA 
account when additional protections are in place.  This alternative may reduce the expense of maintaining 
two accounts.  On the other hand, the alternative requires that the lawyer prevent the electronic withdrawal 
of funds from the IOLTA account that could occur through chargebacks or reversals against a credit card 
deposit, or other electronic withdrawals.  Specifically, the lawyer must either establish agreements with the 
lawyer's financial institution and with payment providers to deduct fees, surcharges, and chargebacks from 
the law firm’s business account or reimburse the account for such deductions with funds belonging to the  
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lawyer or law firm within three business days after receiving notice of the deductions.  In addition, the 
lawyer must establish an agreement with the financial institution to block debits from the IOLTA account. 

SCR 20:1.15(f)(4)b.  Exception: Real estate transactions.   

SCR 20:1.15(f)(4)b. establishes an exception to the requirement that a lawyer only disburse funds 
that are available for disbursement, i.e., funds that have been credited to the account.  This exception was 
created in recognition of the fact that real estate transactions in Wisconsin require a simultaneous exchange 
of funds.  However, even under this exception, the funds from which a lawyer disburses the proceeds of the 
real estate transaction, i.e., the lender's check, draft, wire transfer, etc., must be deposited no later than the 
first business day following the date of the closing.  In refinancing transactions, the lender's funds must be 
deposited as soon as possible, but no later than the first business day after the loan proceeds are distributed.  
Proceeds are generally distributed three days after the closing date. 

SCR 20:1.15(g)(2)  Record production.   

The duty of the lawyer to produce client trust account records for inspection under SCR 
20:1.15(g)(2) is a specific exception to the lawyer's responsibility to maintain the confidentiality of the 
client's information as required by SCR 20:1.6. 

SCR 20:1.15(g)(3)  Burden of proof.   

A lawyer's failure to comply with the record production requirements of SCR 20:1.15(g)(2) or to 
provide an accounting for trust property will result in a presumption that the lawyer has failed to hold 
property in trust, contrary to SCR 20:1.15(b)(1). This presumption can be rebutted by the lawyer's 
production of records or an accounting that overcomes this presumption by clear, satisfactory, and 
convincing evidence.  See, In re Trust Estate of Martin, 39 Wis. 2d 437, 159 N.W.2d 660 (1968). 

SCR 20:1.15(k)(1)  Segregation of fiduciary property.   

See comment to SCR 20:1.15(b)(1). 

SCR 20:1.15(k)(9)  Burden of proof.   

A lawyer's failure to comply with the record production requirements of SCR 20:1.15(k)(8) or to 
provide an accounting for fiduciary property will result in a presumption that the lawyer has failed to hold 
fiduciary property in trust, contrary to SCR 20:1.15(k)(1).  This presumption can be rebutted by the 
lawyer's production of records or an accounting that overcomes this presumption by clear, satisfactory, and 
convincing evidence.  See, In re Trust Estate of Martin, 39 Wis. 2d 437, 159 N.W.2d 660 (1968). 
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SCR 20:1.16 Declining or terminating representation 

(a) Except as stated in par. (c), a lawyer shall not represent a client or, where 
representation has commenced, shall withdraw from the representation of a client if:  

(1) the representation will result in violation of the Rules of Professional Conduct 
or other law;  

(2) the lawyer's physical or mental condition materially impairs the lawyer's 
ability to represent the client; or  

(3) the lawyer is discharged.  

(b) Except as stated in par. (c), a lawyer may withdraw from representing a client if:  

(1) withdrawal can be accomplished without material adverse effect on the 
interests of the client;  

(2) the client persists in a course of action involving the lawyer's services that the 
lawyer reasonably believes is criminal or fraudulent;  

(3) the client has used the lawyer's services to perpetrate a crime or fraud;  

(4) the client insists upon taking action that the lawyer considers repugnant or 
with which the lawyer has a fundamental disagreement;  

(5) the client fails substantially to fulfill an obligation to the lawyer regarding the 
lawyer's services and has been given reasonable warning that the lawyer will withdraw 
unless the obligation is fulfilled;  

(6) the representation will result in an unreasonable financial burden on the 
lawyer or has been rendered unreasonably difficult by the client; or  

(7) other good cause for withdrawal exists.  

(c) A lawyer must comply with applicable law requiring notice to or permission of a 
tribunal when terminating a representation. When ordered to do so by a tribunal, a lawyer 
shall continue representation notwithstanding good cause for terminating the 
representation.  

(d) Upon termination of representation, a lawyer shall take steps to the extent 
reasonably practicable to protect a client's interests, such as giving reasonable notice to 
the client, allowing time for employment of other counsel, surrendering papers and 
property to which the client is entitled and refunding any advance payment of fee or 
expense that has not been earned or incurred. The lawyer may retain papers relating to the 
client to the extent permitted by other law.  

WISCONSIN COMMITTEE COMMENT 
With respect to subparagraph (c), a lawyer providing limited scope representation in a matter before a court 
should consult s 802.045, stats., regarding notice and termination requirements.  

With respect to the last sentence of paragraph (d), it should be noted that a state bar ethics opinion suggests 
that lawyers in Wisconsin do not have a retaining lien with respect to client papers. See State Bar of Wis. 
Comm. on Prof'l Ethics, Formal Op. E-95-4 (1995).  
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ABA COMMENT 

[1] A lawyer should not accept representation in a matter unless it can be performed competently, 
promptly, without improper conflict of interest and to completion. Ordinarily, a representation in a matter is 
completed when the agreed-upon assistance has been concluded. See Rules 1.2(c) and 6.5. See also Rule 
1.3, Comment [4].  

Mandatory Withdrawal  

[2] A lawyer ordinarily must decline or withdraw from representation if the client demands that the lawyer 
engage in conduct that is illegal or violates the Rules of Professional Conduct or other law. The lawyer is 
not obliged to decline or withdraw simply because the client suggests such a course of conduct; a client 
may make such a suggestion in the hope that a lawyer will not be constrained by a professional obligation.  

[3] When a lawyer has been appointed to represent a client, withdrawal ordinarily requires approval of the 
appointing authority. See also Rule 6.2. Similarly, court approval or notice to the court is often required by 
applicable law before a lawyer withdraws from pending litigation. Difficulty may be encountered if 
withdrawal is based on the client's demand that the lawyer engage in unprofessional conduct. The court 
may request an explanation for the withdrawal, while the lawyer may be bound to keep confidential the 
facts that would constitute such an explanation. The lawyer's statement that professional considerations 
require termination of the representation ordinarily should be accepted as sufficient. Lawyers should be 
mindful of their obligations to both clients and the court under Rules 1.6 and 3.3.  

Discharge  

[4] A client has a right to discharge a lawyer at any time, with or without cause, subject to liability for 
payment for the lawyer's services. Where future dispute about the withdrawal may be anticipated, it may be 
advisable to prepare a written statement reciting the circumstances.  

[5] Whether a client can discharge appointed counsel may depend on applicable law. A client seeking to do 
so should be given a full explanation of the consequences. These consequences may include a decision by 
the appointing authority that appointment of successor counsel is unjustified, thus requiring self-
representation by the client.  

[6] If the client has severely diminished capacity, the client may lack the legal capacity to discharge the 
lawyer, and in any event the discharge may be seriously adverse to the client's interests. The lawyer should 
make special effort to help the client consider the consequences and may take reasonably necessary 
protective action as provided in Rule 1.14.  

Optional Withdrawal   

[7] A lawyer may withdraw from representation in some circumstances. The lawyer has the option to 
withdraw if it can be accomplished without material adverse effect on the client's interests. Withdrawal is 
also justified if the client persists in a course of action that the lawyer reasonably believes is criminal or 
fraudulent, for a lawyer is not required to be associated with such conduct even if the lawyer does not 
further it. Withdrawal is also permitted if the lawyer's services were misused in the past even if that would 
materially prejudice the client. The lawyer may also withdraw where the client insists on taking action that 
the lawyer considers repugnant or with which the lawyer has a fundamental disagreement.  

[8] A lawyer may withdraw if the client refuses to abide by the terms of an agreement relating to the 
representation, such as an agreement concerning fees or court costs or an agreement limiting the objectives 
of the representation.  

Assisting the Client upon Withdrawal  

[9] Even if the lawyer has been unfairly discharged by the client, a lawyer must take all reasonable steps to 
mitigate the consequences to the client. The lawyer may retain papers as security for a fee only to the extent 
permitted by law. See Rule 1.15. 
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OLR GUIDELINES FOR TRUST ACCOUNT RECORDS 
 
 

SCR 20:1.15(g)(1) states:  A lawyer shall maintain and preserve complete records of 
trust account funds, all deposits and disbursements, and other trust property and shall 
preserve those records for at least 6 years after the date of termination of the 
representation.  Electronic records shall be backed up by an appropriate storage device. 
The office of lawyer regulation shall publish guidelines for trust account recordkeeping. 
 

 
 
Pursuant to SCR 20:1.15(g)(1), the Office of Lawyer Regulation publishes the 
following guidelines for trust account recordkeeping: 
 
 (1) Draft accounts.  Complete records of a trust account that is a draft account 
should include a transaction register; individual client ledgers for IOLTA accounts and other 
pooled trust accounts; a ledger for account fees and charges, if law firm funds are held in the 
account pursuant to SCR 20:1.15(b)(3); deposit records; disbursement records; monthly 
statements; and reconciliation reports, as follows: 
 
  (a) Transaction register.  The transaction register should contain a 
chronological record of all account transactions, whether by check, wire transfer, electronic 
transfer, or other means, and include all of the following: 
 

   1. the date, source, and amount of all deposits; 

   2. the date, check or transaction number, payee and amount of 
all disbursements; 

   3. the date and amount of every other deposit or deduction of 
whatever nature; 

   4. the identity of the client for whom funds were deposited or 
disbursed; and 

   5. the balance in the account after each transaction. 
 
  (b) Individual client ledgers.  A subsidiary ledger should be maintained 
for each client or 3rd party for whom the lawyer receives trust funds that are deposited in an 
IOLTA account or any other pooled trust account.  The lawyer should record each receipt 
and disbursement of a client's or 3rd party's funds and the balance following each 
transaction.  A lawyer who disburses funds from an IOLTA account or any pooled trust 
account that would create a negative balance with respect to any individual client or matter 
may be determined to have failed to hold client or third party property in trust, in violation 
of SCR 20:1.15(b)(1). 
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  (c) Ledger for account fees and charges.  A subsidiary maintenance 
account ledger should be maintained for funds of the lawyer deposited in the trust account to 
accommodate monthly service charges.  Each deposit and expenditure of the lawyer's funds 
in the account and the balance following each transaction should be identified in the ledger. 
 

  (d) Deposit records.  Deposit records should identify the name of the 
lawyer or law firm, the name of the account, the amount of each deposit item, the client or 
matter associated with each deposit item, and the date of the deposit. 

1. A copy or duplicate of each deposit slip should be maintained 
by the lawyer. 

2. Each deposit of wired funds should be documented in a 
monthly statement of the account that indicates the date of deposit, the source, and the 
amount. 

3. Each electronic deposit, including a remote deposit, should 
be documented by an image of the deposit item. 

 
  (e) Disbursement records. 
 

   1. Checks.  Checks should be pre-printed and pre-numbered.  
The name and address of the lawyer or law firm, and the name of the account should be 
printed in the upper left corner of the check.  Each check disbursed from the trust account 
should identify the client matter and the reason for the disbursement on the memo line. 

   2. Canceled checks.  Canceled checks should be obtained from 
the financial institution.  Imaged checks may be substituted for canceled checks. 

   3. Imaged checks.  Imaged checks should provide both the 
front and reverse of the check.  The information contained on the reverse side of imaged 
checks should include any endorsement signatures or stamps, account numbers, and 
transaction dates that appear on the original.  Imaged checks should be of sufficient size to 
be readable without magnification and as close as possible to the size of the original check. 

   4. Wire transfers.  Wire transfers should be documented by a 
written withdrawal authorization or other documentation, such as a monthly statement of the 
account that indicates the date of the transfer, the payee, and the amount. 

   5. Electronic transfers.  Electronic transfers should be 
documented in a monthly statement of the account, and by a record of the transfer that is 
maintained by the lawyer or law firm, which includes the following: the payee, amount, 
date, client or matter, purpose, the lawyer authorizing the transfer, and the person or persons 
performing the transfer. 
 
  (f) Monthly statement.  The monthly statement provided to the lawyer 
or law firm by the financial institution should identify the name and address of the lawyer or 
law firm and the name of the account. 
 
  (g) Reconciliation reports.  A printed reconciliation report for each 
trust account should be prepared and retained on a regular and periodic basis not less  
frequently than every 30 days.  Each reconciliation report should show all of the following 
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balances and verify that they are identical: 
 

   1. the balance that appears in the transaction register as of the 
reporting date; 

   2. the total of all subsidiary ledger balances for IOLTA 
accounts and other  pooled trust accounts, determined by listing and  totaling the balances in 

 the individual client ledgers and the ledger for account fees and charges, as of the reporting 
date; and 

   3. the adjusted balance, determined by adding outstanding 
deposits and other credits to the balance in the financial institution's monthly statement and 
subtracting outstanding checks and other deductions from the balance in the monthly 
statement. 

 2. Non-draft accounts.  Complete records of a trust account that is a non-draft 
account should include all of the following: 
 

  (a). all monthly or other periodic statements provided by the financial 
institution to the lawyer or law firm; and 

  (b) all transaction records, including passbooks, records of wired funds 
and electronic transactions, duplicates of any instrument issued by the financial institution 
from funds held in the account, duplicate deposit slips or records of remote deposits 
identifying the source of any deposit, and duplicate withdrawal slips identifying the purpose 
of any withdrawal. 

 3. Tangible trust property and bearer securities.  
 

  (a) Property ledger.  A lawyer who receives, in trust, tangible personal 
property or securities in bearer form should maintain a property ledger that identifies the 
property, date of receipt, owner, client or matter, and location of the property.  The ledger 
should also identify the disposition of all of the trust property received by the lawyer. 

  (b) Receipt upon taking custody.  Upon taking custody, in trust, of any 
tangible personal property or securities in bearer form, the lawyer should provide to the 
previous custodian a signed receipt, with a description of the property and the date of 
receipt. 

  (c) Dispositional receipt.  Upon disposition of any tangible personal 
property or securities in bearer form held in trust, the lawyer should obtain a signed receipt, 
with a description of the property and the date of disposition, from the recipient. 
 
 4. Electronic record retention.  
 

  (a) Back-up of records.  A lawyer who maintains trust account records 
by computer should maintain the transaction register, client ledgers, and reconciliation 
reports in a form that can be reproduced to printed hard copy.   

  (b) IOLTA account records.  In addition to the guidelines in sub. (4)a., 
the transaction register, the subsidiary ledger, and the reconciliation report should be printed 
every 30 days for an IOLTA account.  The printed copy should be retained for at least 6 
years. 
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Commercially Reasonable Security for Electronic Transactions 
 
SCR 20:1.15(f)(1) states:  
 

Security of transactions.   A lawyer is responsible for the security 
of each transaction in the lawyer’s trust account and shall not 
conduct or authorize transactions for which the lawyer does not have 
commercially reasonable security measures in place.  A lawyer 
shall establish and maintain safeguards to assure that each 
disbursement from a trust account has been authorized by the lawyer 
and that each disbursement is made to the appropriate payee.  Only 
a lawyer admitted to practice law in this jurisdiction or a person 
under the supervision of a lawyer having responsibility under SCR 
20:5.3 shall have signatory and transfer authority for a trust account. 
(Emphasis added). 

 
This new rule requires lawyers to communicate with their financial institution as 
to what is "commercially reasonable" based upon the specific types of e-
banking that a lawyer plans to utilize.   It is very likely that security measures 
will evolve over time in response to the evolution of cyber threats and that 
minimum security requirements for the lawyer or law firm to follow will be 
identified in an agreement with the financial institution.  At this time, 
commercially reasonable security measures may include some or all of the 
following:   
  

1) A dedicated computer for e-banking that is not connected to 
the firm's server that has software protection against malware, 
spyware, and viruses; 

2) Education of lawyers and law firm staff on corporate account 
takeover, social engineering techniques, and other cyber 
threats;  

3) ACH Debit blocks; 

4) ACH Positive pay; 

5) On-line review of account activity at least daily; 

6) Security Tokens for two factor authentication (Tokens are small 
hardware devices with a PIN number and a time sensitive code 
to conduct transactions); 

7) Dual controls (Two people must authorize a transfer); and 

8) Creation of a contingency plan to mitigate and/or recover 
unauthorized transfers in the event of a cyberattack or 
corporate account takeover. 

 
 
 
 
 



 61 
 
 

 
 

Bond and Crime Insurance Coverage 
Required by SCR 20:1.15(f)(3)c. 

 
 
Pursuant to SCR 20:1.15(f)(3)c., a lawyer may maintain a single 
IOLTA trust account for both checking and electronic banking, subject 
to certain requirements.  This IOLTA trust account is described in this 
rule is an alternative to the E-Banking Trust Account, and is hereafter 
referred to as an “All-in-One Trust Account”.  One of the requirements 
of an All-in-One Trust Account is the maintenance of “a bond or crime 
insurance policy in an amount sufficient to cover the maximum daily 
account balance during the prior calendar year.”  [See, SCR 
20:1.15(f)(3)c.2.] 
 
The bond or crime insurance policy must cover the loss of funds from 
an All-in-One Trust Account due to theft or fraud by employees of the 
law firm or by a person or persons outside the firm, and must include 
cyber thefts.   
OLR consulted the Office of the Commissioner of Insurance (OCI) to 
determine the current terminology that would describe this type of 
coverage.  OCI advised that while industry terminology can change 
over time, working with a qualified licensed insurance agent will 
ensure that lawyers secure the specific bond or insurance coverages 
required.  
OLR recommends that a lawyer consult his or her current insurance 
carrier to determine whether it offers coverage that will protect against 
the loss of funds from a trust account due to theft or fraud by 
employees of the firm as well as theft or fraud by a person or persons 
outside the firm, including cyber theft and fraud.  With respect to 
cyber insurance coverage, lawyers should make it clear to their 
insurance company that the coverage required by this rule must 
protect against the loss of funds, not the loss of confidential client 
information.   
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