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I .  I NTRODUCTI ON 

I n Januar y 2009 t he Supr eme Cour t  amended Wi s.  St at .        

§ ( Rul e)  809. 23( 3)  t o al l ow f or  t he c i t at i on of  unpubl i shed 

Cour t  of  Appeal s opi ni ons f or  t hei r  per suasi ve val ue. 1  The r ul e,  

whi ch became ef f ect i ve Jul y 1,  2009,  pr ovi des:  

 
Wi s.  St at .  § ( Rul e)  809. 23( 3)  Ci t at i on of  Unpubl i shed 
Opi ni ons.   

( a)  An unpubl i shed opi ni on may not  be ci t ed i n any 
cour t  of  t hi s st at e as pr ecedent  or  aut hor i t y,  except  
t o suppor t  a c l ai m of  c l ai m pr ecl usi on,  i ssue 
pr ecl usi on,  or  t he l aw of  t he case,  and except  as 
pr ovi ded i n par .  ( b) .   

( b)  I n addi t i on t o t he pur poses speci f i ed i n par .  
( a) ,  an unpubl i shed opi ni on i ssued on or  af t er  Jul y 1,  
2009,  t hat  i s  aut hor ed by a member  of  a t hr ee- j udge 
panel  or  by a s i ngl e j udge under  s.  752. 31( 2)  may be 
ci t ed f or  i t s per suasi ve val ue.  A per  cur i am opi ni on,  
memor andum opi ni on,  summar y di sposi t i on or der ,  or  
ot her  or der  i s not  an aut hor ed opi ni on f or  pur poses of  
t hi s subsect i on.  Because an unpubl i shed opi ni on ci t ed 
f or  i t s per suasi ve val ue i s not  pr ecedent ,  i t  i s  not  
bi ndi ng on any cour t  of  t hi s st at e.  A cour t  need not  
di st i ngui sh or  ot her wi se di scuss an unpubl i shed 
opi ni on and a par t y has no dut y t o r esear ch or  c i t e 
i t .   

 
The cour t  convened t he Ci t at i on of  Unpubl i shed Opi ni ons 

Commi t t ee t o i dent i f y dat a t hat  shoul d be gat her ed and expl ai n 

how t he dat a shoul d be eval uat ed.   I n May 2009 t he commi t t ee 

submi t t ed i t s i nt er i m r epor t  t o t he Supr eme Cour t .  The 

commi t t ee' s i nt er i m r epor t  i s  avai l abl e at  

ht t ps: / / www. wi cour t s. gov/ publ i cat i ons/ r epor t s/ docs/ unpubl i shedop

i ni ons. pdf .  The commi t t ee r ecommended t he col l ect i on of  

st at i st i cs and pr oposed pr ocedur es r egar di ng t he ci t at i on of  

unpubl i shed opi ni ons.    

                                                 
1 311 Wis.2d xxv.  The Court's order is also available on its rules web page at  
http://wicourts.gov/sc/rulhear/DisplayDocument.pdf?content=pdf&seqNo=35116  
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Thi s f i nal  r epor t  of  t he commi t t ee anal yzes t he pr ocedur es 

i mpl ement ed and t he st at i st i cs compi l ed s i nce t he cour t ' s 

adopt i on of  t he r ul e i n 2009.  The commi t t ee al so makes sever al  

r ecommendat i ons t o t he Supr eme Cour t .  

 

I I .  REPORT FOLLOWI NG I MPLEMENTATI ON 

Pr ocedur es have been i mpl ement ed and r ul es adopt ed t o 

suppor t  t he r ul e amendment  al l owi ng t he ci t at i on of  unpubl i shed 

opi ni ons f or  t hei r  per suasi ve val ue.   The r ul es of  appel l at e 

pr ocedur e have been amended t o r equi r e par t i es t o pr ovi de a copy 

of  any unpubl i shed opi ni on c i t ed i n a cour t  f i l i ng;  an 

unpubl i shed opi ni on i s updat ed on t he cour t ' s  websi t e i f  t he 

cour t  amends t he opi ni on;  and gui dance has been pr ovi ded on 

ci t at i on f or mat  and access t o unpubl i shed opi ni ons.    

A.   Pr ocedur es.  

I n i t s i nt er i m r epor t ,  t he commi t t ee r ecommended t hat  

par t i es shoul d i ncl ude a copy of  a c i t ed unpubl i shed opi ni on i n 

t he appendi x.   Pr i or  t o t he ef f ect i ve dat e of  t he r ul e amendment  

cour t  st af f  pr epar ed and began di st r i but i ng a not i ce t hat  

pr ovi ded gui dance t o t he publ i c.   See I nt er i m r epor t ,  Appendi x 

A. 2  The Cl er k of  t he Supr eme Cour t  and t he Cour t  of  Appeal s 

f i l ed r ul e pet i t i ons 10- 02 and 10- 01,  r espect i vel y.   I n May 

2010,  t he cour t  gr ant ed t he pet i t i oner s '  pr oposed amendment  t hat  

t he par t y i ncl ude a copy of  a c i t ed unpubl i shed opi ni on i n t he 

appendi x.   The r ul e became ef f ect i ve Januar y 1,  2011. 3  The 

pet i t i oner s,  however ,  di d not  pur sue a r ul e amendment  r equi r i ng 

a c i t ed unpubl i shed opi ni on be i ncl uded i n t he l i s t  of  t he Tabl e 

of  Cont ent s or  Tabl e of  Cases of  an appel l at e br i ef  or  pet i t i on.  

                                                 
2 Citation of Unpublished Opinions Committee Interim Report to Wisconsin Supreme Court (May 2009), available 
at https://www.wicourts.gov/publications/reports/docs/unpublishedopinions.pdf.  
3 323 Wis.2d xxiii-xxvi.  The Court's order is also available on its rules web page at  
http://wicourts.gov/sc/rulhear/DisplayDocument.pdf?content=pdf&seqNo=50520  
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 Cour t  st af f  al so wor ked wi t h publ i sher s t o amend t he 

banner s on Cour t  of  Appeal s unpubl i shed opi ni ons t o r ef l ect  t he 

r ul e amendment .   The banner  now r eads:   

See Rul es of  Appel l at e Pr ocedur e,  Rul e 809. 23( 3) ,  
r egar di ng ci t at i on of  unpubl i shed 
opi ni ons.   Unpubl i shed opi ni ons i ssued bef or e Jul y 1,  
2009,  ar e of  no pr ecedent i al  val ue and may not  be 
ci t ed except  i n l i mi t ed i nst ances.   Unpubl i shed 
opi ni ons i ssued on or  af t er  Jul y 1,  2009 may be ci t ed 
f or  per suasi ve val ue.   NOTE:  THI S OPI NI ON WI LL 
NOT APPEAR I N A PRI NTED VOLUME.  THE DI SPOSI TI ON WI LL 
APPEAR I N A REPORTER TABLE.  
 

The header  on t he Tabl e of  Unpubl i shed Cour t  of  Appeal s Opi ni ons 

was al so amended t o r ead:   

Aut hor ed,  unpubl i shed opi ni ons may be ci t ed i n 
Wi sconsi n cour t s f or  t hei r  per suasi ve val ue;  t hey may 
not  be ci t ed as pr ecedent  or  aut hor i t y,  except  t o 
suppor t  a c l ai m of  c l ai m pr ecl usi on,  i ssue pr ecl usi on,  
or  l aw of  t he case.   Per  cur i am opi ni ons may not  be 
ci t ed f or  any pur pose,  except  t o suppor t  a c l ai m of  
c l ai m pr ecl usi on,  i ssue pr ecl usi on or  l aw of  t he case.   
See WI S.  STAT.  RULE 809. 23( 3)  ( 2009- 10) .  
 

Due t o a l ack of  suf f i c i ent  i nt er est ,  t he commi t t ee di d not  

devel op a sur vey or  schedul e a br eakout  sessi on at  t he Judi c i al  

Conf er ence t o seek f eedback on t he r ul e amendment .  The commi t t ee 

di st r i but ed a dr af t  of  t hi s r epor t  t o t he c i r cui t  cour t  j udges 

and t he cour t  of  appeal s j udges f or  comment .   Two j udges 

submi t t ed comment s st at i ng t hat  t he val ue of  t he r ul e i s t hat  i t  

encour ages l awyer s t o r ead t he case l aw per t ai ni ng t o an i ssue,  

publ i shed or  unpubl i shed,  bef or e wr i t i ng t he br i ef .     

Fi nal l y,  no cases wer e r epor t ed by cour t  st af f  wher e 

i nef f ect i ve assi st ance cl ai ms had been based on ci t at i on or  

r esear ch of  unpubl i shed opi ni ons.   

B.   St at i st i cs.    

St at i st i cs wer e compi l ed f or  t wel ve- mont h per i ods bef or e 

and af t er  t he ef f ect i ve dat e of  t he r ul e amendment .   See 
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Appendi x A.   The per cent age of  opi ni ons publ i shed r emai ned t he 

same and t he number  of  pet i t i ons f or  r evi ew f i l ed on unpubl i shed 

opi ni ons di d not  i ncr ease.   I n f act ,  t he number  of  pet i t i ons f or  

r evi ew f i l ed on unpubl i shed opi ni ons decr eased by t wo per cent .   

The Supr eme Cour t  gr ant ed t he same number  of  pet i t i ons f i l ed on 

unpubl i shed opi ni ons and t he number  of  mot i ons t o publ i sh 

decr eased.    

The commi t t ee al so at t empt ed t o col l ect  t he number  of  

br i ef s i n whi ch unpubl i shed opi ni ons wer e ci t ed.   The Cour t  of  

Appeal s j udges document ed t he number  of  br i ef s r evi ewed dur i ng 

Febr uar y t hr ough Apr i l ,  2010,  and Febr uar y t hr ough Apr i l ,  2011,  

t hat  i ncl uded ci t at i ons.   The cour t  di f f er ent i at ed cases ci t ed 

pur suant  t o Wi s.  St at .  § ( Rul e)  809. 23( 3) ( a)  [ c l ai m pr ecl usi on,  

i ssue pr ecl usi on,  l aw of  t he case]  or  ( 3) ( b)  [ per suasi ve val ue] .   

The st at i st i cs do not  i dent i f y  t he t ot al  number  of  br i ef s 

r evi ewed dur i ng each of  t hese t hr ee- mont h per i ods.   The number  

of  br i ef s t hat  i ncl uded ci t at i ons t o unpubl i shed opi ni ons f or  

t hei r  per suasi ve val ue i ncr eased f r om 4 i n t he 2010 per i od t o 8 

i n t he 2011 per i od.    

The commi t t ee r ecogni zed t hat  i t  woul d be di f f i cul t  t o 

devel op any di r ect  cor r el at i on bet ween t he st at i st i cs and t he 

r ul e amendment .   I nt er i m Repor t ,  p.  8. 4  I n compar i ng t hese 

st at i st i cs t her e does not  appear  t o be any si gni f i cant  

di f f er ence or  any negat i ve change t hat  coul d be at t r i but ed t o 

t he r ul e amendment .    

C.   Nat i onal  exper i ence.   At  t he t i me t hat  t he Wi sconsi n 

Supr eme Cour t  amended i t s c i t at i on r ul e t o al l ow t he ci t at i on of  

unpubl i shed opi ni ons f or  t hei r  per suasi ve val ue,  sevent een ot her  

st at es al l owed t he same t ype of  c i t at i on.   Anot her  t en 

j ur i sdi ct i ons ei t her  al l owed unr est r i ct ed ci t at i on or  publ i shed 

                                                 
4 Citation of Unpublished Opinions Committee Interim Report to Wisconsin Supreme Court (May 2009), available 
at https://www.wicourts.gov/publications/reports/docs/unpublishedopinions.pdf. 



5 
FINAL REPORT 

al l  appel l at e deci s i ons.   Two dozen j ur i sdi ct i ons pr ohi bi t ed t he 

c i t at i on of  unpubl i shed opi ni ons.   Recent l y,  t he New Mexi co 

Supr eme Cour t  amended i t s Rul e of  Appel l at e Pr ocedur e 12- 405 t o 

al l ow f or  t he c i t at i on of  unpubl i shed opi ni ons.   N. M.  R.  App.  P.  

12- 405 ( Adopt ed by Supr eme Cour t  Or der  No.  11- 8300- 031,  

ef f ect i ve f or  cases pendi ng or  f i l ed on or  af t er  Sept .  12,  

2011) .  

I I I .  RECOMMENDATI ONS 

A.   Ci t at i on f or mat .  

The commi t t ee r ecommends t hat  gui dance on a c i t at i on f or mat  

f or  unpubl i shed opi ni ons be post ed t o t he cour t ' s  websi t e.   The 

commi t t ee suggest s t he f ol l owi ng web page at  

ht t p: / / www. wi cour t s. gov/ opi ni ons/ appeal s2. ht m be amended as 

f ol l ows:   

Cour t  of  Appeal s opi ni ons 
Pr ecedent i al  val ue of  opi ni ons  
 

Under  Wi s.  St at .  § ( Rul e)  809. 23,  St at s. ,  sel ect ed 
" j udge- aut hor ed"  opi ni ons of  t he Cour t  of  Appeal s ar e 
publ i shed i n t he of f i c i al  r epor t s:  Cal l aghan' s Wi sconsi n 
Repor t s and West ' s Nor t h West er n Repor t er .  Publ i shed 
opi ni ons have pr ecedent i al  val ue and may be c i t ed as 
cont r ol l i ng l aw i n Wi sconsi n.  Unpubl i shed opi ni ons,  on 
t he ot her  hand,  ar e not  pr ecedent i al  and may not  be ci t ed 
as aut hor i t y i n any Wi sconsi n cour t .   Unpubl i shed 
aut hor ed opi ni ons i ssued bef or e Jul y 1,  2009,  ar e of  no 
pr ecedent i al  val ue and may not  be ci t ed except  i n l i mi t ed 
i nst ances.   Unpubl i shed aut hor ed opi ni ons i ssued on or  
af t er  Jul y 1,  2009 may be ci t ed f or  per suasi ve val ue.   
 

Rul e 809. 23 set s f or t h cr i t er i a f or  publ i cat i on of  a 
Cour t  of  Appeal s opi ni ons- i ncl udi ng whet her  i t  enunci at es 
a new r ul e or  modi f i es,  cr i t i c i zes or  c l ar i f i es an 
exi st i ng r ul e of  l aw,  whet her  i t  r esol ves a conf l i c t  i n 
pr i or  deci s i ons,  whet her  i t  cont r i but es t o t he l egal  
l i t er at ur e and whet her  i t  deci des a case of  subst ant i al  
and cont i nui ng publ i c i nt er est .  Under  §§ 752. 31 ( 2)  and 
( 3)  Rul e 809. 23( 1) ( b) ,  St at s. ,  s i ngl e- j udge,  per  cur i am 
and " summar y"  opi ni ons ar e gener al l y not  el i gi bl e 
consi der ed appr opr i at e f or  publ i cat i on.  Thus t he i ni t i al  
publ i cat i on deci s i on i s made by t he deci di ng panel ,  whi ch 
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det er mi nes,  based i n l ar ge par t  on t he publ i cat i on 
cr i t er i a,  t he f or mat  an opi ni on wi l l  t ake - -  j udge-
aut hor ed,  per  cur i am or  summar y.  I n addi t i on,  al l  j udge-
aut hor ed opi ni ons cont ai n a wr i t t en r ecommendat i on by t he 
deci di ng panel  whet her  t o publ i sh or  not .   

 

The f i nal  publ i cat i on deci s i on i s made by a commi t t ee,  
whi ch meet s mont hl y,  and i s compr i sed of  one j udge f r om 
each of  t he f our  Cour t  of  Appeal s di st r i ct s and chai r ed 
by t he chi ef  j udge.  Commi t t ee member s r ead and di scuss 
each el i gi bl e opi ni on and,  based on t he cr i t er i a st at ed 
i n t he r ul e,  vot e whet her  or  not  t o publ i sh.  Of  t he 499 
f ul l ,  319 t hr ee- j udge opi ni ons ( t he onl y k i nd el i gi bl e 
f or  publ i cat i on)  consi der ed by t he Cour t  i n 1998 2010,  
279 164 wer e or der ed publ i shed.  That  r epr esent s 56 51 
per cent  of  el i gi bl e t hr ee- j udge opi ni ons and 19 16 
per cent  of  al l  wr i t t en opi ni ons ( t hr ee- j udge,  per  cur i am,  
and si ngl e- j udge opi ni ons) .  
 

Ci t at i on of  unpubl i shed opi ni ons  
 

When ci t i ng an unpubl i shed opi ni on i n a pl eadi ng or  br i ef  
bef or e any cour t ,  a par t y shoul d i ncl ude t he case 
capt i on,  docket  number ,  unpubl i shed desi gnat i on,  
par agr aph number ,  cour t ,  and dat e.  For  exampl e:  Lukas v.  
Ker r ,  No.  2004AP730,  unpubl i shed sl i p op. ,  ¶5 ( WI  App 
Mar .  23,  2005)  Mar quez v.  Her beck ,  No.  2010AP552,  
unpubl i shed sl i p op. ,  ¶19 ( WI  App Sept .  11,  2011) .   
 

The Publ i c Domai n Ci t at i on ( PDC)  f or  an unpubl i shed 
opi ni on r ef er s t o a t abl e,  not  t o t he i ndi v i dual  opi ni on;  
t her ef or e,  PDC number s shoul d not  be used when ci t i ng t o 
an unpubl i shed opi ni on.  

 
 B.   Commi t t ee' s r epor t s .   The commi t t ee suggest s t hat  t he 

i nt er i m and f i nal  r epor t s be post ed on t he r ul e page f or  

pet i t i on 08- 02 at  ht t p: / / wi cour t s. gov/ scr ul es/ 0802. ht m as wel l  

as at  Publ i cat i ons- Repor t s at  

ht t p: / / www. wi cour t s. gov/ publ i cat i ons/ r epor t s/ i ndex. ht m.   

C.   Revi ew.    

The Supr eme Cour t  adopt ed t hi s r ul e amendment  i n 2009 and 

schedul ed a r evi ew f or  t he f al l  of  2011.   Based on t he 

i nf or mat i on t he commi t t ee has r evi ewed and pr ocedur es t hat  have 

been i mpl ement ed,  t he commi t t ee concl udes t hat  i t  i s  not  
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necessar y f or  i t  t o cont i nue t o r evi ew t hi s r ul e amendment .   I f  

pr obl ems devel op,  t hey shoul d be br ought  t o t he at t ent i on of  t he 

Supr eme Cour t .   

A dr af t  ver si on of  t hi s r epor t  was ci r cul at ed t o al l  

c i r cui t  cour t  and cour t  of  appeal s j udges f or  comment .   The 

commi t t ee submi t t ed t hi s r epor t  t o t he Wi sconsi n Supr eme Cour t  

on Mar ch 2,  2012.    
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APPENDI X A.   St at i st i cs.  

I n i t s i nt er i m r epor t  i ssued i n May 2009,  t he commi t t ee 

r ecommended compi l i ng st at i st i cs f or  t he f ol l owi ng cat egor i es.  

See I nt er i m Repor t ,  pp.  8- 9. 5  St at i st i cs ar e pr ovi ded bel ow.      

 
 
1.  Number  of  per  cur i am opi ni ons ( PER) ,  t hr ee- j udge opi ni ons 
( 3J) ,  and summar y or der s     ( SMD)  f i l ed bet ween Jul y 1,  2008 
and June 30,  2009,  and bet ween Jul y 1,  2010 and June 30,  2011.  
 
 2008- 2009      2010- 2011 
 Per  Cur i am 525    Per  Cur i am 577 
 3 Judge  335    3 Judge  373 
 1 Judge  235    1 Judge  266 
 Summar y Di sposi t i on    Summar y Di sposi t i on 
     Scr eened 256       Scr eened 320 
     No mer i t  618       No mer i t   635 
 
 
 
2.  Per cent age of  opi ni ons publ i shed bet ween Jul y 1,  2008 and 
June 30,  2009,  and bet ween Jul y 1,  2010 and June 30,  2011.  
 
 2008- 2009      2010- 2011 
 16. 6% publ i shed    16. 9% publ i shed 
     of  Per  Cur i am,      of  Per  Cur i am,   
 3 Judge,  1 Judge    3 Judge,  1 Judge 
 

Det ai l s of  Publ i shed Opi ni ons 
Per  Cur i am  2 publ i shed   Per  Cur i am  0 publ i shed 

 3 Judge 177 publ i shed   3 Judge 206 publ i shed 
 1 Judge   3 publ i shed   1 Judge   0 publ i shed 
 

Det ai l s of  Unpubl i shed Opi ni ons 
 Per  Cur i am 523 unpubl i shed  Per  Cur i am 577 unpubl i shed 
 3 Judge  158 unpubl i shed  3 Judge  167 unpubl i shed 
 1 Judge  232 unpubl i shed  1 Judge  266 unpubl i shed 
 Summar y Di sposi t i on    Summar y Di sposi t i on        

  Scr eened Al l  unpubl i shed   Scr eened Al l  unpubl i shed 
   No mer i t  Al l  unpubl i shed   No mer i t   Al l  unpubl i shed 
 

 

                                                 
5 Citation of Unpublished Opinions Committee Interim Report to Wisconsin Supreme Court (May 2009), available 
at https://www.wicourts.gov/publications/reports/docs/unpublishedopinions.pdf. 
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3.  Number  of  pet i t i ons f or  r evi ew f i l ed on unpubl i shed opi ni ons 
f i l ed bet ween Jul y 1,  2008 and June 30,  2009,  and bet ween Jul y  
1,  2010 and June 30,  2011.  
 
 2008- 2009     2010- 2011 
 Pet i t i ons f i l ed on 46%  Pet i t i ons f i l ed on 43. 8% 

of  unpubl i shed Per  Cur i am,  of  unpubl i shed Per  Cur i am,  
 3 Judge,  1 Judge   3 Judge,  1 Judge 
 

Det ai l s of  Unpubl i shed Opi ni ons 
 2008- 2009     2010- 2011 
 Per  Cur i am 264   Per  Cur i am  259 
 3 Judge     86   3 Judge       94 
 1 Judge     71   1 Judge         89 
 Summ.  Di sp.  171   Summ.  Di sp.   163 
 
 
 
4.  Number  of  pet i t i ons f or  r evi ew gr ant ed on unpubl i shed 
opi ni ons f i l ed bet ween Jul y 1,  2008 and June 30,  2009,  and 
bet ween Jul y 1,  2010 and June 30,  2011.  
 
 2008- 2009     2010- 2011 
 Per  Cur i am/ 3Judge/ 1Judge 19 Per  Cur i am/ 3Judge/ 1Judge  19  

Summar y Di sposi t i on   3  Summar y Di sposi t i on    4 
 
 
 
5.  Number  of  mot i ons t o publ i sh f i l ed pur suant  t o Wi s.  St at .  § 
( Rul e)  809. 23( 4) ( a)  bet ween Jul y 1,  2008 and June 30,  2009,  and 
bet ween Jul y 1,  2010 and June 30,  2011.  
 
 2008- 2009     2010- 2011 
     9         3 
 
 
 
6.  Number  of  days f r om submi ssi on t o di sposi t i on of  unpubl i shed 
opi ni ons*  i ssued bet ween Jul y 1,  2008 and June 30,  2009,  and 
bet ween Jul y 1,  2010 and June 30,  2011.  
 
 2008- 2009     2010- 2011 
 Aver age:   93 days   Aver age:   79 
 
* Summar y Di sposi t i ons not  i nc l uded i n cal cul at i on of  aver age days f r om 
submi ssi on t o di sposi t i on.  
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7.  Number  of  br i ef s i n whi ch unpubl i shed opi ni ons ar e c i t ed.  The 
Cour t  of  Appeal s coul d r evi ew al l  br i ef s consi der ed dur i ng 
scr eeni ng i n Febr uar y,  Mar ch,  and Apr i l  of  2010 and Febr uar y,  
Mar ch,  and Apr i l  of  2011 and i dent i f y al l  br i ef s i n whi ch 
unpubl i shed opi ni ons ar e c i t ed and t he number  of  c i t at i ons.  The 
cour t ' s  r evi ew may di f f er ent i at e cases ci t ed pur suant  t o Wi s.  
St at .  § ( Rul e)  809. 23( 3) ( a)  [ c l ai m pr ecl usi on,  i ssue pr ecl usi on,  
l aw of  t he case]  or  ( 3) ( b)  [ per suasi ve val ue] .  
 
 Feb.  -  Apr .  2010   Feb.  -  Apr .  2011 

Ci t ed under  ( 3) ( a)     Ci t ed under  ( 3) ( a)   
  2      1 

 
Ci t ed under  ( 3) ( b)    Ci t ed under  ( 3) ( b)  

  4              8 
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APPENDI X B.   Pr ocedur es.  
 

I n i t s i nt er i m r epor t  i ssued i n May 2009,  t he commi t t ee 

pr oposed t he f ol l owi ng changes be i mpl ement ed bef or e t he Jul y 1,  

2009 ef f ect i ve dat e of  t he r ul e.   See I nt er i m Repor t ,  pp.  9- 12. 6   

The commi t t ee' s act i on on each of  t hese pr ocedur al  

r ecommendat i ons i s set  f or t h bel ow:   

 
1.  Recommend t hat  not wi t hst andi ng Wi s.  St at .  § ( Rul e)  
809. 19( 1) ( a) ,  t he par t i es shoul d i ncl ude unpubl i shed opi ni ons 
ci t ed i n a br i ef  i n a separ at e l i s t  i n t he Tabl e of  Cases.  
Par t i es shoul d i ncl ude unpubl i shed opi ni ons i n a separ at e l i s t  
i n t he Tabl e of  Cont ent s of  a Pet i t i on f or  Revi ew.  

 
[ Act i on Taken:  The Cour t  of  Appeal s and t he Cl er k of  
t he Supr eme Cour t  and Cour t  of  Appeal s f i l ed r ul e 
pet i t i ons 10- 01 and 10- 02,  r espect i vel y,  pr oposi ng a 
r ul e r equi r i ng a par t y t o i ncl ude a copy of  a c i t ed 
unpubl i shed opi ni on i n t he appendi x.   The Supr eme 
Cour t  gr ant ed bot h r ul e pet i t i ons and t he r ul es became 
ef f ect i ve Januar y 1,  2011.   See I n t he mat t er  of  t he 
pet i t i on t o amend Wi s.  St at .  § ( Rul e)  809. 19 & 809. 62 
r el at i ng t o t he cont ent  of  appendi ces,  2010 WI  42 ( May 
27,  2010) .  The pet i t i oner s di scussed t hi s commi t t ee' s 
r ecommendat i on but  deci ded not  t o pur sue a r ul e 
amendment  r equi r i ng a c i t ed unpubl i shed opi ni on be 
i ncl uded i n t he l i s t  of  t he Tabl e of  Cont ent s or  Tabl e 
of  Cases of  an appel l at e br i ef  or  pet i t i on. ]  

 
2.  Suggest  a c i t at i on f or mat  f or  unpubl i shed opi ni ons.   

 
[ Act i on Taken:   I n sect i on I I I . A of  t hi s r epor t  t he 
commi t t ee pr oposes a c i t at i on f or mat  f or  unpubl i shed 
opi ni ons:   Mar quez v.  Her beck ,  No.  2010AP552,  
unpubl i shed sl i p op. ,  ¶19 ( WI  App Sept .  11,  2011) .   
Thi s c i t at i on f or mat  woul d be avai l abl e f or  r ef er ence 
on t he cour t ' s  websi t e at  
ht t p: / / www. wi cour t s. gov/ opi ni ons/ appeal s2. ht m] .  
 

                                                 
6 Citation of Unpublished Opinions Committee Interim Report to Wisconsin Supreme Court (May 2009), available 
at https://www.wicourts.gov/publications/reports/docs/unpublishedopinions.pdf. 
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3.  Recommend t he copy of  t he unpubl i shed opi ni on be i ncl uded i n 
t he appendi x t o any br i ef  or  pet i t i on,  or  at t ached t o a mot i on 
i n whi ch t he unpubl i shed opi ni on i s c i t ed.  

 
[ Act i on Taken:  The Cour t  of  Appeal s and t he Cl er k of  
t he Supr eme Cour t  and Cour t  of  Appeal s f i l ed r ul e 
pet i t i ons 10- 01 and 10- 02,  r espect i vel y,  pr oposi ng a 
r ul e r equi r i ng a par t y t o i ncl ude a copy of  a c i t ed 
unpubl i shed opi ni on i n t he appendi x.   The Supr eme 
Cour t  gr ant ed bot h r ul e pet i t i ons and t he r ul es became 
ef f ect i ve Januar y 1,  2011.   See I n t he mat t er  of  t he 
pet i t i on t o amend Wi s.  St at .  § ( Rul e)  809. 19 & 809. 62 
r el at i ng t o t he cont ent  of  appendi ces,  2010 WI  42 ( May 
27,  2010) . ]  
 

4.  Fi l e a r ul e pet i t i on seeki ng t o modi f y Wi s.  St at .  § ( Rul e)  
809. 19( 1) ( a)  r egar di ng t he t abl e of  cases,  see 1.  above,  and 
Wi s.  St at .  § ( Rul e)  809. 19 r egar di ng a copy of  t he unpubl i shed 
opi ni on,  see 3.  above.   
 

[ Act i on Taken:  The Cour t  of  Appeal s and t he Cl er k of  
t he Supr eme Cour t  and Cour t  of  Appeal s f i l ed r ul e 
pet i t i ons 10- 01 and 10- 02,  r espect i vel y,  pr oposi ng a 
r ul e r equi r i ng a par t y t o i ncl ude a copy of  a c i t ed 
unpubl i shed opi ni on i n t he appendi x.   The Supr eme 
Cour t  gr ant ed bot h r ul e pet i t i ons and t he r ul es became 
ef f ect i ve Januar y 1,  2011.   See I n t he mat t er  of  t he 
pet i t i on t o amend Wi s.  St at .  § ( Rul e)  809. 19 & 809. 62 
r el at i ng t o t he cont ent  of  appendi ces,  2010 WI  42 ( May 
27,  2010) .  The pet i t i oner s di scussed t hi s commi t t ee' s 
r ecommendat i on but  deci ded not  t o pur sue a r ul e 
amendment  r equi r i ng a c i t ed unpubl i shed opi ni on be 
i ncl uded i n t he l i s t  of  t he Tabl e of  Cont ent s or  Tabl e 
of  Cases of  an appel l at e br i ef  or  pet i t i on. ]  

 
5.  Compi l e a l i s t  of  sour ces t hat  pr ovi de access t o unpubl i shed 
opi ni ons.  

 
[ Act i on Taken:   The Cl er k of  t he Supr eme Cour t  and Cour t  of  
Appeal s pr epar ed and di st r i but ed a not i ce t hat  l i s t ed 
sour ces wher e unpubl i shed opi ni ons wer e avai l abl e.  See 
I nt er i m Repor t ,  Appendi x A. 7 The not i ce al so set  f or  t he 
r ul e amendment  and t he commi t t ee' s r ecommendat i on on a 
c i t at i on f or mat . ]  

                                                 
7 Citation of Unpublished Opinions Committee Interim Report to Wisconsin Supreme Court (May 2009), available 
at https://www.wicourts.gov/publications/reports/docs/unpublishedopinions.pdf. 
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6.  I dent i f y st at i st i cs and i nf or mat i on t o be compi l ed by mi d- year  
2011 f or  r epor t  t o t he cour t .  

 
[ Act i on Taken:   The commi t t ee i dent i f i ed and compi l ed 
st at i st i cs r el evant  t o t he new r ul e.   The s t at i st i cs 
ar e pr ovi ded i n Appendi x A of  t hi s r epor t . ]  

 
7.  Enhance accessi bi l i t y  t o unpubl i shed opi ni ons on t he cour t ' s  
websi t e by updat i ng t he opi ni ons i f  t hey ar e amended.  

 
[ Act i on Taken:   The Cour t  of  Appeal s updat es t he 
websi t e ver si on of  i t s  opi ni ons when t hey ar e amended.  
Begi nni ng i n t he 2011- 2012 t er m t he st af f  of  t he 
Supr eme Cour t  Cl er k ' s Of f i ce wi l l  updat e t he websi t e 
ver si on of  supr eme cour t  opi ni ons when t hey ar e 
amended. ]  

 
8.  I dent i f y appel l at e deci s i ons addr essi ng i nef f ect i ve assi st ance 
cl ai ms based on ci t at i on or  r esear ch of  unpubl i shed opi ni ons.  

 
[ Act i on Taken:   St af f  advi sed t hat  t hi s st at i st i c was 
di f f i cul t  t o col l ect  accur at el y and consi st ent l y.   No 
st at i st i cs wer e compi l ed. ]  
 

9.  Sol i c i t  f eedback on exper i ences wi t h t he r ul e by f aci l i t at i ng 
a br eakout  sessi on at  t he Judi c i al  Conf er ence t o be hel d i n t he 
f al l  of  2010.   Submi t  r equest  t o t he Judi c i al  Educat i on 
Commi t t ee.  

 
[ Act i on Taken:   Feedback sol i c i t ed on t he need and 
pr oduct i v i t y of  a br eakout  sessi on suggest ed t hat  such 
a di scussi on may not  pr ovi de any t angi bl e out come 
dat a.   The commi t t ee c i r cul at ed a dr af t  of  t hi s r epor t  
t o al l  c i r cui t  cour t  j udges and appel l at e cour t  j udges 
f or  comment  t o addr ess t hi s r ecommendat i on. ]   

 
10.  Amend banner s on unpubl i shed opi ni ons t o r ef l ect  r ul e 
change.   

 
[ Act i on Taken:   Cour t  st af f  wor ked wi t h publ i sher s t o 
amend banner s on Cour t  of  Appeal s unpubl i shed opi ni ons 
and r el at ed document s t o r ef l ect  t he r ul e amendment .  
Banner s have been amended. ]   
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APPENDI X C.   Ci t at i on of  Unpubl i shed Opi ni ons Commi t t ee 
 

Just i ce Davi d T.  Pr osser  Jr . ,  Supr eme Cour t  
 
Jenni f er  Andr ews,  Chi ef  St af f  At t or ney,  Cour t  of  Appeal s 
( 2011)  
 
Judge Edwar d R.  Br unner ,  Cour t  of  Appeal s,  Di st r i ct  3 
( Ret i r ed 2011)  
 
Jean Bousquet ,  Chi ef  I nf or mat i on Of f i cer  ( CCAP)  
 
Peg Car l son,  f or mer  Chi ef  St af f  At t or ney,  Cour t  of  Appeal s 
 
Jane Col wi n,  f or mer  St at e Law Li br ar i an ( 2009)  
 
Joseph Ehmann,  Fi r st  Assi st ant  St at e Publ i c Def ender   
 
Mi chael  Hef f er nan,  Fol ey & Lar dner   
 
Gr egg Her man,  Loeb & Her man 
 
Ther esa Owens,  Execut i ve Assi st ant  t o t he Chi ef  Just i ce,  
r epor t er  f or  commi t t ee 
 
Davi d Schanker ,  Cl er k of  t he Supr eme Cour t  & Cour t  of  
Appeal s ( 2009)  
 
Apr i l  Sout hwi ck,  At t or ney,  Judi c i al  Counci l  
 
Jul i e Tessmer ,  Act i ng St at e Law Li br ar i an ( 2011)  
 
Chr i st opher  Wr en,  Assi st ant  At t or ney Gener al ,  Cr i mi nal  
Appeal s Uni t  
 
Davi d Zi emer ,  Wi sconsi n Law Jour nal  

 


