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l. | NTRODUCTI ON
In January 2009 the Suprene Court anended Ws. Stat.
8§ (Rule) 809.23(3) to allow for the citation of wunpublished

Court of Appeals opinions for their persuasive value.! The rule,

whi ch became effective July 1, 2009, provides:

Ws. Stat. § (Rule) 809.23(3) CGtation of Unpublished
Opi ni ons.

(a) An unpublished opinion may not be cited in any
court of this state as precedent or authority, except
to support a claim of claim preclusion, i ssue
preclusion, or the law of the case, and except as
provided in par. (b).

(b) In addition to the purposes specified in par
(a), an unpublished opinion issued on or after July 1,
2009, that is authored by a nenber of a three-judge
panel or by a single judge under s. 752.31(2) may be
cited for its persuasive value. A per curiam opinion,
menor andum opi nion, summary disposition order, or
other order is not an authored opinion for purposes of
this subsection. Because an unpublished opinion cited
for its persuasive value is not precedent, it is not
bi nding on any court of this state. A court need not
distinguish or otherwise discuss an unpublished
opinion and a party has no duty to research or cite
it.

The court convened the Citation of Unpublished Opinions

Commttee to identify data that should be gathered and explain

how the data should be eval uated. In May 2009 the committee
submtted its interim report to the Suprenme Court. The
commttee's interim report IS avai l abl e at

https://ww. w courts. gov/publications/reports/docs/unpubli shedop

i ni ons. pdf. The conmmttee recommended the collection of
statistics and proposed procedures regarding the citation of
unpubl i shed opi ni ons.

1311 Wis.2d xxv. The Court's order is also available on its rules web page at
http://wicourts.gov/sc/rulhear/DisplayDocument.pdf ?content=pdf & segNo=35116
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This final report of the commttee analyzes the procedures
i npl enented and the statistics conpiled since the court's
adoption of the rule in 2009. The commttee also makes severa

recommendations to the Suprenme Court.

1. REPORT FOLLOW NG | MPLEMENTATI ON

Procedures have been inplenented and rules adopted to

support the rule anmendnent allowing the citation of unpublished
opinions for their persuasive value. The rules of appellate
procedure have been anended to require parties to provide a copy
of any unpublished opinion cited in a court filing; an
unpubl i shed opinion is updated on the court's website if the
court anends the opinion; and guidance has been provided on
citation format and access to unpublished opi nions.

A. Procedures.

In its interim report, the commttee recomended that
parties should include a copy of a cited unpublished opinion in
the appendi x. Prior to the effective date of the rule anendnent

court staff prepared and began distributing a notice that

provi ded guidance to the public. See Interim report, Appendi X
A.? The Cerk of the Supreme Court and the Court of Appeals
filed rule petitions 10-02 and 10-01, respectively. In My

2010, the court granted the petitioners' proposed anendnent that
the party include a copy of a cited unpublished opinion in the
appendi x. The rule becane effective January 1, 2011.%° The
petitioners, however, did not pursue a rule anmendnment requiring
a cited unpublished opinion be included in the list of the Table
of Contents or Table of Cases of an appellate brief or petition.

2 Citation of Unpublished Opinions Committee Interim Report to Wisconsin Supreme Court (May 2009), available
at https://www.wicourts.gov/publicati ons/reports/docs/unpublishedopinions.pdf.

%323 Wis.2d xxiii-xxvi. The Court's order is also available on its rules web page at
http://wicourts.gov/sc/rulhear/DisplayDocument.pdf ?content=pdf & segNo=50520
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Court staff also worked wth publishers to anend the
banners on Court of Appeals unpublished opinions to reflect the
rul e amendnment. The banner now reads:

See Rules of Appellate Procedure, Rule 809.23(3),
regar di ng citation of unpubl i shed
opi ni ons. Unpubl i shed opinions issued before July 1,
2009, are of no precedential value and may not be

cited except in limted instances. Unpubl i shed
opi nions issued on or after July 1, 2009 may be cited
for persuasive val ue. NOTE: THIS OPINNON WLL

NOT APPEAR IN A PRINTED VOLUME. THE DI SPCSI TION WLL
APPEAR | N A REPORTER TABLE.
The header on the Table of Unpublished Court of Appeals Opinions
was al so anmended to read:

Aut hor ed, unpublished opinions may be cited in
W sconsin courts for their persuasive value; they may
not be cited as precedent or authority, except to
support a claim of claim preclusion, issue preclusion,
or law of the case. Per curiam opinions may not be
cited for any purpose, except to support a claim of
cl ai m preclusion, issue preclusion or |aw of the case.
See Ws. StAT. RuLE 809.23(3) (2009-10).

Due to a lack of sufficient interest, the commttee did not
devel op a survey or schedule a breakout session at the Judicia
Conference to seek feedback on the rule anmendnment. The conmittee
distributed a draft of this report to the circuit court judges
and the court of appeals judges for coment. Two judges
submtted comments stating that the value of the rule is that it
encourages lawyers to read the case |law pertaining to an issue
publ i shed or unpublished, before witing the brief.

Finally, no cases were reported by court staff where
ineffective assistance clainms had been based on citation or
research of unpublished opi nions.

B. Statistics.

Statistics were conpiled for twelve-nonth periods before

and after the effective date of the rule anendnent. See
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Appendi x A, The percentage of opinions published remained the

same and the nunber of petitions for review filed on unpublished
opinions did not increase. |In fact, the nunber of petitions for
review filed on unpublished opinions decreased by two percent.
The Suprene Court granted the same nunber of petitions filed on
unpubl i shed opinions and the nunber of notions to publish
decr eased.

The commttee also attenpted to collect the nunber of
briefs in which unpublished opinions were cited. The Court of
Appeal s judges docunented the nunber of briefs reviewed during
February through April, 2010, and February through April, 2011,
that included citations. The court differentiated cases cited
pursuant to Ws. Stat. 8 (Rule) 809.23(3)(a) [claim preclusion
i ssue preclusion, |law of the case] or (3)(b) [persuasive value].
The statistics do not identify the total nunber of briefs
reviewed during each of these three-nonth periods. The nunber
of briefs that included citations to unpublished opinions for
their persuasive value increased from4 in the 2010 period to 8
in the 2011 peri od.

The commttee recognized that it would be difficult to
develop any direct correlation between the statistics and the

rul e anmendnent. Interim Report, p. 8.% In conparing these

statistics there does not appear to be any significant
difference or any negative change that could be attributed to
t he rul e amendnent .

C. Nat i onal experience. At the time that the Wsconsin
Suprene Court anended its citation rule to allow the citation of
unpubl i shed opinions for their persuasive val ue, seventeen other
states allowed the sane type of citation. Anot her ten

jurisdictions either allowed unrestricted citation or published

* Citation of Unpublished Opinions Committee I nterim Report to Wisconsin Supreme Court (May 2009), available
at https.//www.wicourts.gov/publications/reports/docs/unpublishedopinions. pdf.
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al |

appel | ate decisions. Two dozen jurisdictions prohibited

t he

citation of unpublished opinions. Recently, the New Mexico

Suprene Court

allow for the citation of unpublished opinions. N M R App
12-405 (Adopted by Suprenme Court Order No. 11-8300- 031,

effective for cases pending or filed on or after Sept.

2011).

[11. RECOMVENDATI ONS

A. Citation format.

The comm ttee recommends that guidance on a citation for
for unpublished opinions be posted to the court's website.

commttee suggests t he fol |l ow ng web page

http://ww. w courts. gov/opi ni ons/ appeal s2. ht m be amended

foll ows:

Court of Appeal s opinions
Precedential val ue of opinions

Under Ws. Stat. 8§ (Rule) 809.23—Stats—, selected
"judge-aut hored” opinions of the Court of Appeals are
published in the official reports: Callaghan's Wsconsin
Reports and West's North Wstern Reporter. Published
opi ni ons have precedential value and my be cited as
controlling law in Wsconsin. Unpublished—eopinions,—on
I I I 1 I o) I I . I
i i ' i Unpubl i shed
aut hored opinions issued before July 1, 2009, are of no
precedential value and may not be cited except in limted
i nst ances. Unpubl i shed authored opinions issued on or
after July 1, 2009 nay be cited for persuasive val ue.

Rul e 809.23 sets forth criteria for publication of a
Court of Appeal s opinions-including whether it enunciates
a new rule or nodifies, criticizes or clarifies an
existing rule of law, whether it resolves a conflict in
prior decisions, whether it contributes to the |egal

literature and whether it decides a case of substanti al

and continuing public interest. Under 88 75231 (2} and
3> Rule 809.23(1)(b), Stats——single-judge, per curiam
and "summary" opinions are generally not elgible
consi dered appropriate for publication. Thus the initial

publication decision is nmade by the deciding panel, which
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determnes, based in large part on the publication
criteria, the format an opinion wll take -- judge-
aut hored, per curiam or summary. In addition, all judge-
aut hored opinions contain a witten recommendati on by the
deci di ng panel whether to publish or not.

The final publication decision is made by a commttee,
which neets nonthly, and is conprised of one judge from
each of the four Court of Appeals districts and chaired
by the chief judge. Commttee nenbers read and discuss
each eligible opinion and, based on the criteria stated
in the rule, vote whether or not to publish. O the 499

fuH— 319 three-judge opinions {t+he—only—kind—eligible

for—publication) considered by the Court in 2998 2010,
279 164 were ordered published. That represents 56 51

percent of eligible three-judge opinions and 19 16
percent of aH—witten—opinions {three-judge, per curiam

and singl e-judge opi ni ons}.

Citation of unpublished opinions

When citing an unpublished opinion in a pleading or brief
before any «court, a party should include the case
capti on, docket nunber , unpubl i shed desi gnati on
par agraph nunber, court, and date. For exanple: Lukas—v—
bl i shed i _ f
NEF———Q%———%QQ%} Nhrquez v. Herbeck, No. 2010AP552,
unpubl i shed slip op., Y19 (W App Sept. 11, 2011).

The Public Domain Citation (PDC) for an unpublished
opinion refers to a table, not to the individual opinion
therefore, PDC nunbers should not be used when citing to
an unpubl i shed opi ni on.

B. Comm ttee's reports. The conmittee suggests that the
interim and final reports be posted on the rule page for

petition 08-02 at http://w courts.gov/scrul es/0802. htm as well

as at Publ i cati ons- Reports at

http://ww. w courts. gov/publications/reports/index. htm

C. Review

The Supreme Court adopted this rule anendnent in 2009 and
scheduled a review for the fall of 2011. Based on the
information the commttee has reviewed and procedures that have

been inplenented, the commttee concludes that it is not
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necessary for it to continue to review this rule anmendnent. | f
probl ens devel op, they should be brought to the attention of the
Suprene Court.

A draft wversion of this report was circulated to al
circuit court and court of appeals judges for conment. The
commttee submitted this report to the Wsconsin Suprene Court
on March 2, 2012.
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APPENDI X A. Statistics.
In its interim report issued in My 2009, the conmmttee
recommended conpiling statistics for the follow ng categories.

See InterimReport, pp. 8-9.° Statistics are provided bel ow.

1. Nunber of per curiam opinions (PER), three-judge opinions
(3J), and sunmmary orders (SMD) filed between July 1, 2008
and June 30, 2009, and between July 1, 2010 and June 30, 2011

2008- 2009 2010- 2011

Per Curiam 525 Per Curiam 577

3 Judge 335 3 Judge 373

1 Judge 235 1 Judge 266

Summary Di sposition Summary Di sposition
Scr eened 256 Scr eened 320
No merit 618 No merit 635

2. Percentage of opinions published between July 1, 2008 and
June 30, 2009, and between July 1, 2010 and June 30, 2011

2008- 2009 2010- 2011
16. 6% publ i shed 16. 9% publ i shed
of Per Curiam of Per Curiam
3 Judge, 1 Judge 3 Judge, 1 Judge
Details of Published Opinions
Per Curiam 2 published Per Curiam O published
3 Judge 177 published 3 Judge 206 published
1 Judge 3 published 1 Judge 0 published
Details of Unpublished Opinions
Per Curiam 523 unpubl i shed Per Curiam 577 unpubli shed
3 Judge 158 unpubl i shed 3 Judge 167 unpubl i shed
1 Judge 232 unpubl i shed 1 Judge 266 unpubl i shed
Summary Di sposition Summary Di sposition
Scr eened Al'l unpubli shed Scr eened Al'l unpubli shed
No mnerit Al'l unpubli shed No nerit Al'l unpubli shed

® Citation of Unpublished Opinions Committee I nterim Report to Wisconsin Supreme Court (May 2009), available
at https.//www.wicourts.gov/publications/reports/docs/unpublishedopinions. pdf.

8
FINAL REPORT



3. Nunber of petitions for review filed on unpublished opinions
filed between July 1, 2008 and June 30, 2009, and between July
1, 2010 and June 30, 2011

2008- 2009 2010- 2011
Petitions filed on 46% Petitions filed on 43.8%
of unpublished Per Curiam of unpublished Per Curiam
3 Judge, 1 Judge 3 Judge, 1 Judge

Details of Unpublished Opinions
2008- 2009 2010- 2011
Per Curiam 264 Per Curiam 259
3 Judge 86 3 Judge 94
1 Judge 71 1 Judge 89
Summ  Di sp. 171 Summ  Di sp. 163

4. Nunber of petitions for review granted on unpublished
opinions filed between July 1, 2008 and June 30, 2009, and
between July 1, 2010 and June 30, 2011

2008- 2009 2010- 2011
Per Curianif 3Judge/ 1Judge 19 Per Curiani 3Judge/ 1Judge 19
Summary Di sposition 3 Summary Di sposition 4

5. Nunber of notions to publish filed pursuant to Ws. Stat. 8§
(Rul e) 809.23(4)(a) between July 1, 2008 and June 30, 2009, and
between July 1, 2010 and June 30, 2011

2008- 2009 2010- 2011
9 3

6. Nunmber of days from submi ssion to disposition of unpublished
opi ni ons* issued between July 1, 2008 and June 30, 2009, and
between July 1, 2010 and June 30, 2011

2008- 2009 2010- 2011
Aver age: 93 days Average: 79

*Summary Dispositions not included in calculation of average days from
subm ssion to di sposition.
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7. Nunber of briefs in which unpublished opinions are cited. The
Court of Appeals could review all briefs considered during
screening in February, Mrch, and April of 2010 and February,
March, and April of 2011 and identify all briefs in which
unpubl i shed opinions are cited and the nunber of citations. The
court's review nmay differentiate cases cited pursuant to Ws.
Stat. 8 (Rule) 809.23(3)(a) [claim preclusion, issue preclusion,
| aw of the case] or (3)(b) [persuasive value].

Feb. - Apr. 2010 Feb. - Apr. 2011
Cted under (3)(a) Cted under (3)(a)
2 1
Cted under (3)(b) Cted under (3)(b)
4 8
10
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APPENDI X B. Pr ocedur es.

In its interim report issued in My 2009, the conmttee
proposed the foll owi ng changes be inplenented before the July 1,
2009 effective date of the rule. See Interim Report, pp. 9-12.°
The commttee's action on each of t hese pr ocedur al

reconmendations is set forth bel ow

1. Recommend t hat not wi t hst andi ng Ws. St at. 8 (Rul e)
809.19(1)(a), the parties should include unpublished opinions
cited in a brief in a separate list in the Table of Cases.

Parties should include unpublished opinions in a separate |ist
in the Table of Contents of a Petition for Review

[ Action Taken: The Court of Appeals and the Cderk of
the Supreme Court and Court of Appeals filed rule
petitions 10-01 and 10-02, respectively, proposing a
rule requiring a party to include a copy of a cited
unpublished opinion in the appendix. The Suprene
Court granted both rule petitions and the rul es becane
effective January 1, 2011. See In the matter of the
petition to anend Ws. Stat. 8§ (Rule) 809.19 & 809.62
relating to the content of appendices, 2010 W 42 ( My
27, 2010). The petitioners discussed this commttee's
recommendation but decided not to pursue a rule
anmendnent requiring a cited wunpublished opinion be
included in the list of the Table of Contents or Table
of Cases of an appellate brief or petition.]

2. Suggest a citation format for unpublished opinions.

[ Acti on Taken: In section IIl.A of this report the
commttee proposes a citation format for unpublished
opi ni ons: Mar quez V. Her beck, No. 2010AP552,

unpublished slip op., 119 (W App Sept. 11, 2011).
This citation format would be available for reference
on t he court's website at
http://ww. wi courts. gov/opi ni ons/ appeal s2. ht m .

® Citation of Unpublished Opinions Committee I nterim Report to Wisconsin Supreme Court (May 2009), available
at https.//www.wicourts.gov/publications/reports/docs/unpublishedopinions. pdf.
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3. Recommend the copy of the unpublished opinion be included in
the appendix to any brief or petition, or attached to a notion
in which the unpublished opinion is cited.

[ Action Taken: The Court of Appeals and the derk of
the Supreme Court and Court of Appeals filed rule
petitions 10-01 and 10-02, respectively, proposing a
rule requiring a party to include a copy of a cited

unpublished opinion in the appendix. The Suprene
Court granted both rule petitions and the rul es becane
effective January 1, 2011. See In the matter of the

petition to anend Ws. Stat. 8 (Rule) 809.19 & 809. 62
relating to the content of appendices, 2010 W 42 ( My
27, 2010).]

4. File a rule petition seeking to nodify Ws. Stat. 8 (Rule)
809.19(1)(a) regarding the table of cases, see 1. above, and

W s.

Stat. § (Rule) 809.19 regarding a copy of the unpublished

opi nion, see 3. above.

[ Action Taken: The Court of Appeals and the Cerk of
the Supreme Court and Court of Appeals filed rule
petitions 10-01 and 10-02, respectively, proposing a
rule requiring a party to include a copy of a cited

unpubl i shed opinion in the appendix. The Suprene
Court granted both rule petitions and the rul es becane
effective January 1, 2011. See In the matter of the

petition to anend Ws. Stat. 8§ (Rule) 809.19 & 809.62
relating to the content of appendices, 2010 W 42 (May
27, 2010). The petitioners discussed this commttee's
recomendation but decided not to pursue a rule
amendnent requiring a cited wunpublished opinion be
included in the list of the Table of Contents or Table
of Cases of an appellate brief or petition.]

5. Conpile a list of sources that provide access to unpublished
opi ni ons.

[ Action Taken: The Cerk of the Suprenme Court and Court of
Appeals prepared and distributed a notice that |isted
sources where unpublished opinions were available. See
Interim Report, Appendix A ' The notice also set for the
rule anmendnent and the commttee's recommendation on a
citation format.]

" Citation of Unpublished Opinions Committee I nterim Report to Wisconsin Supreme Court (May 2009), available
at https.//www.wicourts.gov/publications/reports/docs/unpublishedopinions. pdf.
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6. ldentify statistics and information to be conpiled by m d-year
2011 for report to the court.

[ Acti on Taken: The commttee identified and conpil ed
statistics relevant to the new rule. The statistics
are provided in Appendi x A of this report.]

7. Enhance accessibility to unpublished opinions on the court's
website by updating the opinions if they are anended.

[ Acti on Taken: The Court of Appeals updates the
website version of its opinions when they are anended.
Beginning in the 2011-2012 term the staff of the

Suprene Court Cerk's Ofice wll update the website
version of suprene court opinions when they are
anended. ]

8. Identify appellate decisions addressing ineffective assistance
cl aims based on citation or research of unpublished opinions.

[ Acti on Taken: Staff advised that this statistic was
difficult to collect accurately and consistently. No
statistics were conpil ed.]

9. Solicit feedback on experiences with the rule by facilitating
a breakout session at the Judicial Conference to be held in the

fall of 2010. Submit request to the Judicial Education
Conmittee.
[ Acti on Taken: Feedback solicited on the need and

productivity of a breakout session suggested that such
a discussion may not provide any tangible outconme
data. The commttee circulated a draft of this report
to all circuit court judges and appellate court judges
for coment to address this recommendation. ]

10. Amend banners on unpublished opinions to reflect rule
change.

[ Acti on Taken: Court staff worked with publishers to
amend banners on Court of Appeals unpublished opinions
and related docunents to reflect the rule anendnent.
Banners have been anended. ]
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APPENDI X C. G tation of Unpublished Opinions Commttee

Justice David T. Prosser Jr., Suprenme Court

Jennifer Andrews, Chief Staff Attorney, Court of Appeals
(2011)

Judge Edward R Brunner, Court of Appeals, District 3
(Retired 2011)

Jean Bousquet, Chief Information Oficer (CCAP)

Peg Carlson, former Chief Staff Attorney, Court of Appeals
Jane Colwin, former State Law Librarian (2009)

Joseph Ehmann, First Assistant State Public Defender

M chael Heffernan, Foley & Lardner

Gregg Herman, Loeb & Herman

Theresa Onens, Executive Assistant to the Chief Justice,
reporter for conmmttee

David Schanker, Clerk of the Suprene Court & Court of
Appeal s (2009)

April Sout hw ck, Attorney, Judicial Council
Julie Tessner, Acting State Law Librarian (2011)

Chri stopher Wen, Assistant Attorney GCeneral, Crimnal
Appeal s Unit

David Ziener, Wsconsin Law Jour nal
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